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RULES  AND   ORDERS 

OF  THE 

SUPREME  COURT  OF  THE  UNITED  STATES. 


RULE  No.  44. 

When  a  printed  argument  shall  be  filed  for  one  or  both  parties,  the  case 
shall  stand  on  the  same  footing  as  if  there  were  an  appearance  by  counsel. 
1887. 

Allotment  of  the  Circuits. 

There  haying  been  a  chief  justice  and  one  associate  justice  of  this  court 
appointed  since  its  last  session,  it  is  ordered,  that  the  following  allotment  be 
made  of  the  chief  justice  and  the  associate  justices  of  the  said  supreme  court, 
among  the  circuits,  agreeable  to  the  act  of  congress  in  such  case  made  and 
provided  ;  and  that  such  allotment  be  entered  on  record,  viz  : 

For  the  first  Circuit,  Hon.  Joseph  Story. 

"  second  Circuit,  "  Smith  Thompson. 

"  third  Circuit,  "  Henry  Baldwin. 

"  fourth  Circuit,  "  Roger  B.  Taney,  Ch.  Justice. 

"  fifth  Circuit,  "  Philip  P.  Barbour. 

**  sixth  Circuit,  "  James  M.  Wayne. 

"  seventh  Circuit,  ^^  John  McLean. 

[XYi] 
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JANUARY  TERM,  1837. 


*L]cfl8BB  of  Joseph  Mablett,  Plaintiff  in  error,  v.  John  Silk  and 

John  McDonald. 

State  decisions. 

A  tnct  of  land,  situated  In  that  part  of  the  state  of  Pennsylvania,  which,  by  the  compact  with  the 
•late  of  Virginia,  of  1780,  was  acknowledged  to  be  within  the  former  state,  was  held  under 
the  provisions  of  an  act  of  assembly  of  Virginia,  passed  in  1779,  by  which  actual  band  Jlde 
settlers,  prior  to  1778,  were  declared  to  be  entitled  to  the  land  on  which  the  settlement  was 
made,  not  exceeding  four  hundred  acres ;  the  settlement  was  made  in  1772.  On  this  tract. 
In  the  year  1786,  a  surrey  was  made«  and  returned  into  the  land-office  of  Pennsylvania,  and 
a  patent  was  granted  for  the  same ;  the  title  set  up  by  the  defendants  in  the  ejectment  was 
derived  from  two  land-warrants  from  the  land-office  of  Pennsylvania,  dated  in  1778,  under 
which  surveys  were  made  in  1778,  and  on  which  patents  were  issued  on  the  9th  of  Karch  1782. 
The  compact  confirms  private  property  and  rights  existing  previous  to  its  date,  under  and 
founded  on,  and  recognised  by,  the  laws  of  either  state,  falling  within  the  other ;  preference 
being  given  to  the  elder  or  prior  right ;  subject  to  the  payment  of  the  purchase-money  required 
by  the  laws  of  the  state  in  which  they  might  be,  for  such  lands.  Hddy  that  the  title  derived 
under  the  Virginia  law  of  1779,  and  afterwards  perfected  by  the  patent  from  Pennsylvania,  in 
1788,  was  a  valid  title  and  superior  to  that  asserted  under  the  warrants  of  1778,  and  the  patent 
founded  on  them,  and  issued  in  1782. 

*The  title  derived  under  the  act  of  the  legislature  of  Virginia,  of  1779,  commenced  in  1772,  r^^ 
when  the  settlement  was  made ;  and  therefore,  stands  as  a  right,  prior  in  its  commence- 
ment to  that  originating  under  the  warrant  of  1778.    The  question  of  the  title  between  the 
contending  parties  is  not  to  be  decided  by  the  laws  or  decisions  of  either  Pennsylvania  or  Vir- 
ginia, but  by  the  compact  of  1780. 

The  principles  on  which  the  case  of  Jackson  «.  Chew,  12  Wheat.  168,  are  decided,  are  not  affected 
by  the  decisions  of  the  court  in  this  case.  In  the  case  of  Jackson  v.  Chow,  the  court  said,  that 
it  adopted  the  state  decisions,  when  applicable  to  the  title  of  lands  ;  that  was  In  a  case  the 
decision  of  which  depended  on  the  laws  of  the  state,  and  on  their  construction  by  the  tribontlt 
of  the  state.  In  the  case  at  bar,  the  question  arises  under,  and  is  to  be  decided  by,  a  compaot 
between  two  states,  where  the  rule  of  deciRion  is  not  to  be  collected  from  the  decisions  of  either 
state,  bat  is  one  of  an  international  character. 
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Ebbob  to  the  District  Court  for  the  Western  District  of  Pennsylvania. 
The  plaintiff  in  error,  a  citizen  of  the  state  of  Ohio,  instituted  an  action  of 
ejectment  against  the  defendants,  at  October  term  1831,  to  recover  a  tract 
of  land  situated  in  Allegheny  county,  Pennsylvania  ;  and  the  case  was  tried 
before  the  district  court  for  the  western  district  of  Pennsylvania,  in  October 
1836.  A  verdict  and  judgment,  under  the  charge  of  the  court,  were  ren- 
dered in  favor  of  the  defendants,  and  the  plaintiff  having  taken  exceptions 
to  the  charge,  prosecuted  this  writ  of  error. 

The  case,  as  stated  in  the  opinion  of  this  court,  was  as  follows  : — Thomas 
Watson,  under  whom  the  plaintiff  in  error  claimed,  on  the  25th  of  April 
1780,  obtained  from  certain  commissioners  of  Virginia,  a  certificate,  entitling 
him  to  400  acres  of  land,  by  virtue  of  an  act  of  assembly  of  Virginia,  passed 
in  May  1779  ;  the  fourth  section  of  which,  after  reciting  that  great  numbers 
of  people  had  settled  in  the  country  upon  the  western  waters,  upon  waste  and 
unappropriated  land,  for  which  they  had  been  hitherto  prevented  from 
suing  out  patents,  or  obtaining  legal  titles,  Ac,  enacted,  '^  that  all  persons 
who,  at  any  time  before  the  first  day  of  January,  in  the  year  1778,  have 
really  and  bond  fide  settled  themselves,  or  their  families,  or  at  his,  or  her,  or 
their  charge,  have  settled  others,  upon  any  waste  or  unappropriated  lands  on 
the  said  western  waters,  to  which  no  other  person  hath  any  legal  right  or 
claim,  shall  be  allowed,  for  every  family  400  acres  of  land,  or  such  smaller 
quantity  as  the  party  chooses  to  include  in  such  settlement."  This  certificate 
#g  1     was  granted  in  right  of  a  *settlement  which  had  been  made  by  Watson, 

^  in  the  year  1772.  This  evidence  of  right  under  Virginia,  was  sub- 
sequently transferred  to  the  land  office  of  Pennsylvania  (the  land  having, 
under  a  compact  between  that  state  and  Virginia,  been  ascertained  to  be 
within  the  limits  of  Pennsylvania),  and  on  the  first  of  November  1786,  a 
survey  of  his  claim  was  made  and  returned  to  the  land-office  of  that  state, 
and  a  patent  issued  thereon  by  that  state,  in  the  year  1791,  including  the  set- 
tlement made  in  1772,  and  including  the  land  in  controversy.  The  defend- 
ants claimed  under  Edward  Hand,  who,  by  virtue  of  two  land- warrants, 
granted  by  Pennsylvania,  one  for  300  acres,  dated  24th  November  1773,  the 
other,  for  the  same  quantity,  dated  27th  November  1773,  caused  surveys  to 
be  made  on  both,  on  the  21st  January  1778,  and  on  the  9th  of  March  1782, 
obtained  patents  on  both  surveys,  embracing  the  land  in  controversy. 

-  Both  Pennsylvania  and  Virginia  having  claimed  the  territory,  of  which 
the  land  in  controversy  was  a  part,  as  being  within  their  limits,  the  dispute 
was  finally  adjusted  by  a  compact  made  between  them,  which  was  ratified  by 
Virginia  on  the  23d  of  June  1780,  with  certain  conditions  annexed;  and 
absolutely,  by  Pennsylvania,  on  the  23d  of  September  1780,  with  an  accept- 
ance of  the  conditions  annexed  by  Virginia.  The  compact  declared,  "  that 
the  private  property  and  rights  of  all  persons  acquired  under,  founded  on, 
or  recognised  by,  the  laws  of  either  country,  previous  to  the  date  hereof, 
shall  be  secured  and  confirmed  to  them,  although  they  should  be  found  to 
fall  within  the  other  ;  and  that  in  disputes  thereon,  preference  shall  be  given 
to  the  elder  or  prior  right,  whichever  of  the  said  states  the  same  shall  have 
been  acquired  under  ;  such  persons  paying  to  the  said  states,  in  whose  boun- 
dary the  same  shall  be  included,  the  same  purchase  or  consideration  money, 
which  would  have  been  due  from  them  to  the  state  under  which  they  claimed 
the  right." 
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The  case  was  presented  to  the  court,  on  printed  arguments,  by  Forward 
and  JFkUermanf  for  the  plaintiff  in  error ;  and  by  Hoss,  for  the  defendants. 

It  was  contended  for  the  plaintiffs  that,  in  the  construction  given,  the 
district  court  had  erred.  The  rights  of  the  parties  to  this  cause  will  turn 
upon  the  construction  that  may  be  given  to  the  compact  for  the  settlement 
of  ^boundaries,  entered  into  between  Virginia  and  Pennsylvania,  ^  ^ 
in  the  year  17dO,  and  finally  ratified  in  1784.  2  Smith's  Laws  ^ 
261  ;  Sims's  Zessee  v.  Irvine^  8  Dall.  426.  ^^It  was  a  condition  of  the  com- 
pact, that  the  private  property  and  rights  of  all  persons  acquired  under, 
founded  on,  or  recognised,  by  the  laws  of  either  country,  previous  to  the 
date  hereof,  be  secured  and  confirmed  to  them,  although  they  should  be 
found  to  fall  within  the  other,  and  that  in  disputes  thereon,  preference  shall 
be  given  to  the  elder  or  prior  right,  whichever  of  the  said  states  the  same 
shall  have  been  acquired  under ;  such  persons  paying  to  the  states  within 
whose  boundary  their  lands  shall  be  included,  the  same  purchase  or  con- 
sideration money,  which  would  have  been  due  from  them  to  the  state  under 
which  they  claimed  the  right." 

Thomas  Watson,  in  1772,  entered,  with  his  family,  on  a  tract  of  vacant 
land,  of  which  the  land  in  dispute  is  a  part ;  he  continued  to  reside  on  and 
cultivate  the  tract,  until  his  death  in  1806 ;  he  sold,  from  time  to  time, 
parcels  of  this  land ;  and  in  the  year  1790,  transferred  and  conveyed  part  of 
the  tract,  including  his  mansion-house  and  improvements.  At  the  same  time, 
he  removed  to  the  piece  now  in  dispute,  where  he  built  a  house,  commenced 
a  new  clearing,  and  resided  until  his  death.  His  heirs,  and  those  claiming 
under  them,  continued  the  possession,  until  expelled  by  the  sheriff,  under  a 
writ  habere  /acias  poseessioneniy  issued  in  1830,  pursuant  to  a  judgment 
obtained  In  the  case  of  Brien  v.  JEUiot  (2  P.  &  W.  49).  Whether  Watson 
entered  on  the  lands  originally,  as  a  Virginia  settler,  did  not  appear.  But 
the  land  commissioners  of  that  state  being  in  his  neighborhood,  he  appeared 
before  them,  on  the  25th  of  April  1780,  and  caused  his  claim  to  be  entered 
agreeable  to  the  requisition  of  an  act  of  assembly  of  Virginia,  passed  in 
May  1779,  §  8,  10.  (Henning's  Statutes  at  Large,  p.  42-3,  46-6.)  After 
the  ratification  of  the  compact,  in  1784,  his  Virginia  entry  was  transferred 
to  the  land-office  of  Pennsylvania;  and  on  the  first  of  November  1786,  a 
survey  of  his  claim  was  made,  returned  and  accepted  in  the  land-office,  and 
a  patent  issued  in  1791.  The  amount  of  purchase-money  paid  by  Watson 
to  the  state  of  Pennsylvania,  was  the  same  that  he  would  have  paid  to  the 
state  of  Virginia,  had  bis  title  been  completed  in  that  state. 

The  defendant  gave  in  evidence  three  Virginia  entries,  dated  in  February 
1780.  Upon  these  entries,  no  surveys  had  ever  been  made,  nor  had  the 
inceptive  equity,  *which  they  are  alleged  to  have  conferred,  been  r  „. 
prosecuted  in  any  way  by  the  owners  or  holders  thereof.  It  was  not  ^ 
sho«  n,  that  those  entries  described  or  called  for  the  land  in  dispute ;  nor 
did  it  appear  in  evidence,  that  the  improvement,  which,  by  the  law  of 
Virginia,  was  made  the  basis  of  a  Virginia  entry,  had  ever  been  made. 
Having  no  legal  foundation,  and  being  moreover  abandoned,  the  defendant's 
Virginia  entries  are  regarded  as  mere  nullities,  and  undeserving  of  further 
notice. 

The  defendant's  title  rest  upon  warrants  issued  by  the  land-office  of 
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Pennsylyaniay  od  the  24th  of  November  1773,  surveyed  in  January  1778, 
and  patented  the  9th  of  March  1782  ;  and  the  important  question  is  this, 
whether,  under  the  compact  between  Pennsylvania  and  Virginia,  this  title 
is  to  be  preferred  to  that  of  Watson,  which,  although  perfected  by  a  patent 
from  the  government  of  Pennsylvania,  was,  in  its  inceptive  state,  recognised 
by  the  state  of  Virginia.  It  is  admitted  by  the  court  below,  that  if  Watson 
had  waived  his  Virginia  entry,  and  prosecuted  his  earlier  settlement  right 
under  Pennsylvania,  there  could  be  no  doubt  of  the  plaintiff's  right  to 
recover.  "  Watson  had  it  in  bis  power  to  obtain  a  warrant  from  Penn- 
sylvania, and  to  charge  himself  with  interest  from  the  date  of  his  settle- 
ment ;  if  he  had  done  so,  his  survey,  made  under  such  warrant,  would  have 
given  him  the  preference  ;  but  having  his  election,  he  chose  to  resort  to  a 
Virginia  entry  in  1780,  thereby  asserting  a  different  jurisdiction,  Ac."  A 
like  concession  is  found  in  the  opinion  of  the  chief  justice  of  the  supreme 
court  of  Pennsylvania.  "As  an  improver  under  Pennsylvania,  Watson 
might  have  appropriated  the  land  in  dispute,  by  a  survey,  in  a  reasonable 
time."  This  improvement  was  begun  in  the  year  1760  (1772),  "but  as  a 
Pennsylvania  settler,  he  had  no  survey  at  all."  (2  P.  A  W.  60.)  It  is  proper 
to  remark  here,  that  in  Pennsylvania,  a  right  founded  on  a  prior  actual 
settlement  which  has  not  been  abandoned,  is  just  as  valid  in  law  as  a  right 
vested  by  a  prior  warrant  or  patent.  "  Title  by  settlement  and  improve- 
ment, is  now  as  well  established  as  any  species  of  title  in  Pennsylvania ; 
and  very  often  has  been  preferred  to  warrant,  survey  and  patent."'  Leasee 
of  Bonnet  v.  Devebaugh^  3  Binn.  176  ;  NichoUs  v.  Lafferty^  3  Yeates  272  ; 
Leasee  of  EUiot  v.  Bonnet^  3  Ibid.  287. 

It  is  not  even  necessary  to  the  validity  of  a  settlement  right,  so  long  as 
the  settler  remains  in  actual  possession,  that  his  boundaries  be  defined  by 
an  official  survey  ;  and  if  encroached  upon,  or  expelled  from  his  possession, 
^     ^     he  may  recover  in  ejectment.     Davis  v.  "^Keefer^  4  Binn.  161,  and 

-I  OUiay  v.  Walson,  2  S.  &  R.  410.  The  only  difficulty  is,  that  with- 
out a  survey,  the  claim  of  the  settler  is  so  indefinite,  that  an  action  cannot 
be  supported,  by  reason  of  the  uncertainty  of  the  land  to  be  recovered. 
But  in  the  first  place,  it  cannot  be  denied,  that  the  land  on  which  a  man  has 
built  a  house,  and  that  also  which  has  been  cultivated  and  inclosed  by  him, 
may  be  ascertained  with  absolute  certainty.  Neither  do  we  think  it  can  be 
denied,  that  in  the  case  now  under  consideration,  the  claim  of  the  settler 
may  be  reduced  to  certainty,  because  it  is  bounded  by  the  lines  of  adjoining 
surveys.  So  likewise  may  a  claim  by  a  settlement  be  precisely  ascertained, 
when  the  settler  has  defined  his  limits  by  an  unofficial  survey,  marked  on 
the  ground,  and  made  known  to  the  neighborhood  :  Tilghmak,  Ch.  J.,  in 
Luck  V.  Duff^  6  S  &  R.  191.  The  holder  of  a  later  warrant  is  not  per- 
mitted to  encroach  upon  a  prior  settler,  and  cut  off  land  adjacent  to  his 
improvement,  under  the  pretext  that  there  is  surplus  land,  and  that  the 
settler  can  fill  his  claim  in  another  direction.  Such  encroachment  was  held 
unlawful,  although  made  in  1814,  upon  a  settlement  which  commenced  in 
1775,  and  upon  which  no  legal  survey  had  ever  been  made:  Blair  v. 
McKeey  6  S.  &  R.  193  ;  and  the  same  principle  is  recognised  in  Creek 
V.  Moon^  7  Ibid.  330,  335. 

These  cases  show  how  settlement-rights  have  been  appreciated  in  Penn- 
sylvania. They  demonstrate  not  only  that  Watson,  by  waiving  his  Virginia 
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entry,  and  obtaining  a  warrant  and  patent  under  Pennsylvania,  plight  have 
held  the  lands  against  the  patents  of  the  defendants,  but  that  by  waiving 
his  Virginia  entry,  he  might  have  held  it  under  his  actual  settlement  alone. 
Had  a  controversy  arisen  in  a  Pennsylvania  court,  between  Watson  and 
Hbnd,  prior  to  the  ratification  of  the  compact  in  1784,  Watson's  settlement- 
right  would  have  been  adjudged,  without  hesitation,  to  be  valid  ;  and  Hand's 
title  would  have  been  treated  as  a  nullity.  The  fact,  if  true,  that  Watson 
originally  settled  under  what  he  supposed  to  be  the  rightful  jurisdiction  of 
Virginia,  or  that  he  had  acknowledged  her  jurisdiction,  by  appearing  before 
her  land-commissioners,  and  procuring  an  entry  of  bis  land,  would  not  have 
impaired,  or  in  the  least  affected  the  merits  of  his  settlement-title.  Penn- 
sylvania always  favored  and  encouraged  actual  settlements,  and  they  were 
sanctioned  and  held  sacred,  without  any  inquiry  as  to  the  opinion  which  the 
settlers  might  have  entertained  upon  the  abstruse  and  doubtful  question 
♦of  state  jurisdiction.  Had  Pennsylvania  receded  from  the  contest,  p  ^.^ 
and  yielded  to  Virginia,  without  any  compact,  the  territory  which  '■ 
included  the  land  in  dispute,  Watson's  title  would  have  been  unquestionable. 
For  although  it  may  be  true,  that  before  the  passage  of  the  Virginia  act  of 
May  1779,  the  land  in  dispute  might  have  been  entered  and  patented  under 
that  state,  by  any  person,  notwithstanding  a  prior  settlement  by  another ; 
and  although  the  same  act  of  assembly  of  1779  may  ''apply  only  to  con- 
troversies between  mere  settlers ;"  yet  the  fourth  section  of  that  act  enacts, 
^'that  all  persons  who,  at  any  time  before  the  first  day  of  January  1778, 
have  really  and  bond  fide  settled  themselves  and  their  families  upon  any 
waste  lands  on  the  said  western  waters,  to  which  no  other  person  hath  any 
legal  right,  a  claim  shall  be  allowed  for  every  family  so  settled,  of  400  acres 
of  land  :"  and  as  Watson  had  really  and  bond  fide  settled  himself,  with  his 
family,  on  the  lands  in  dispute,  in  1772  ;  was  residing  on  it  as  a  bond  fide 
settler,  in  January  1778,  and  May  1779,  ho  was,  therefore,  entitled,  as  a 
settler,  to  the  protection  of  the  act,  until  a  superior  title  by  settlement, 
warrant  or  patent,  under  Virginia,  should  appear  against  him.  No  such 
superior  title  has  been  shown  to  have  existed  in  Greneral  Hand ;  and  as 
against  him^  Watson's  title,  in  a  Virginia  court,  would  have  been  valid  and 
undeniable.  How  then  does  it  happen,  that  this  title,  which  in  the  absence 
of  the  compact  would  have  prevailed,  without  difliculty,  in  the  courts  of 
either  state,  is,  under  and  by  the  compact,  rendered  worthless  ?  The  reason 
assigned  by  the  court  below  for  this  strange  result  is,  that  Watson,  instead 
of  obtaining  a  warrant  from  Pennsylvania,  has  lost  his  preference,  by  resort- 
ing to  his  Virginia  entry,  and  thereby  asserting  a  different  jurisdiction. 

Had  the  compact  been  less  careful  in  saving  and  preserving  the  rights 
of  property  originating  under  the  respective  governments,  than  we  find  it 
to  be ;  had  the  claimants  under  Virginia  been  thrown  upon  the  courtesy  or 
compassion  of  Pennsylvania,  without  a  guarantee  or  stipulation  in  their 
behalf ;  it  might  be  very  properly  urged,  that  a  party  who  persisted  in 
holding  on  to  his  bad  title,  because  it  was  the  cheapest,  should  not  have  the 
benefit  of  a  good  one,  which  he  had  thereby  repudiated.  But  the  compact 
is  not  silent  on  the  subject  of  Virginia  claimants.  Their  rights  are  anxiously 
guarded  by  clauses  which  would  seem  to  exclude  the  possibility  of  their 
being  either  postponed  or  frittered  away  by  any  effort  of  construction.  ^  ^ 
'*  The  private  property  and  rights  of  all  persons  acquired  under  or  *re-     ' 
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cognised  by  the  laws  of  either  coantrj,  are  saved  and  confirmed  to  them, 
although  they  should  fall  within  the  other;  and  preference  shall  be  given 
to  the  elder  or  prior  right,  whichever  of  the  said  states  the  same  shall  have 
been  acquired  under,  such  person  paying  the  same  purchase-money  which 
would  have  been  due  to  the  'State  under  which  they  claimed  the  right.'* 
The  reasoning  of  the  court  below  is  repugnant,  not  only  to  the  sense  and 
spirit  of  the  above  provision  in  the  compact,  but  is  flatly  opposed  to  its 
words.  If  Watson  could  not,  without  disadvantage  or  peril,  obtain  a  patent 
upon  his  settlement  and  Virginia  entry,  on  paying  the  price  originally  due 
to  Virginia ;  then  the  stipulation  which  proposed  to  set  forth  the  terms 
upon  which  all  his  rights  should  be  saved,  was  a  mere  decoy  or  trap.  The 
injustice  of  this  exposition  is  not  limited  to  settlers  under  Virginia  ;  it  would 
be  equally  fatal  to  the  claim  founded  upon  warrants  and  surveys  under  that 
state.  The  right  to  perfect  such  title  by  a  patent  from  Pennsylvania,  on 
payment  of  the  Virginia  price  of  the  land,  if  not  already  paid,  rests  upon  a 
footing  neither  broader  nor  more  safe,  than  that  of  the  settler  with  a  Vir- 
ginia entry.  The  rights  of  both  are  secured  by  the  same  words ;  and  if  the 
non-payment  of  the  Pennsylvania  price  of  the  land,  with  interest  from  the 
origin  of  the  title,  is  a  fatal  delinquency  in  the  one  case,  it  must  be  equally 
so  in  the  other ;  and  the  consequence  must  necessarily  be,  that  the  holder 
of  a  Virginia  title,  of  any  description,  which  has  been  completed  by  a  patent 
from  Pennsylvania,  on  paying  the  same  purchase  or  consideration  money, 
which  would  have  been  due  from  him  to  Virginia,  must  fail,  in  a  conflict 
with  a  Pennsylvania  title  ;  although  the  Pennsylvania  title  be  not  the  elder 
or  prior  right.  These  considerations  show  that  the  construction  given  to  the 
compact,  by  the  court  below,  is  hostile  to  its  terms  ;  and  would  be,  if  carried 
out  in  practice,  disreputable  to  Pennsylvania. 

The  titles  of  Watson  and  Hand  constituted  one  of  the  subjects  of  con- 
troversy, in  the  case  of  Brien  v.  Elliot,  2  P.  4  W.  49.  In  that  case,  the 
court  was  equally  divided  ;  and  the  opinion  which  appears  in  the  printed 
report  would  not,  aside  of  its  intrinsic  merits,  be  entitled  to  any  weight,  in 
an  inferior  court  of  the  state  in  which  it  was  pronounced  ;  much  less  will  it 
be  regarded  here  as  conveying  the  views  of  the  supreme  court  of  Pennsyl- 
vania upon  the  question  under  consideration,  as,  under  the  law  of  Penn- 
sylvania, one  verdict  and  judgment  are  not  conclusive  ;  and  it  is  perhaps 
^     -     due  *to  the  learned  chief  justice,  to  remark,  in  conclusion,  that  his 

J  opinion  may  have  been  influenced  by  an  unfortunate  misconception 
of  the  facts  of  the  case.  lie  supposed  the  title  of  Hand  to  have  originated 
in  a  location  bearing  date  the  3d  April  1768,  three  years  before  the  settle- 
ment of  Watson.  But  the  commencement  of  Hand's  title  was  the  warrant 
of  1<73,  above  referred  to.  No  location  was  given  in  evidence  by  either 
party,  applicable  to  this  land.  But  even  if  it  were  so  regarded,  the  con- 
struction given  by  that  court,  to  the  compact  with  Virginia,  although 
regarded  with  all  proper  deference,  would  not  be  adopted  by  this  court,  as 
a  matter  of  course.  The  possibility,  if  not  the  certainty,  of  a  different  and 
opposite  construction  prevailing  in  the  courts  of  Virginia,  makes  it  both 
proper  and  necessary,  that  the  true  meaning  of  the  compact  should  be 
sought  for  and  declared  by  this  court,  unfettered  by  the  opinions  of  others. 
It  is  found,  in  its  terms,  to  recognise  and  save  every  description  of  right. 
The  high  contracting  parties  designed  that  the  benefits  secured  by  it  to  the 
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claimants  ander  both  governments,  should  be  equal  and  reciprocal ;  and 
that  their  titles  should  have,  respectively,  all  the  advantage  and  efficacy  that 
could  be  derived  under  the  laws  of  either.  This  is  so  plain,  as  never  to  have 
been  questioned  or  doubted,  in  any  case  arising  under  the  compact.  In  the 
case  of  Urien  v.  Elliot^  2  P.  &  W.  60-61,  it  is  premised,  as  the  basis  of  the 
argument  of  Chief  Justice  Gibson,  an  argument  which  conducted  him  to  a 
conclusion  directly  opposite  to  the  premises  from  which  it  was  drawn.  His 
language  is  as  follows  :  '^  Whatever  may  have  been  the  case,  originally,  the 
titles  of  both  '  states '  were,  as  regards  the  question  of  priority,  put,  by  the 
compact,  exactly  on  a  footing,  and  are,  by  a  fair  construction,  to  be  treated 
as  if  they  had  always  been  so.  Unless  they  were  considered  to  have  been, 
in  relation  to  each  other,  valid  co-existent  rights  from  the  beginning, 
as  far  as  regards  jurisdiction,  how  could  there  be  any  comparison  as  to 
dates  ?" 

The  very  basis  of  the  compact  is  an  admission  that  the  jurisdiction  shall 
be  taken  to  have  been  in  common,  and  that  claimants  under  the  one  state 
shall  be  entitled  to  the  same  protection  against  claimants  under  the  other, 
"  that  they  would  be  entitled  to  between  themselves."  Upon  this  construc- 
tion of  the  compact,  it  would  seem  necessarily  to  follow,  that  Watson,  in  a 
contest  with  Hand,  who  claimed  under  Pennsylvania  warrants,  would  be  en- 
titled to  all  the  advantages  of  a  Pennsylvania  settler,  and  must,  of  course, 
prevail.  But  this  natural  inference  was  rejected  by  the  learned  chief  justice  ; 
*and  instead  of  allowing  to  Watson's  improvement  the  merit  to  ^^ 
which,  under  his  own  proposition,  it  was  entitled,  he  treats  it  as  a  I- 
mere  Virginia  settlement,  giving  no  color  of  title  till  1119  \  and  then,  by 
transmitting  Hand's  Pennsylvania  warrants  into  Virginia  warrants,  he  dis- 
covers, that  they  are  the  "elder  or  prior  title."  With  all  possible  respect  for 
the  learned  chief  justice,  we  must  be  allowed  to  say,  that  in  this  instance, 
the  use  made  of  his  own  construction  of  the  compact  is  most  inapt  and 
injurious.  It  is  not  true,  that  as  against  Pennsylvania  warrants,  Watson 
had  no  color  of  title,  prior  to  1779  ;  as  against  those  warrants,  his  title  under 
the  laws  of  Virginia,  was  valid  from  the  date  of  his  settlement.  But  the 
learned  judge  supposed,  that  by  the  compact,  Hand's  Pennsylvania  warrants 
were  converted  into  Virginia  warrants  ;  and  that  the  rule  applied  in  the 
case  of  Jones  v.  Williams,  1  Wash.  231,  which  was  a  conflict  between  Vir- 
ginia claimants,  unaffected  by  the  compact,  was  decisive  of  the  present  case. 
We  contend,  however,  that  if,  under  the  compact,  a  Pennsylvania  warrant 
is  clothed  with  the  merit  and  efficacy  of  a  Virginia  warrant,  a  Virginia  set- 
tlement is  also  invested  with  all  the  attributes  and  advantages  of  a  Penn- 
sylvania settlement.  This  is  not  only  the  clear  import  of  the  compact,  but 
it  is  adopted  by  the  learned  chief  justice  himself ;  and  it  is  only  by  denying 
to  his  own  rule,  the  reciprocity  secured  by  the  compact,  and  dictated  by 
every  principle  of  reason  and  equity,  that  Watson's  title  can  be  rendered 
doubtful. 

The  learned  chief  justice  says,  that  Virginia  "having  recognised  the 
grants  of  another  state  as  being  equally  valid  as  her  own,  it  is  fair  to  say, 
she  recognised  them  as  being  attended  with  all  the  incidents  of  her  own, 
against  which,  it  appears  by  her  own  court,  the  doctrine  of  priority  by  rela- 
tion never  prevailed."  This  reasoning  of  the  learned  chief  justice  may  be 
very  pertinent  and  true,  but  if  it  be  so,  then  it  must  follow,  that  Pennsyl* 
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vania  also  having  recognised  the  rights  of  all  persons  acquired  under,  founded 
on,  or  recognised  by,  the  laws  of  Yirginia,  as  being  equally  valid  as  her 
own ;  it  is  fair  to  say,  she  recognised  them  as  being  attended  with  all 
the  incidents  of  her  own  :  consequently,  that  Watson's  settlement  is,  in  the 
compact,  recognised  by  her,  as  equally  valid  as  a  Pennsylvania  settlement. 
This  is  plain  reasoning,  and  a  fair  exposition  of  the  compact.  The  error 
of  the  learned  judge  is  in  appljring  it  to  the  claims  originating  under 
Pennsylvania,  while  he  denies  its  application  to  claims  originating 
under  Virginia. 
^  y.  ^Keeping  in  view  the  application  of  the  compact,  as  made  by  the 

-I  learned  judge,  to  the  case  of  a  Pennsylvania  warrant  in  conflict  with 
a  Virginia  settlement,  it  may  be  inquired,  what  would  be  the  fate  of  a  Vir- 
ginia warrant,  dated  in  1773,  in  conflict  with  a  Pennsylvania  settlement 
originating  in  1772  ?  The  reasoning  of  the  learned  judge  requires  the  post* 
ponement  of  the  Virginia  title  in  this  case  also  ;  and  thus,  while  a  Pennsyl- 
vania warrant  is  made  to  prevail  against  a  prior  Virginia  settlement,  a 
Pennsylvania  settlement  will  prevail  against  a  Virginia  warrant.  Further, 
it  has  been  shown,  that  such  settlement  is,  by  the  laws  of  Pennsylvania, 
a  perfectly  valid  title,  from  its  commencement,  and  cannot  be  overreached 
or  affected  by  a  later  warrant,  and  survey  and  patent.  Such  being  the  case, 
the  argument  of  the  learned  judge  would  give  to  a  settler  under  Pennsyl- 
vania, who  may  have  entered  in  that  character,  upon  Watson's  tract,  in 
1778,  an  older  and  better  title  than  Watson's ;  and  had  such  settler  been 
removed  by  an  action  of  ejectment,  at  the  suit  of  Watson,  btfare  the  com- 
pact, he  (like  a  Pennsylvania  warrantee  or  patentee,  removed  in  the  stoae 
manner)  might,  o^ter  the  compact,  have  re-entered  upon  Watson  and  turned 
him  out  by  action  of  ejectment.  Proving  thereby,  that  the  law  and  the 
rights  of  the  parties  were  one  way  be/ore  the  compact,  and  another  way 
defter  the  compact.  The  learned  chief  justice  appears  to  have  foreseen  this 
result  of  his  reasoning,  and  he  has  accordingly  provided  for  it,  by  assertii^ 
(2  P.  &  W.  61),  that  "the  power  of  the  two  states  to  regulate  questions  of 
title  to  the  soil,  even  at  the  expense  of  rights  previously  vested  under  either, 
is  not  now  to  be  questioned  ;  the  compact  is  necessarily  founded  on  an 
assumption  of  it.  Here  was  no  constitutional  limitation  on  either  side,  and 
the  parties,  acting  in  the  capacity  of  sovereigns,  were  fettered  by  no  rule 
but  their  sense  of  expediency  and  justice.  The  consideration  was  the  com- 
promise of  an  international  dispute  ;  and  the  individual  whose  titles  were 
jeoparded,  had  no  right  to  call  on  the  state  under  which  they  held,  to  assert 
their  rights  to  the  soil."  This  is  dealing  very  plainly  with  the  compact,  and 
with  titles  claiming  its  protection.  The  fact  that  Watson  had  a  vested 
right,  prior  to  the  date  of  the  compact,  which  might  have  been  maintained, 
under  either  government,  against  the  warrants  and  surveys  of  Hand,  baa 
been  clearly  demonstrated  ;  and  the  fact,  that  by  the  judgment  of  the  sup- 
reme court  of  Pennsylvania,  the  compact,  which  expressly  guarantied  his 
right,  has  been  made  the  instrument  of  its  destruction,  ia  equally  certain. 
♦i2l     "^  latent  intention  which  the  compact  expressly  *repels,  by  the  declav- 

•i     ation  of  a  contrary  intention,  is  finally  imputed  to  it ;  and  as  Virginia 

had  the  power  of  annihilating  the  vested  rights  of  claimants  to  whom  her 

faith  was  pledged,  it  is  insinuated,  that  she  has  actually  done  it.     If  suich 

be  not  the  meaning  of  the  learned  judge,  then  hi^  langui^  is  iaapplicaUe 

8 


183»]  OF  THE  UNITED  STATES.  li 

Markti  t.  SUk. 

and  oat  of  plaoe.  We  insist,  that  this  implied  impntation  apon  the  faith  and 
honor  of  Virginia,  rests  on  nothing  better  than  mere  assumption  ;  that 
it  is  disclaimed  by  her,  in  express  terms,  and  repudiated  by  the  confirming 
act  of  Pennsylvania,  cited  by  the  learned  judge,  in  support  of  his  opinion 
referred  to.  '^  Although  the  conditions  annexed  by  the  legislature  of  Vir- 
ginia to  the  ratification  of  the  boundary  line  agreed  to  by  the  commissioners 
of  Pennsylvania,  Virginia  and  Maryland,  may  seem  to  countenance  some 
unwarrantable  claim  which  may  be  made  under  Virginia,  in  consequence  of 
pretended  purchases  or  settlements  pending  the  controversy  ;  yet  this  state 
does  agree  to  the  condition  proposed  by  the  state  of  Virginia,"  Ao.  Sims's 
Ijessee  v.  Irvine^  3  Dall.  426.  Such  was  the  understanding  of  the  legis- 
lature of  Pennsylvania  ;  and  like  every  other  document  emanating  from  the 
government  <ff  either  state,  respecting  their  controversy  about  limits,  their 
desire  to  save  and  protect  every  description  of  private  right,  is  a  fact 
beyond  cavil ;  and  when  it  is  recollected,  that  neither  state  proposed  to 
compromise  or  touch  any  rights  of  soil  previously  vested  in  individuals  ; 
that  the  controversy  was  carefully  restricted  to  the  adjustment  of  bound- 
aries, and  that  it  terminated  in  an  explicit,  recorded  disclaimer  of  any 
purpose  to  unsettle  or  jeopard  private  rights  ;  a  construction  of  the  compact 
which  displaces  a  pre-existing  valid  title,  by  one  that  is  proved  to  have 
been  comparatively  worthless,  is  a  violation  of  its  terms,  and  a  palpable 
breach  of  the  public  faith. 

The  learned  chief  justice  remarks  (2  P.  A  W.  62),  that  the  confirming 
act  of  Pennsylvania  was  doubtless  an  agreement  to  close  with  Virginia  on 
her  own  terms,  and  to  encounter  the  danger  of  fraud  and  imposition  of  sur- 
reptitious titles  which  these  terms  rendered  more  imminent ;  not  to  waive 
all  scrutiny,  and  submit  to  fraud  and  imposition  when  it  might  be  detected. 
If,  by  this  language,  a  suggestion  is  intended  to  be  conveyed,  that  Wat- 
son's title  is  liable  to  the  imputation  of  fraud,  or  that  the  case  before  the 
supreme  court  of  Pennsylvania  involved  any  question  as  to  his  Virginia 
•ntry  having  been  fraudulently  obtained  ;  then  the  case  was  totally  mis- 
conceived by  the  learned  chief  justice.  For  it  was  neither  proved  nor 
pret^ided,  that  Watson's  title  was  ^surreptitious  or  fraudulent.  If  r«. « 
the  learned  chief  justice  intended  to  express  a  truism  which  no  one  '- 
ever  disputed,  and  to  take  the  risk  of  its  being  adopted  by  others,  as  a 
proper  and  the  only  basis  of  his  conclusion  ;  then  his  language  was  inapplic- 
able to  the  case. 

The  cases  of  Smith  v.  Brawny  1  Teates  516,  and  Hyd^9  Lessee  v.  Tor- 
rencCy  2  Ibid.  440,  referred  to  by  the  learned  chief  justice,  afford  no  coun- 
tenance whatever  to  his  opinion.  In  the  case  of  Smith  v.  BrowUy  the 
plaintiff  claimed  under  Pennsylvania,  by  a  title  originating  in  an  actual 
settlement,  which  commenced  in  1 769.  The  defendant  claimed  under  a 
Virginia  entry,  reciting  a  settlement  commenced  in  1770,  but  which  was 
not  proved  on  the  trial.  It  was  decided,  that  the  recital  of  the  settlement 
in  the  Virginia  entry,  was  not  conclusive  as  against  the  Pennsylvania 
claimant.  In  that  case,  the  general  rule  of  the  compact  is  affirmed,  viz., 
that  there  can  be  no  reason  for  making  a  distinction  between  settlers  under 
Virginia  and  Pennsylvania.  1  Yeates  617.  In  the  case  of  Hyde^s  Leasee  v. 
Thmnety  2  Ibid.  440,  442,  the  court  reiterated  the  principle  decided  in  the 
of  Smith  v.  Bro%on.    In  both  cases,  however,  the  question  whether 
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prior  settlements  had  been  made  under  Virginia,  was  regarded  by  tbe  counsel 
and  court  as  material,  if  not  vital :  and  in  this  respect  they  are  authorities 
in  favor  of  Watson's  title. 

HosSy  for  the  defendants,  argued  : — A  preliminary  question  arises, 
whether  the  decision  of  the  supreme  court  of  Pennsylvania,  in  this  very 
controvery,  must  not  be  deemed  conclusive.  An  attempt  may  be  made  to 
break  its  force,  by  asserting  that  the  judges  were  divided  on  the  point  now 
brought  up.  Where  is  the  evidence  of  such  division  ?  A  great  number  of 
points — some  of  them  of  little  importance — were  discussed  on  that  occasion; 
and  a  difference  of  opinion,  upon  any  one  of  them,  would  lead  to  the  brief 
memorandum  of  dissent  made  by  the  reporter.  But  aside  from  this  con- 
sideration, is  it  not  enough,  that  in  the  state  courts  of  Penifsylvania,  this 
controversy,  relating  to  a  tract  of  land  within  her  boundaries,  would  be  con- 
sidered as  closed?  In  12  Wheat.  167,  Mr.  Justice  Thompson,  delivering 
the  opinion  of  the  supreme  court  of  the  United  States,  says,  '*  this  court 
adopts  the  state  decisions,"  because  they  settle  the  law  applicable  to  the 
case  ;  and  the  reasons  assigned  for  this  course  apply  as  well  to  rules  of  con- 
struction growing  out  of  the  common  law,  as  the  statute  law  of  the  state, 
♦liil  ^^®"  *applied  to  the  title  of  lands.  And  such  a  course  is  indispen- 
J  sable,  in  order  to  preserve  unifprmity  ;  otherwise,  the  peculiar  con- 
stitution of  the  judicial  tribunals  of  the  states  of  the  United  States  would  be 
productive  of  the  greatest  mischief  and  confusion."  The  civil  jurisdiction 
of  the  federal  tribunals  was  conferred,  in  order  to  secure  to  the  foreigner, 
or  to  the  citizen  of  another  state,  an  impartial  hearing  ;  and  the  institution 
is  perverted,  when  litigation  may  there  be  renewed,  long  after  it  had  been 
put  an  end  to,  as  between  citizens  of  the  state  whose  soil  is  the  subject  of 
controversy. 

Supposing,  however,  the  opinion  of  the  supreme  court  of  Pennsylvania 
to  be  open  to  criticism  and  reversal,  can  it  be  successfully  assailed  ?  Pre- 
vious to  the  act  passed  by  the  legislature  of  Virginia,  in  1779,  a  title  to  waste 
lands  in  that  state  could  not  be  acquired  by  improvement.  "  Before  that 
time,  those  lands  might  have  been  entered  and  patented,  notwithstanding 
prior  settlements  by  others  ;  and  even  this  act,  which  considers  settlers  enti- 
tled to  some  compensation  for  the  risk  they  had  run,  allows  them  a  prefer- 
ence only  to  such  settlements  as  at  that  time  were  waste  and  unappropriated. 
As  to  the  priority  of  settlement,  it  might  still  remain  a  question  between 
persons,  both  of  whom  claim  under  the  same  sort  of  title  ;  but  the  law  of 
1779  does  not  set  up  rights  of  this  sort,  so  as  to  defeat  those  legally  acquired 
under  warrants  ;  it  applies  to  controversies  between  mere  settlers."  Such 
are  the  words  of  the  president  of  her  court  of  appeals,  in  delivering  its  opin- 
ion in  Jones  v.  Williams^  1  Wash.  (Va.)  231.  It  is  said,  however,  that  this 
is  predicated  of  prior  appropriations  under  grants  by  Virginia,  and  not  those 
of  Pennsylvania,  which  were  disregarded  before  the  period  of  the  compact : 
be  it  so.  But  whatever  may  have  been  the  case  originally,  the  titles  under 
both  were,  as  regards  the  question  of  priority,  put,  by  the  compact,  exactly 
on  a  footing  ;  and  are,  by  fair  construction  of  it,  to  be  treated  as  if  they  had 
always  been  so.  Unless  they  were  considered  to  have  been,  in  relation  to 
each  other,  valid  co-existent  rights,  from  the  beginning,  so  far  as  regards 
jurisdiction,  how  could  there  be  any  comparison  as  to  dates  ?  The  very 
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basis  of  the  compact  is  an  admission,  that  the  jurisdiction  shall  bo  taken  to 
have  been  in  common  ;  and  that  claimants  under  the  one  state  shall  be  enti* 
tied  to  the  same  protection  against  claimants  under  the  other,  that  they 
would  be  entitled  to  between  themselves.  If,  then,  the  plaintiff's  title  under 
Pennsylvania  *was  perfected,  before  Watson  had  even  color  of  title,  r  ^, - 
by  the  laws  of  Virginia,  will  an  ex  post  facto  law,  which,  it  is  con-  ^ 
ceded,  would  not  give  him  his  title  by  relation,  against  a  prior  grantee  of 
Virginia,  be  more  efficient  against  a  grantee  of  Pennsylvania  ?  It  is  an  unfair 
construction,  to  say,  that  a  Virginia  title  shall  be  judged  of,  as  it  happened 
to  stand  by  the  laws  of  that  state  at  the  time  of  the  compact.  If  the  actual 
origin  of  a  title  under  either  state  be  the  earlier,  it  is  not  to  be  overreached 
by  a  law  of  the  other,  assigning  to  the  opposing  title  a  fictitious  origin,  by 
the  doctrine  of  relation.  Granting,  Virginia  might  lawfully  declare  that  an 
unauthorized  improvement  should  be  taken  to  have  vested  title  from  its 
inception,  against  herself,  yet  having  recognized  the  grants  of  another 
state  as  being  equally  valid  as  her  own  ;  it  is  fair  to  say,  she  recognised 
them  as  being  attended  with  all  the  incidents  of  her  own,  against  which,  it 
appears  by  the  judgment  of  her  own  court,  the  doctrine  of  priority  by  rela- 
tion never  prevailed.  Neither  is  the 'power  of  the  two  states  to  regulate 
questions  of  title  to  the  soil,  even  at  the  expense  of  rights  previously  vested 
under  either,  now  to  be  questioned  ;  the  compact  is  necessarily  founded  in 
an  assumption  of  it.  There  was  no  constitutional  limitation  on  either  side  ; 
and  the  parties,  acting  in  the  capacity  of  sovereigns,  were  fettered  by  no 
rule  but  their  sense  of  expediency  and  justice.  The  consideration  was  the 
compromise  of  an  international  dispute ;  and  the  individuals  whose  titles 
were  jeoparded,  had  no  right  to  call  on  the  state  from  which  they  held,  to 
assert  their  rights  to  the  soil. 

In  the  act  of  ratification  by  Pennsylvania,  it  was  resolved,  **  That 
although  the  conditions  annexed  by  the  legislature  of  Virginia  to  the  ratifi- 
cation of  the  boundary  line  agreed  to  by  the  commissioners  of  Pennsylvania 
and  Virginia,  on  the  3 1st  of  August  1779,  may  tend  to  countenance  some 
unwarrantable  claims  which  may  be  made  under  the  state  of  Virginia,  in 
consequence  of  pretended  purchases  or  settlements  pending  the  controversy, 
yet  this  state  (Pennsylvania),  determining  to  give  to  the  world  the  most 
unequivocal  proof  of  its  desire  to  promote  peace  and  harmony  with  a  sister 
state,  so  necessary  in  this  great  contest  with  the  common  enemy,  docs  agree 
to  the  conditions  proposed  by  the  state  of  Virginia,  in  its  resolves  of  the 
31st  of  June  last."  And  this  was,  at  one  time,  supposed  to  be  a  waiver  of 
objection  to  any  Virginia  title  that  should  be  certified.  It  was,  doubtless, 
an  agreement  to  close  with  Virginia  on  her  own  terms,  and  to  encounter  the 
danger  of  fraud  and  imposition  of  surreptitious  titles,  which  those  r^^^ 
terms  rendered  more  imminent ;  not  to  waive  all  scrutiny  and  sub- 
mit to  fraud  and  imposition,  where  it  might  be  detected.  Such  a  (jonstruc- 
tion  would,  in  all  cases,  have  made  the  certificate  conclusive  evidence  of  the 
facts  stated  in  it ;  which  it  was  held,  in  Smith  v.  Brown,  1  Yeates  516,  and 
the  Lessee  of  Hyde  v.  Torrence,  2  Ibid.  446,  not  to  be.  In  the  latter,  it 
was  declared,  that  a  Pennsylvania  claimant  may  show  fraud,  mistake  or 
trust  J  or  that  the  Virginia  claimant  was  not  in  the  country,  before  the  1st 
of  January  1778 — the  point  of  time  limited  for  the  commencement  of  his 
settlement. 
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The  following  in  a  true  history  of  the  whole  controversy  :  1779, 
Angast  31  :  Compact  between  Virginia  and  Pennsylvania  entered  into. 
1780,  June  23  :  Ratified  by  Virginia,  with  conditions  annexed.  1780,  Sep- 
tember 23  :  Ratified  by  Pennsylvania,  absolutely  ;  with  acceptance  of  the 
annexed  condition.  The  compact  was  closed,  and  took  effect  on  the  23d  of 
September  1780.  Both  titles  were  then  conclusively  settled.  The  states 
might  compensate  losers  ;  but  could  not  alter  the  right. 

At  that  epoch,  the  title  of  Gen.  Hand  stood  thus  :  Warrant  in  name  of 
Edward  Hand  for  300  acres,  dated  the  24th  of  November  1773,  surveyed 
the  2l8t  of  January  1778,  389  acres.  Warrant  in  the  name  of  John  Elder 
for  300  acres,  dated  the  27th  of  November  1773,  surveyed  the  2l8t  of  Jan- 
uary 1778,371  acres.  Three  Virginia  certificates  for  400  acres  each,  in 
right  of  these  settlements,  made  in  1770.  All  regularly  entered  with  the 
Virginia  surveyor,  and  transcribed  in  his  entry-book.  The  title  of  all  his 
lands  in  that  disputed  region  was  effectually  protected  against  both  states. 
When  the  compact  was  finally  closed.  Gen.  Hand,  on  the  faith  of  it,  had  all 
his  surveys  returned  into  the  land-office  and  accepted.  The  purchase-money 
and  surveying  and  office-fees  paid,  exceeding  (on  the  two  tracts),  (260  ; 
and  on  the  Vth  of  March  1782,  patents  issued  on  both  surveys,  and  actual 
possession  of  both  tracts  by  his  tenants  occupying  the  land.  At  this  period 
of  time,  there  was  no  cavecU  by  Watson,  nor  any  other  person;  there  was 
no  dispute,  no  complaint. 

^  ,  ♦Thomas  Watson,  in  1780,  April  25th,  obtained  a  Virginia  certifi- 
-l  cate,  for  400  acres,  in  right  of  his  settlement  made  in  the  year 
1772.  His  cabin  and  improvements  were  distant  half  a  mile  from  the  near- 
est part  of  any  of  Hand's  surveys.  No  lines  run  or  marked  ;  no  request 
made,  after  the  compact,  to  the  surveyor  in  Pennsylavnia  to  inclose  his 
claim,  until  the  Ist  of  November  1786,  when  he  caused  a  survey  to  be  made 
and  returned  to  the  land-office.  But  it  was  here  found  to  interfere  with 
the  patented  surveys  of  other  persons,  and  returned  to  him  to  be  corrected; 
on  the  17th  of  March  1791,  he  presented  the  corrected  re-survey,  and 
obtained  a  patent  for  273  acres,  '^  corrected  and  altered  agreeably  to  a 
request  of  the  surveyor-general."  [Hand's  patent  was  dated  the  9th  of 
March  1782.  That  such  proceeding  in  Pennsylvania  was  illegal  and  void, 
see  13  S.  A  R.  23.]  On  this  false  suggestion,  he  obtained  his  patent,  which 
is  now  the  basis  of  the  plaintiff's  title.  He  then  sold  all  the  survey,  out- 
side of  Hand's  land,  and  removed  from  his  house  and  improvement,  and 
took  possession  of  the  cabin  and  land  now  in  dispute.  Soon  afterwards, 
West  Elliot  set  up  a  claim  to  these  forty-seven  acres,  and  gave  notice  that 
he  would  prosecute  a  suit  against  Watson,  unless  he  would  give  up  the  land 
to  him. 

In  the  autumn  of  1794,  Gen.  Hand  came  with  the  army  to  Pittsburgh, 
and  went  out  to  visit  his  lands.  Soon  after  his  return  to  town,  he  and 
Watson  came  to  the  house  of  Gen.  Gibson,  where  they  stated,  that  Hand 
had  agreed  to  protect  Watson  against  Elliot,  and  let  him  hold  the  forty- 
seven  acres,  for  his  lifetime,  he  (Watson)  paying  yearly  a  bushel  of  Indian 
corn  ;  and  desired  Gibson  to  defend  him,  and  get  counsel  for  him  when 
necessary.  To  this,  Watson  agreed,  and  several  times  afterwards,  called  on 
Gibson  to  explain  the  threats  used  by  Elliot,  but  Gibson  encouraged  him 
to  persevere  and  hold  on.  He  did  continue  on  the  land  during  his  life.  Nor 
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is  it  known,  that  he  at  any  time  expressed  any  dissatisfaction  at  this  arrange- 
ment. After  his  death,  speculators  purchased  the  supposed  rights  of  his 
children,  and  employed  counsel  to  bring  and  prosecute  suits  to  recover 
these  forty  seven  acres,  which  are  now  the  subject  of  controversy. 

Oen.  Hand's  titles  under  Pennsylvania  and  Virginia  are  clearly  the 
eldest,  and  under  the  compact,  must  prevail. 

It  is  an  unalterable  regulation,  founded  in  equity,  to  preserve  the  honor 
and  good  faith  of  both  states  so  far  as  possible  ;  each  had  *made  ^^ 
grants  for  the  same  lands  ;  let  the  good  old  rule  prevail  ** prior  in  L 
tempore, potior  est  injure,^*  Watson  was  culpably  negligent;  he  never 
indicated  his  claim  or  boundary,  until  he  made  an  erroneous  survey,  the  1st 
of  November  1786,  four  years  after  Hand's  patents  had  been  issued  ;  five 
years  afterwards,  he  sends  an  amended  survey  to  the  office,  falsely  pretend- 
ing he  had  corrected  bis  errors  and  thrown  out  the  interfering  patented 
lands.  This  trick  would,  of  itself,  postpone  and  preclude  him,  and  all 
claiming  under  him,  for  ever,  from  sustaining  any  suit  in  a  court  of  justice. 
Besides  this,  he  surrendered  to  Gen.  Hand  all  his  claim  to  the  premises,  for 
a  life-estate,  which  he  enjoyed  and  with  which  he  was  satisfied  so  long  as 
he  lived ;  and  the  plaintiffs,  for  a  trifle,  have  bought  up  the  claim  that  he 
had  ceased  to  assert  and  was  too  honest  to  revive. 

Hand's  lands  were  patented  the  9th  of  March  1782  ;  Watson's  the  17th 
of  March  1791,  nine  years  afterwards.  Watson's  assignees  being  now  plain- 
tiffs, and  holding  under  the  junior  grant,  cannot  maintain  an  ejectment, 
or  recover  in  a  court  of  the  United  States  against  the  eldest  patent.  More 
especially,  must  Watson's  patent  fail,  when  a  solemn  compact  has  estab- 
lished the  relative  efficacy  of  each,  and  expressly  stipulated  that  all  conflict- 
ing titles  in  the  disputed  territory  shall,  without  exception,  be  governed  by 
this  rule.  A  survey  breaking  into  and  including  patented  land,  is  void  ; 
was  always  illegal  and  inoperative,  in  Pennsylvania.     13  S.  <fe  R.  23. 

Upon  the  whole,  therefore,  of  this  record,  the  defendants  in  error  sub- 
mit, with  great  confidence,  that  the  judgment  of  the  district  court  of  the 
United  States  will  be  affirmed,  with  costs. 

"BAKBOxrAy  Justice,  delivered  the  opinion  of  the  court. — This  is  a  writ 
of  error  to  the  district  court  of  the  United  States,  for  the  western  district  of 
Pennsylvania,  in  an  action  of  ejectment,  in  which  the  plaintiff  in  error  was 
plaintiff  in  the  court  below  ;  and  in  which  judgment  was  given  for  the 
defendant  in  that  court.  It  comes  up  upon  two  bills  of  exception,  taken 
by  the  plaintiff  in  error  to  the  opinion  of  the  court,  at  the  trial ;  the  one, 
in  relation  to  the  admission  of  certain  evidence  which  he  alleges  to  have 
been  improperly  received  ;  the  other,  to  the  ruling  of  the  court,  upon  sev- 
eral points  of  law,  in  its  charge  to  the  jury.  We  think  it  unnecessary  to 
discuss  any  of  these  points  but  one,  *which  we  consider  decisive  of  j.^ 
the  case.  And  that  is  the  relative  priority  of  the  respective  rights  ■- 
under  which  the  parties  claim. 

The  facts  of  the  case  are  these  :  Thomas  Watson,  under  whom  the  plain- 
tiff in  error  claims,  on  the  25th  of  April  1780,  obtained  from  certain  com- 
missioners of  Virginia,  a  certificate  entitling  him  to  400  acres  of  land,  by 
virtue  of  an  act  of  the  assembly  of  Virginia,  passed  in  May  1779  ;  the  fourth 
section  of  which,  after  reciting  that  great  numbers  of  people  have  settled  in 
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the  country.  npoD  the  western  waters,  upon  waste  and  unappropriated  lands, 
for  which  they  have  been  hitherto  prevented  from  suing  out  patents,  or 
obtaining  legal  titles,  <fec.,  enacts, ''  that  all  persons,  who,  at  any  time  before 
the  first  day  of  January,  in  the  year  1778,  have  really  and  bond  fide  settled 
themselves,  or  their  families,  or  at  his,  her  or  their  charges,  have  settled 
others,  upon  any  waste  or  unappropriated  lands  on  the  said  western  waters, 
to  which  no  other  person  has  any  legal  right  or  claim,  shall  be  allowed,  for 
every  family  so  settled,  400  acres  of  land,  or  such  smaller  quantity  as  the 
party  chooses  to  include  in  such  settlement."  This  certificate  was  granted  in 
right  of  a  settlement  which  had  been  made  by  Watson,  in  the  year  1772. 
His  evidence  of  right  under  Virginia  was  subsequently  transferred  to  the 
land-office  of  Pennsylvania  (the  land  having,  under  a  compact  between  that 
state  and  Virginia,  hereafter  more  particularly  noticed,  been  ascertained  to 
be  within  the  limits  of  Pennsylvania),  and  on  the  first  of  November  1786, 
a  survey  of  his  claim  was  made  and  returned  to  the  land-office  of  the  latter 
state,  and  a  patent  issued  thereon,  by  that  state,  in  the  year  1791,  including 
his  settlement  made  in  1772,  and  including  the  land  in  controversy. 

The  defendants  claim  under  Edward  Hand,  who,  by  virtue  of  two  land- 
warrants,  granted  by  Pennsylvania,  the  one  for  300  acres,  dated  the  24th  of 
November  1773,  the  other,  for  the  same  quantity,  dated  the  27th  of  Novem- 
ber 1773  ;  caused  surveys  to  be  made  on  both,  on  the  21st  of  January  1778  ; 
and  on  the  9th  of  March  1782,  obtained  patents  on  both  surveys,  embracing 
the  land  in  controversy. 

Both  Pennsylvania  and  Virginia  having  claimed  the  territory,  of  which 
the  land  in  controversy  is  a  part,  as  being  within  their  limits,  the  dispute 
was  finally  adjusted  by  a  compact  made  between  them,  which  was  ratified 
by  Virginia  on  the  23d  of  June  1780,  with  certain  conditions  annexed  ;  and 
^     .     absolutely,  by  Pennsylvania,  on  the  23d  *of  September  1780,  with  an 

J  acceptance  of  the  conditions  annexed  by  Virginia.  That  compact, 
inter  cUia^  contains  the  following  stipulation  :  '^That  the  private  property 
and  rights  of  all  persons,  acquired  under,  founded  on,  or  recognised  by,  the 
laws  of  either  country,  previous  to  the  date  thereof,  be  secured  and  con- 
firmed to  them,  although  they  should  be  found  to  fall  within  the  other,  and 
that  in  disputes  thereon,  preference  shall  be  given  to  the  elder  or  prior  right, 
whichever  of  the  states  the  same  shall  have  been  acquired  under  ;  such  per- 
sons paying  to  the  states  in  whose  boundary  their  land  shall  be  included, 
the  same  purchase  or  consideration  money,  which  would  have  been  due  from 
them  to  the  state  under  which  they  claimed  the  right." 

The  rights  of  the  parties  must  be  decided  by  the  true  construction  of 
this  stipulation,  as  applied  to  the  foregoing  facts  of  the  case.  What  is  that 
construction  ?  In  the  first  place,  it  is  declared,  that  the  property  and  rights 
of  all  persons,  acquired  under,  founded  on,  or  recognised  by,  the  laws  of 
either  country,  previous  to  the  date  of  the  compact  (that  is,  the  year  1780), 
shall  be  secured  and  confirmed  to  them.  The  act  of  Virginia  of  May  1779, 
before  cited,  is,  in  point  of  chronology,  previous  to  the  date  of  the  compact. 
Is  not  the  settlement  of  Watson,  made  in  1772,  recognised  by  the  act?  It  is, 
in  explicit  terms,  because  the  act  makes  an  allowance  of  400  acres  of  land  to 
all  those  who  shall  have  bond  fide  made  a  settlement  on  waste  and  unappro- 
priated land,  before  the  first  of  January  1778  ;  and  it  has  been  seen,  that 
Watson's  settlement  was  made  in  1772.  What  was  the  motive  which  induced 
14 
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the  legislatare  of  Yirgioia  to  make  this  allowance  ?  We  find  It  declared,  in 
the  preamble  to  the  foarth  section  of  the  act  of  May  1779  :  it  was,  that  per- 
sons who  had  made  settlements,  had  been  prevented  from  suing  out  patents, 
or  obtaining  legal  titles,  by  the  king  of  Great  Britain's  proclamations,  or 
instructions  to  his  governors,  or  by  the  then  late  change  of  government,  and 
the  then  present  war  having  delayed,  until  that  time,  the  opening  of  a  land- 
office,  and  the  establishment  of  any  certain  terms  for  granting  lands.  And 
what  was  the  consideration,  we  do  not  mean  pecuniary,  but  valuable,  on 
which  the  allowance  was  founded  ?  The  same  preamble  informs  us,  that  it 
consisted  in  the  justice  of  making  some  compensation  for  the  charge  and 
risk  which  the  settlers  had  incurred  in  making  their  settlements.  It  is  ap- 
parent, then,  that  the  legislature  did  not  pass  the  law  in  ^question  as  ^^ 
making  a  donation,  but  as  allowing  a  reasonable  compensation,  for  >- 
something  of  value,  on  the  part  of  settlers  ;  not  of  money,  indeed,  paid  into 
the  coffers  of  the  state,  but  of  charge  and  risk  incurred  by  the  settlers.  We 
think,  then,  that  the  allowance,  thus  made,  is,  in  the  language  of  the  com- 
pact, a  right  recognised  by  the  law  of  Virginia,  previous  to  the  date  of  that 
compact.  Considering  it  as  thus  recognised,  and  consequently,  as  secured 
and  confirmed,  we  come  now,  in  the  order  of  the  argument,  to  the  other  part 
of  the  stipulation  aforesaid  ;  which  declares,  that  in  disputes  thereon,  pre- 
ference shall  be  given  to  the  elder  or  prior  right,  whichever  of  the  said  states 
the  same  shall  have  been  acquired  under. 

How  is  this  question  of  priority  to  be  decided  ?  In  answering  this  ques- 
tion, we  think,  that  the  first  thing  to  be  done  is,  to  ascertain  the  character 
of  the  rights  of  the  parties,  as  settled  by  the  laws  of  the  states,  under  which 
they  respectively  claim,  as  these  laws  stood  at  the  date  of  the  compact.  In 
this  aspect  of  the  subject,  it  has  been  seen,  that  the  defendants  claim  under 
warrants  granted  by  Pennsylvania,  in  1773,  and  surveyed  in  1778.  But  the 
act  of  Virginia  of  1779,  having  allowed  400  acres  of  land  to  those  who  had 
made  a  settlement  before  the  first  of  January  1778,  and  having  founded 
that  allowance  on  the  charge  and  risk  which  they  had  incurred  ;  in  our  judg- 
ment, the  equitable  claim,  or  the  inchoate  right  of  the  parties,  must,  con- 
sequently, be  referred,  for  its  commencement,  to  the  period  when  the  charge 
and  risk  were  incurred — that  is,  in  the  case  at  bar,  to  the  year  1772.  If,  as 
we  think,  this  principle  be  correct,  this  mere  comparison  of  dates  would 
decide  the  case.  It  has,  however,  been  argued,  that  if  this  case  were  in  a 
Virginia  court,  it  would  be  decided  in  favor  of  the  right  under  which  the 
defendants  claim,  because  that  is  by  warrant,  before  the  act  of  1779  ;  and 
in  support  of  this,  the  court  has  been  referred  to  the  case  of  Jones  v. 
WiUiamSy  1  Wash.  (Va.)  230,  in  which  the  court  of  appeals  of  that  state 
says,  that  before  the  act  of  1779,  those  lands  (that  is,  lands  on  which  settle- 
ments had  been  made)  might  have  been  entered  and  patented  by  any  person, 
notwithstanding  prior  settlements  by  others  ;  that  the  act  of  1779  applies 
to  controversies  between  mere  settlers  ;  that  it  does  not  set  up  prior  rights 
of  this  sort,  so  as  to  defeat  those  legally  acquired  under  warrants.  The 
error  of  this  argument,  as  we  conceive,  consists  in  this  ;  that  the  doctrine 
here  stated,  however  true  in  itself,  does  not  apply  to  the  case  at  bar.  That 
was  laid  down,  in  a  case  between  two  persons,  *both  of  whom  ^^ 
claimed  under  Virginia,  and  was,  therefore,  governed  by  the  laws  of  *- 
Virginia  alone  ;  whereas,  in  this  case,  one  of  the  parties  claims  under  Pezm- 
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sylvania,  and  the  other,  under  Virginia  ;  and  the  case  is  to  be  decided,  not 
by  the  laws  of  either  state,  by  themselves  ;  except  that,  as  before  remarked, 
the  character  of  each  right  is  to  be  fixed  by  the  laws  of  the  state,  as  at  the 
time  of  the  compact  under  which  the  right  is  claimed  ;  and  then  the  com- 
parison between  the  two  is  to  be  made,  not  under  the  laws  of  either  state, 
but  under  the  stipulation  in  the  compact  before  referred  to.  Thus,  to 
illustrate,  the  origin  of  the  plaintiff's  claim,  being,  in  our  opinion,  as  operated 
upon  by  the  act  of  Virginia  of  1 779,  to  be  referred  to  the  period  of  Watson's 
settlement  in  1772  ;  and  that  of  the  defendants,  as  affected  by  the  laws  of 
Pennsylvania,  being  of  later  date  ;  the  foundation  being  thus  laid  for  decid- 
ing which  is  the  prior  or  elder  title  ;  we  then  apply  to  the  case  the  compact, 
which  declares,  that  the  preference  shall  be  given  to  the  prior  or  elder. 

We  suppose,  that  it  will  scarcely  be  denied,  that  by  the  act  of  1779, 
Virginia  recognised  the  inception  of  the  title  of  settlers,  as  being  of  the  date 
of  the  settlement,  as  against  herself  ;  if  so,  can  it  be  imagined,  that  by  the 
compact,  she  intended  their  title  to  take  its  date  from  a  later  period  ?  If  it 
should  be  said,  that  so  also  Pennsylvania  cannot  be  supposed  to  have 
intended  to  impair  the  force  of  the  titles  claimed  under  her  ;  the  answer, 
that  each  state  intended  that  its  own  laws  should  settle  the  character  of  the 
right  claimed  under  it,  as  to  the  time  of  its  inception,  and  in  every  other 
respect ;  and  then,  that  according  to  the  inception  thus  fixed,  the  rule  of 
priority  should  decide,  as  provided  for  in  the  compact. 

It  was  argued,  that  the  question  had  been  settled  in  the  supreme  court 
of  Pennsylvania  ;  and  the  doctrine  stated  in  12  Wheat.  167,  was  referred 
to,  where  it  is  said,  that  this  court  adopts  the  state  decisions,  because  they 
settle  the  law  applicable  to  the  case  ;  and  the  reasons  assigned  for  this 
course,  apply  as  well  to  rules  of  construction  growing  out  of  the  common 
law,  as  the  statute  law  of  the  state,  when  applied  to  the  title  of  lands.  To 
say  nothing  of  the  division  of  the  court,  in  the  case  referred  to,  it  is  a 
decisive  answer  to  this  argument,  to  say,  that  the  principle  does  not  at  all 
apply.  It  was  laid  down  in  reference  to  cases  arising  under,  and  to  be 
decided  by,  the  laws  of  a  state  ;  and  then  the  decisions  of  that  state  are 
looked  to,  to  ascertain  what  that  law  is  ;  whereas,  in  the  case  at  bar,  the 
question  arises  under,  and  is  to  be  decided  by,  a  compact  between  two 
^     -     *stateB  :  where,  therefore,  the  rule  of  decision  is  not  to  be  collected 

J  from  the  decisions  of  either  state,  but  is  one,  if  we  may  so  speak,  of 
an  international  character.  Upon  the  whole,  we  are  of  opinion,  that  the 
judgment  of  the  court  below  is  erroneous,  in  charging  the  jury,  that  the  title 
of  the  defendants  was  the  elder  and  prior  right,  and  was,  therefore,  pro- 
tected by  the  compact ;  on  the  contrary,  we  think  that  of  the  plaintiff  was 
the  elder  and  prior;  the  judgment  must,  therefore,  be  reversed,  and  a  venire 
faeiaa  de  novo  awarded. 

Tanbt,  Ch.  J.,  and  McLban,  Justice,  dissented. 

McLean,  Justice. — ^The  Chief  Justice  and  Justice  McLean  think,  that 
the  condition  of  the  compact,  "  that  the  private  property  and  rights  of  all 
persons  acquired  under,  founded  on,  or  recognised  by,  the  laws  of  either 
country,  previous  to  the  date  hereof,  be  secured  and  confirmed  to  them, 
although  they  should  be  found  to  fall  within  the  other ;  and  that  in  disputes 
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th«T6on,  preference  shall  be  given  to  the  elder  or  prior  right,  whioheyer  of 
the  said  states  the  same  shall  be  acquired  under/'  placed  the  land  in  con- 
troversy under  the  common  jurisdiction  of  both  states ;  and  that  the  first 
appropriation  of  the  land,  under  the  authority  of  either  state,  must  be  con- 
sidered, under  the  compact,  as  the  prior  right. 

The  Pennsylvania  warrant  which  was  located  on  this  land,  was  surveyed 
on  the  21st  of  January  1778.  At  this  time,  the  Virginia  claimant,  though 
he  lived  on  the  land,  had  no  color  of  right ;  he  was,  in  fact,  a  trespasser. 
The  Virginia  act  of  1779  provided,  'Hhat  all  persons,  who,  at  any  time 
before  the  Ist  of  January  1778,  had  bond  fide  settled  upon  waste  or  unap- 
propriated lands,  on  the  western  waters,  to  which  no  other  person  hath  any 
legal  right  or  claim,  shall  be  allowed  four  hundred  acres,"  ^c.  Now,  if  the 
land  in  controversy  was  subject  to  the  jurisdiction  of  both  states,  and  might 
be  appropriated  by  either,  was  it  not  appropriated  under  the  Pennsylvania 
warrant,  before  the  Virginia  claimant  had  any  right  under  the  act  of  1779? 
This  is  too  clear  to  be  controverted.  In  the  language  of  the  compact,  then, 
had  not  the  Pennsylvania  claimant '' the  prior  right?"  The  act  of  1779 
does  not  purport  to  vest  any  title  in  the  settler  '^'anterior  to  its  pass-  ^^ 
age.  The  settler,  to  bring  himself  within  the  act,  must  show  that  he  ^ 
was  a  bend  fide  B/GltleTf  before  the  1st  of  January  1778  ;  and  this  entitled 
him  to  400  acres  of  land  nnder  the  act,  provided,  ^^  no  other  person  had  any 
toga!  right  or  claim  to  it."  At  this  time,  the  land,  as  has  been  shown,  was 
appropriated  under  the  Pennsylvania  law,  and  which  appropriation,  if  effect 
be  given  to  '^  the  prior  right,"  under  the  compact,  does  constitute  within  the 
meaning  of  the  act  of  1779,  a  ^^  right  or  claim  to  the  land." 

In  I  Wash.  231,  the  court  of  appeals  of  Virginia  says,  that  the  law  of 
1779  does  not  ^^set  up  rights,  so  as  to  defeat  those  legally  acquired  under 
warrants."  This  land,  by  the  compact,  was  considered  as  liable  to  be  appro- 
priated by  a  Pennsylvania  as  by  a  Virginia  warrant,  before  the  act  of  1779; 
and  in  ascertaining  the  priority  of  right,  the  time  of  the  appropriation 
is  the  fact  to  be  established. 

This  caase  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
district  court  of  the  United  States  for  the  western  district  of  Pennsylvania, 
and  was  argued  by  counsel :  On  consideration  whereof,  it  is  now  here  ordered 
and  adjndged  by  this  court,  that  the  judgment  of  the  said  district  court 
in  this  cause  be  and  the  same  is  hereby  reversed,  and  that  this  cause  be  and 
the  same  is  hereby  remanded  to  the  said  district  court,  with  directions  to 
award  a  venire  faeia$  de  fiovo. 

11  Pw.— 2  1» 
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^Charles  MoMiokbn,  Plaintiff  in  error,  v.  Amos  Webb,  Aabon 
Shiih  and  Iba  Smith,  Defendants. 

Jurisdiction. 

McMioken  and  ^cklin  were  in  partnerabip,  as  merchants,  in  the  state  of  Louisiana ;  and  at  the 
dissolution  of  the  connection,  Fioklin  agreed  to  purchase  the  half  of  the  stock  belonging  to 
McMicken ;  and  after  the  partnership  was  dissolTed,  (i;ave  him,  in  payment  for  the  same,  a  prom- 
issory note,  payable,  after  its  date,  to  the  order  of  McMicken  &  Ficklin,  which,  was  executed 
by  Ficklin,  Jedediah  Smith  and  Amos  Webb,  by  which  they  promised,  jointly  and  severally, 
to  pay  the  amount  of  the  note.  Although  the  note  was  made  payable  to  the  order  of  McMicken 
k  I^cklin,  the  latter  was  in  no  wise  interested  in  it,  as  the  payee  thereof ;  McMicken  was  a 
citizen  of  Ohio,  and  the  makers  of  the  note  were  citizens  of  the  State  of  Louisiana ;  Amos 
Webb  resided  in  the  western  district  of  Louisiana,  but  when  the  process  in  this  suit  was  served 
upon  him,  he  was  in  New  Orleans,  in  the  eastern  district.  The  defendant,  Webb,  denied  the 
jurisdiction  of  the  district  court  of  the  United  States  for  the  eastern  district  of  Louisiana,  alleg- 
ing that  he  was  a  citizen  of  the  western  district ;  the  defendants  pleaded  in  abatement,  and 
to  the  jurisdiction,  that  the  suit  should  have  been  brought  in  the  name  of  both  the  payees, 
and  at  the  time  it  was  given,  Ficklin  was  a  citizen  of  Louisiana;  this  suit  could  not,  therefore, 
be  brought  in  the  district  court  of  the  United  States. 

The  residence  of  a  party  in  another  district  of  a  state  than  that  in  which  the  suit  is  brought  in 
a  court  of  the  United  States,  does  not  exempt  him  from  the  jurisdiction  of  the  court ;  the 
division  of  a  state  into  two  or  more  districts,  cannot  affect  the  jurisdiction  of  the  court,  on 
account  of  citizenship ;  if  a  party  be  found  in  the  district  in  which  he  is  sued,  the  case  is  out  of 
the  prohibition  of  the  judiciary  acft,  which  declares,  that  "  no  civil  suit  shall  be  brought  in  the 
courts  of  the  United  States,  against  the  defendant,  by  any  original  process,  in  any  other  dis- 
trict than  that  whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found  at  the  time  of  serv- 
ing the  writ" 

The  objection  to  the  jurisdiction  of  the  court,  on  the  ground,  that  the  note  was  g^ven  to  Ficklin  & 
McMicken,  and  as  Ficklin  was  a  citizen  of  Louisiana,  the  suit  is  interdicted  by  the  prohibition 
of  the  judiciary  act,  which  declares,  that  the  courts  of  the  United  States  shall  not  have  cogni- 
sance of  a  suit  in  favor  of  an  assignee  of  a  eJiose  in  miction,  unless  a  suit  should  have  been  prose- 
cuted in  said  court,  for  the  same,  if  no  assignment  had  been  made,  except  in  cases  of  foreign 
bills  of  exchange,  cannot  be  sustained.  Ficklin  never  had  any  interest,  as  payee,  in  the  note ; 
although  the  note  had  been  given  in  the  names  of  both  persons,  it  was  for  the  sole  and  individ- 
ual benefit  of  McMicken,  and  there  was  no  interest  which  Ficklin  could  assign. 

Ebbob  to  the  District  Court  for  the  Eastern  District  of  Louisiana.  The 
plaintiff  in  error  filed  his  petition  in  the  court  below,  averring  that  he 
•oAi     ^*®  *  citizen  of  and  resident  of  the  state  ot   Ohio,  claiming  'that 

J  the  defendant,  Amos  Webb,  who  was  also  averred  to  be  a  citizen 
and  resident  of  the  state  of  Louisiana,  with  Mary  Ann  Smith,  in  her  own 
capacity,  and  also  as  tutrix  to  Catharine  Smith  and  Sarah  Smith,  minor 
children  and  heirs  of  Jedediah  Smith,  who  was  deceased,  and  whom  the  said 
Mary  Ann,  as  his  widow,  survived,  having  since  his  death,  intermarried 
with  Ira  Smith,  who  was,  therefore,  the  tutor  of  said  children,  all  of  whom, 
also,  were  citizens  of  and  resident  in  the  state  of  Louisiana,  were  jointly 
and  severally  indebted  to  the  plaintiff  in  the  sum  of  (4866.93^,  besides 
interest  and  costs.  The  plaintiff  averred,  that  said  indebtedness  depended 
upon  the  following  facts  : 

In  1815,  the  petitioner,  the  plaintiff,  and  one  James  H.  Ficklin,  formed 
a  copartnership,  and  did  business  in  the  parish  of  Feliciana,  in  the  state  of 
Louisiana,  under  the  name  of  McMicken  A  Ficklin  ;  that  on  or  about  the 
8th  of  September  1817,  the  partnership  was  dissolved  by  mutual  consent  ; 
and  the  stock  of  merchandise  then  on  hand,  the  said  Ficklin  agreed  to  take 
18 
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to  his  own  account,  and  to  pay  for  one-half  of  the  same  to  the  petitioner,  at 
the  original  cost,  with  the  addition  of  6ye  per  centum  ;  to  conclude  which 
agreement,  the  said  Ficklin  thereupon  executed  the  note  of  which  the  fol- 
lowing is  a  copy  : 

$4866.93f  St.  Francisville,  Sept.  20,  181V. 

On  the  1st  day  of  March  1819,  we,  or  either  of  us,  promise  to  pay, 
jointly  or  separately,  unto  McMicken  &  Ficklin,  or  order,  four  thousand 
eight  hundred  and  sixty  six  dollars,  ninety-three  and  one  half  cents,  being 
for  valne  received,  with  ten  per  cent,  interest,  after  due,  until  paid. 

Jamss  H.  Ficklin, 
Jbd.  Smith, 
Amos  Wbbb. 

The  petitioner  then  averred,  that  the  note  was  made  payable  to  Mc- 
Micken &  Ficklin  ;  that  it  was,  in  fact,  and  intended  so  to  be,  for  his  (peti- 
tioner's) portion  of  said  partnership  property,  the  same  having  been  made, 
after  said  iirm  had  been  dissolved  ;  the  joint  name  being  used  merely  for 
the  petitioner's  sole  benefit,  the  said  Ficklin  being  in  no  wise  a  party  thereto, 
except  as  one  of  the  obligors.  The  petitioner  further  averred,  that  said 
Mary  Ann  Smith,  and  her  two  said  minor  children  (Catharine  and  Sarah) 
owned  and  possessed  *all  the  property  and  estate  of  said  Jedediah  ^^ 
Smith  ;  the  said  Catharine,  in  right  of  her  community,  and  the  said  *- 
children  as  heirs,  and  by  reason  of  which  they  had  become  obligated,  in 
solidOy  to  pay  to  the  petitioner  the  amount  of  the  note  aforesaid.  A  cita- 
tion was  prayed  for,  in  the  usual  form. 

Service  was  legally  made,  and  on  the  11th  of  February  1835,  Webb,  one 
of  the  defendants,  appeared  by  his  attorney,  and  filed  three  pleas  to  the  juris- 
diction of  the  court.  The  other  defendants,  Mary  Ann  Smith  and  her  chil- 
dren (Catharine  and  Sarah),  appeared  on  the  same  day,  by  attorney,  and 
filed  two  pleas  to  the  jurisdiction.  The  pleas  by  all  the  defendants,  with 
the  exception  of  the  first,  were  the  same,  and  they  presented  the  same  ques- 
tions for  consideration. 

The  first  plea  by  Webb  was,  "  That  while  he  admits  he  is  a  citizen  of 
the  state  of  Louisiana,  and  that  he  was  in  New  Orleans,  when  the  citation 
was  served,  he  avers  that  he  resides  in  the  parish  of  St.  Landry,  in  the 
western  district  of  said  Louisiana  ;  wherefore,  he  prays  judgment,  and 
whether  the  court  will  take  further  cognisance  of  the  cause,  as  regards  him, 
or  that  the  suit  may  be  transferred  to  said  western  district  of  Louisiana,  at 
the  cost  of  the  petitioner."  The  second  plea,  which  was  common  to  all  the 
defendants,  averred  that  as  the  note  stated  in  the  petition  was  made  pay- 
able to  McMicken  <fe  Ficklin — that,  as  the  petitioner  could  only  bring  suit 
thereon  by  virtue  of  some  assignment  thereof,  and  protesting  that  there  was 
no  such  assignment,  it  did  not  appear,  by  averment  in  the  petition,  that 
said  McMicken  &  Ficklin,  comprising  the  payees  of  said  note,  could  have 
prosecuted  their  suit  against  the  makers  thereof  in  this  court.  To  these 
statements  was  added  the  general  prayer,  that  the  court  will  not  take 
jurisdiction.  The  third  plea  averred,  that  it  did  not  appear  by  the  petition, 
that  the  pavees,  at  the  time  said  note  was  made,  could  have  prosecuted,  or  that 
the  makers  could  have  been  prosecuted,  in  the  district  court.   Several  other 
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pleas  appeared  in  the  record,  but  they  presented  matters  in  bar,  and  as  they 
were  not  considered  by  the  court  below,  they  are  not  stated. 

In  December  1836,  the  cause  came  on  for  hearing,  and  the  judgment  of 
the  court  is  thus  recorded  :  "  The  court  having  maturely  considered  the 
plea  to  the  jurisdiction  made  in  this  case,  now  order  that  the  same  be  sus- 
«9fll     ^^i*^^^'  ^^^  ^^^^  ^^^  plaintiff's  petition  be  dismissed  at  his  costs/' 

J     *The  plaintiff  prosecuted  a  writ  of  error  to  this  court. 

The  case  was  argued  at  the  bar,  by  Storer^  for  the  plaintiff  in  error  ; 
and  JEhistis^  of  counsel  lor  the  defendants,  submitted  a  printed  argument  to 
the  coart. 

Storer  stated,  that  the  plaintiff  insisted,  that  the  judgment  of  the  circuit 
court  of  Louisiana  should  be  reversed.  As  the  opinion  of  the  court  is  not 
clear  in  designating  the  particular  plea  which  was  sustained,  it  is  necessary 
to  examine  them  all.  None  of  them  will  furnish  a  legal  ground  for  the 
judgment  of  the  court  below.  As  to  the  residence  of  the  defendant,  Webb, 
in  the  western  district,  at  the  time  he  was  served  with  process  by  the 
marshal  of  the  eastern  district,  it  is  not  apprehended,  that  the  fact  can 
change  the  relation  of  the  debtor,  or  take  away  the  jurisdiction  of  the  court. 
The  state  of  Louisiana  is  divided  into  two  districts  by  the  law  of  1823. 
(3  U.  S.  Stat.  774.)  *^  For  the  more  convenient  transaction  of  business,"  as 
is  stated  in  the  first  8eciion  ;  there  is  no  limitation  of  jurisdiction;  there  is 
but  one  judge  to  preside  over  both  districts,  and  the  same  practice  obtains 
in  each.  The  limitation  in  the  judiciary  act  of  1789,  ch.  20,  §  il,  it  is 
believed,  is  clear  on  this  question.  '<  If  the  defendant  is  an  inhabitant  of, 
or  is  found  in  the  district,  at  the  time  process  is  served,  the  action  is  sus- 
tainable." 

As  to  the  second  plea  which  is  set  up  by  all  the  defendants,  the  plaintiff 
in  error  insists,  that,  by  the  law  of  1824  (4  U.,S.  02),  regulating  the  mode 
of  practice  "  in  the  courts  of  the  United  States  for  the  district  of  Louisiana," 
it  is  enacted,  that  the  mode  of  proceeding  in  civil  causes  therein^  shall  be 
conformable  to  the  laws  directing  the  mode  of  practice  in  the  district  courts 
of  that  state.  The  mode  of  procedure  by  petition  is  adopted  from  the  state 
practice,  and  is,  in  fact,  a  suit  in  chancery  ;  a  procedure  derived  from  the 
civil  law,  and  intended  to  avoid  the  technicalities  of  the  ordinary  pleadings 
in  courts  of  common  law.  It  is  immaterial,  then,  as  to  the  objection  of  an 
assignment  to  transfer  title,  when,  in  equity,  a  parol  transfer,  for  good  con- 
sideration, is  equally  as  valid  as  a  written  assignment.  Besides,  a  chancellor 
^i^Q"!     will  reform  a  contract,  to  suit  the  intentions  of  the  parties.    *The  plea 

^  of  the  defendants  admits  all  the  allegations  in  the  petition,  and  they, 
it  18  insisted,  make  out  a  clear  case  of  mistake. 

If  Ficklin  had  no  interest,  he  need  not  have  been  made  a  party.  If  he 
had,  there  was  a  necessity  that  the  court  shall  have  required  that  he  should 
be  joined  in  the  suit,  before  the  final  decree  was  rendered  ;  when  joined, 
it  would  then  be  the  proper  time  to  ascertain  whether  he  was  subject  to  the 
jurisdiction  or  not.  In  no  view  of  the  case,  was  there  a  necessity  that 
Ficklin  should  be  made  plaintiff,  provided  the  statements  in  the  petition  are 
true  ;  and  as  such  they  must  now  be  regarded.  As  Ficklin  was  not  inter- 
ested, nor  could  be  made  plaintiff  on  any  just  principle,  il  is  immaterial, 
where  his  residence  was,  or  is.  McMicken,  the  petitioner,  now  resides  in 
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Ohio ;  and  it  was  never  doubted,  but  the  original  parties  to  a  contract 
might  avail  themselves  of  any  federal  tribunal  where  their  residence  gave 
jurisdiction.  That  jurisdiction  does  not  depend  upon  the  contract,  but  upon 
the  legal  character  of  the  parties.  It  is  admitted,  that  when  a  note  is 
assigned,  the  assignors  must  have  had  the  ability  to  sue  in  the  United 
States  court,  at  the  time  of  the  transfer ;  and  this  decision  was  made  to 
prevent  the  transfer  of  notes  in  /raiidem  legU ;  to  deny  to  the  resident 
creditor,  when  he  could  not  in  his  own  name  sue  in  the  circuit  court,  to  use 
the  name  of  another.     Here,  the  plaintiff  labors  under  no  such  disability. 

The  third  plea  is  similar  to  the  second,  and  is  answered  by  the  same 
argument  which  has  been  opposed  to  it.  It  is  broader,  however,  in  one 
respect,  as  it  includes  the  $tverment,  that  the  defendants,  the  makers  of  the 
note,  could  not  have  been  sued  in  the  United  States  court,  when  the  note 
was  made,  or  when  it  was  assigned.  As  to  part  of  this  matter,  the  objection 
is  destroyed  by  the  fact,  that  the  place  where  the  contract  is  made  does  not 
fix  jurisdiction  ;  and  as  to  the  other,  the  force  of  the  plea  is  not  perceived. 
If  the  note  in  its  origin  acquired  no  locality,  certainly,  a  subsequent  transfer 
could  not  give  it  an  exclusive  situs;  besides,  as  it  is  contended,  no  assign- 
ment is  set  up,  for  none  was  necessary. 

JEustis^  for  the  defendant,  submitted  the  following  points  :  1.  The 
plaintiff  does  not  make  such  allegations  as  to  give  the  United  States  courts 
jurisdiction  of  the  case ;  and  this  is  pointed  out  by  the  exception  of  the 
defendants  in  plea  to  the  jurisdiction.  *2.  In  a  suit  against  the  ^^ 
makers  of  a  promissory  note,  on  the  law  side  of  the  United  States  ■- 
court,  under  the  act  of  1789,  §  11,  all  the  parties  must  join  and  allege  the 
facts  necessary  to  give  jurisdiction.  3.  In  all  obligations,  not  under  seal, 
in  a  suit  between  original  parties,  when  the  plaintiff,  in  his  own  declaration 
or  petition,  shows  all  the  defendants  to  be  naked  sureties,  there  are  no 
equities  against  them,  either  for  jurisdiction,  form  of  action,  or  on  the 
merits. 

This  is  a  suit  on  a  promissory  note,  in  the  following  words  : — 

$4866.93^.  St.  Francisville,  Sept.  2,  1817. 

On  the  first  day  of  March  1819,  we,  or  either  of  us,  promise  to  pay, 
jointly  or  separately,  unto  McMicken  <fe  Ficklin,  or  order,  four  thousand, 
eight  hundred  and  sixty -six  dollars,  ninety-three  and  one  half  cents,  being 
for  value  received,  with  ten  per  cent,  interest,  after  due,  until  paid. 

Jamj£s  H.  Ficklin, 
Jed.  Smffu, 
Amos  Webb. 

It  is  a  promissory  note,  payable  to  order,  and  therefore,  completely 
within  the  act  of  September  24th,  1789,  §  11,  which  is  as  follows:  "Nor 
shall  any  district  or  circuit  court  have  cognisance  of  any  suit  to  recover  the 
contents  of  any  promissory  note,  or  other  chose  in  actioUy  in  favor  of  any 
assignee,  unless  a  suit  might  have  been  prosecuted  in  such  court,  to  recover 
tbe  said  contents,  if  no  assignment  had  been  made  ;  except  in  cases  of 
foreign  bills  of  exchange."     (1  U.  S.  Stat.  79.)     Sergeant's  Const.  Law  116. 

It  is  to  be  observed,  that  the  suit  on  this  promissory  note  is  brought 
by  MoMicken  alone,  although  the  note  is  payable  to  McMicken  A  Fioklin. 
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No  indorsement  or  assignment  is  alleged  to  have  been  made  by  McMicken 
&  Ficklin,  but  the  following  allegation  is  made  :  "  Your  petitioner  further 
shows,  that  said  obligation  was  erroneously  made  payable  to  McMicken  A 
Ficklin,  though,  in  truth  and  in  fact,  said  note  was  dated  and  executed 
subsequently  to  the  said  dissolution  of  said  firm,  and  was  made  towards  and 
in  behalf,  and  for  the  sole  and  individual  benefit  of,  your  petitioner ;  the 
joint  name  of  the  then  late  firm  being  used  and  intended  for  your  petitioner's 
sole  benefit,  and  Ficklin  being  in  no  wise  a  party,  or  interested  therein, 
except  as  one  of  the  obligors." 

*If  anything  can  be  gathered  from  this  singular  allegation,  it  is, 

1  that  a  note  intended  to  be  drawn  in  favor  of  Charles  McMicken,  and 
who  alone  was  entitled  to  receive  the  contents,  was,  by  mistake  and  error, 
drawn  in  favor  of  McMicken  So  Ficklin,  who,  according  to  previous  allega- 
tions of  the  petition,  had  been  in  partnership  together.  This  allegation,  if 
it  amounts  to  anything,  amounts  to  an  allegation  that  McMicken  is  the 
equitable  assignee  of  the  note.  The  claim  of  the  plaintiff,  according  to 
the  color  and  tenor  of  his  own  petition,  if,  on  his  own  showing,  it  can  be 
maintained  at  all,  either  as  to  the  jurisdiction,  or  the  merits,  ought  to  have 
been  prosecuted  on  the  equity  side  of  the  court ;  and  it  is  obvious,  that  the 
attorney  for  the  plaintiff  was  at  a  loss  how  to  state  his  case.  He  alleges 
error,  without  showing  why  it  was  an  error.  The  consideration  of  the  note 
moved  from  McMicken  &  Ficklin  to  Ficklin,  it  being  alleged  that  Ficklin, 
one  of  the  partners,  purchased  the  goods  of  McMicken  A  Ficklin — unless, 
therefore,  the  goods  all  belong  to  McMicken,  or  unless  the  note  was  given 
for  McMicken's  one-half  of  the  goods,  neither  of  which  allegations  are  made, 
the  note  was  properly  drawn  in  favor  of  McMicken  A  Ficklin. 

Legally  speaking,  the  plaintiff's  case  cannot  have  the  benefit  of  the  sup- 
position, that  he  is  an  equitable  assignee,  for  his  suit  is  brought  on  the  law 
side  of  the  court.  There  is  nothing  in  the  shape,  form,  address,  prayer  or 
proceedings,  which  give  it  the  character  of  a  bill  in  equity  ;  and  from  the 
decision  against  him,  the  plaintiff  has  taken  a  writ  of  error,  not  an  appeal ; 
although  in  relation  to  the  distinctions  of  law  and  equity,  proceedings  in  the 
courts  of  Louisiana  are  of  an  anomalous  character,  and  are  mixed  up 
together,  without  any  line  of  distinction,  a  party  who  goes  into  the  United 
States  court,  in  that  state,  must  clearly  announce  his  intention,  when  he 
seeks  to  avail  himself  of  the  equity  powers  of  the  court,  in  contradistinction 
to  its  legal  jurisdiction. 

The  case  was  decided  by  the  district  judge,  on  the  mere  question  of 
jurisdiction,  on  the  third  plea  or  exception  to  the  jurisdiction,  as  contained 
in  the  printed  record.  This  plea  proceeds  on  the  principle,  that  when  a 
suit  is  brought  in  the  United  States  courts,  on  a  promissory  note,  payable  to 
order,  against  the  makers,  it  must  be  brought  either — 1st.  By  the  payees, 
and  then  there  must  be  the  usual  allegations  of  citizenship  to  give  jurisdic- 
tion ;  or — 2d.  By  an  assignee  or  indorsee  of  the  payee,  and  in  this  case, 
^     ,     ^besides  the  usual  allegations  of  citizenship,  there  must  be  an  allega- 

^  tion  that  the  payee,  at  the  time  of  assignment,  could  have  prosecuted 
the  suit  in  the  United  States  courts,  if  no  assignment  had  been  made.  dd. 
That  the  suit  in  the  present  case  is  not  brought  by  the  payees,  and  does  not 
contain  the  allegations  necessary  to  give  jurisdiction. 

The  second  rule  or  principle  is  laid  down  in  Sergeant  117,  in  these 
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words  :  '^  And  if  the  plaintiff  claim  as  assignee,  it  must  appear  by  the  record 
that  the  person  under  whom  he  claims  by  assignment,  might  have  prose- 
cuted his  snit  in  the  circuit  court ;  otherwise,  the  court  has  no  jurisdiction." 
Sergeant  cites  Thtrner  v.  The  Bank,  4  Dall.  8  ;  Montalet  v.  Murray,  4 
Cranch  46.  The  necessity  of  the  allegation  that  the  payees  were  non-citizens, 
or  could  have  brought  the  suit  at  the  time  of  the  assignment,  is  recognised 
in  Kirkman  v.  HamiUoriy  6  Pet.  20  ;  the  principle  is  directly  deduced  from 
the  doctrine  of  the  limited  jurisdiction  of  the  United  States  courts  :  ^^The 
decisions  of  this  court  require  that  the  averment  of  jurisdiction  shall  be 
positive,  that  the  declaration  shall  state  expressly  the  fact  on  which  the  jur- 
'  isdiction  depends.  It  is  not  sufficient,  that  jurisdiction  may  be  inferred  argu- 
mentatively  from  its  averments.  Broimi  v.  .Keene,  8  Pet.  112.  The  right 
to  the  jurisdiction  must  rest  on  clear,  plain  and  simple  averments,  on  which 
a  single  and  simple  issue  can  be  joined.  If  it  be  allowed  to  rest  on  error  in 
the  form  of  taking  the  note,  it  would  require  a  chancery  suit,  and  a  full 
investigation  of  the  merits  of  the  case,  before  it  could  be  settled,  whether, 
the  court  had  or  had  not  jurisdiction.  This  court  has  decided,  that  the 
question  of  jurisdiction,  when  contested,  must  be  settled  by  a  preliminary 
trial,  and  before  going  into  the  merits  of  the  case. 

In  this  petition,  there  is  no  substantive  allegation  of  an  assignment  of 
the  note  sued  upon,  or  if  the  matters  alleged  amount  to  such  an  allegation, 
there  is  no  allegation,  when  the  assignment  was  made,  or  that  at  the  time 
the  assignment  was  made,  the  payees  could  have  brought  suit  on  this  note  in 
the  United  States  court.  McMicken  is  not  the  payee  of  the  note — he  brings 
the  suit  for  his  own  exclusive  benefit ;  the  payees  are  McMicken  ft  Ficklin 
— if,  therefore,  McMicken  individually  can  bring  suit  on  the  note  for  his 
own  benefit,  it  must  be  in  virtue  of  some  legal  or  equitable  assignment  from 
the  payees.  None  such  is  alleged,  and  if  the  matter  alleged  be  considered 
as  amounting  to  an  allegation  that,  in  equity,  McMicken  is  entitled  to  an 
*as8ignment  of  this  note  from  McMicken  &  Ficklin  ;  and  that  is  the  ^^ 
most  favorable  aspect  of  the  case  ;  still  there  is  no  allegation,  that  L 
at  the  time  that  assignment  ought  to  have  taken  place,  McMicken  &  Fick- 
lin could  have  prosecuted  this  suit  in  the  United  States  courts.  Equitable 
as  well  as  legal  assignments  are  included  in  the  act  Serg.  116,  cites  Sere 
V.  Pitot,  6  Cranch  332. 

The  court  will  disregard  the  vain  attempt  to  combine  an  action  at  law 
on  a  promissory  note,  with  a  suit  in  equity  to  reform  a  written  contract  for 
alleged  error.  When  practitioners  come  into  the  United  States  courts  in 
Ix>uisiana,  they  are  bound  to  recognise  the  clear  and  manifest  distinctions 
between  legal  and  equitable  rights  and  remedies.  The  court  can  only  con- 
sider this  suit  to  be  what  in  its  form,  <fec.,  it  purports  to  be,  viz.,  an  action 
at  law  on  a  promissory  note,  payable  to  order,  against  the  makers,  brought 
by  a  plaintiff  claiming  in  other  rights  and  interests  than  as  payee  of  the 
note. 

It  is  believed,  that  if  this  case  had  been  put  in  the  form  of  a  suit  by 
McMicken  &  Ficklin  as  plaintiffs,  for  the  use  of  Charles  McMicken,  a  form 
used  in  some  of  the  states,  this  form  of  action  would  have  been  considered 
as  substantially  an  allegation  of  an  assignment  by  McMicken  &  Ficklin  to 
Charles  McMicken  ;  and  the  suit  could  not  be  maintained,  without  the 
required  averments.     Or,  if  McMicken  &  Ficklin  were  alleged  to  be  trustees 
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for  Charles  McMicken,  it  must  have  heen  alleged,  that  both  of  them  were 
citizens  of  other  states  than  Louisiana.  It  may  be  asserted,  without  fear  of 
contradiction,  as  a  judicial  question,  that  there  are  no  such  distinct  and 
substantive  averments  of  facts  necessary  to  give  jurisdiction  upon  which 
any  issue  can  be  joined.  The  court  will  perceive  the  difficulty  the  attorney 
of  the  defendant  was  under,  in  drawing  a  plea  to  the  jurisdiction.  The 
petition  is  an  hermaphrodite,  neither  properly  a  proceeding  at  law  nor  in 
equity ;  and  cannot  scientifically  be  encountered  by  any  known  shape  or 
form  of  defence.  It  is  substantially  met  by  the  objection,  that  it  does  not 
contain  averments  and  allegations  of  facts  to  give  jurisdiction  to  the  United 
States  court  in  a  suit  on  a  promissory  note. 

It  is  respectfully  urged,  that  the  course  of  reasoning  and  construction  of 
the  law  on  subjects  connected  with  the  jurisdiction  of  the  court,  has  hereto- 
^  ^     fore  been  rigorous,  and  that  this  course  ought  not  to  be  relaxed.    *If 

^  suggestions  like  the  one  in  the  present  case  are  admitted  as  the  basis 
of  jurisdiction,  and  the  maxim,  est  bani  Judicis  ampliare  jurisdictionem^  be 
acted  upon,  there  is  danger  that  fictions  similar  to  the  ac  etiam  and  quo 
fnifm$  clauses,  which  gave  universal  jurisdiction  to  the  king'u  bench  and 
exchequer  courts,  will  be  resorted  to ;  and  the  United  States  courts  will 
cover  the  whole  field  of  litigation,  without  any  real  limits  to  their  jurisdic- 
tion and  that  the  whole  distinction  of  federal  and  state  governments  and 
jurisdiction  will  disappear  ;  a  result  which  is  not  considered  desirable. 

It  is  to  be  observed,  that  this  subject  and  case  are  governed  by  a  special 
and  positive  act  of  congress,  from  which  the  inferences  of  the  allegations 
necessary  to  give  jurisdiction  are  clear  and  precise  ;  and  the  court  will  not 
be  disposed  to  get  round  them,  for  the  benefit  of  this  very  singular  case.  It 
is  called  singular,  and  so  it  appears  on  the  statement  of  the  plaintiff  himself. 
According  to  that  statement  (by  protestation,  as  to  its  being  the  whole 
truth),  Charles  McMicken  and  James  H.  Ficklin  were  in  partnership  as  mer- 
chants— they  dissolved,  and  Ficklin  takes  the  goods  at  a  stipulated  price — 
for  the  price  Ficklin  gives  the  promissory  note,  the  subject  of  the  suit,  with 
Smith  and  Webb  as  sureties,  obligors  in  solido — that  promissory  note  is 
made  in  favor  of  McMicken  &  Ficklin  ;  and  McMicken  now  says,  that  this 
was  done  in  error,  and  that  the  note  ought  to  have  been  drawn  in  his  favor 
individually.  He  does  not  attempt  to  show  why  it  was  an  error — on  the 
contrary,  if,  as  is  alleged,  the  goods  belonged  to  McMicken  &  Ficklin,  the 
representative  or  price  was  properly  made  payable  to  the  partnership  ;  for 
each  partner  owned  one-half  of  the  goods,  and  was  entitled  to  one-half  of 
the  price. 

Had  it  been  alleged,  that  this  note  was  given  for  the  one-half  of  the 
goods  which  belonged  to  McMicken,  and  was,  by  error,  made  payable  to 
McMicken  A  Ficklin,  instead  of  McMicken,  a  reason  could  have  been  given, 
why  it  was  an  error  to  make  it  payable  as  it  was  drawn — there  would  have 
been  a  primd  facie  case  of  equity,  to  entitle  McMicken  to  the  jurisdiction 
of  the  equity  side  of  the  court — ^though  it  is  denied,  that  even  with  such 
allegations,  the  right  to  the  jurisdiction  should  be  maintained,  for  it  involves 
too  complicated  a  preliminary  investigation — and  as  to  Webb  and  Smith, 
naked  sureties,  there  are  no  equities.  But  no  such  allegation  is  made.  The 
*86l     ^^^^S^^^^i^s  &^  ^-  show  that  the  goods  belonged  to  the  partnership, 

-■  and,  of  course,  the  note  for  *their  price  did  also  belong  to  the  part- 
24 


1887]  OF  THE  UNITED  STATES.  35 

McMjoken  ▼.  Webb. 

nersfaip.  This  transaction,  it  is  alleged,  took  place  on  the  dissolution,  and 
aa  a  part  of  the  dissolution  ;  and  it  is  strange  to  allege  error,  without  show- 
ing in  what  respect,  and  for  what  reaoon,  it  was  an  error. 

Smith  and  Webb  are  mere  sureties,  as  is  shown  by  the  following  con- 
siderations. 1st.  This  contract  is  a  promissory  note,  a  simple  contract,  and 
not  a  sealed  one.  2d.  The  suit  is  between  original  parties  to  the  note. 
Therefore,  the  considerations  of  the  note  may  be  inquired  into.  Again,  the 
plaintiff  himself  alleges,  that  the  consideration  of  the  note  was  the  sale  of 
goods  by  McMicken  &  Ficklin  to  James  H.  Ficklin.  This  affirmative  is 
pregnant  with  another  affirmative  ;  for  it  follows  as  a  necessary  consequence 
from  this  allegation,  that  Ficklin  was  principal  in  the  note,  and  Smith  and 
Webb  were  mere  sureties. 

The  court  may  think  this  controversy  involved  in  a  cloud,  and  feel  dis- 
posed to  favor  a  further  development  of  it,  or  consider  the  objection  to  the 
jurisdiction  as  captious,  and  might  feel  more  at  ease  in  deciding,  if  any  sup- 
posable  explanation  of  the  transaction  were  given.  We  will  then  suppose 
McMicken  and  Ficklin  to  be  in  partnership — they  agree  to  dissolve — Ficklin 
buys  the  stock  of  goods,  of  which,  as  partner,  he  is  one-half  owner,  and  which 
is  estimated  at  $9733.87^,  viz.,  twice  the  amount  of  the  note  ;  for  McMicken^s 
one-half,  Ficklin  pays  cash.  Ficklin  is  himself  the  owner  of  the  other  half ; 
McMicken  is  the  liquidating  partner,  and  undertakes  to  collect  the  debts  due 
to,  and  pay  the  debts  due  by  the  late  firm  ;  but  McMicken  suggests,  that 
the  debts  due  to  the  firm  might  not  be  sufficient  to  pay  the  debts  due  by  the 
firm.  In  such  case,  Ficklin  would  have  to  bring  back  what  he  took  out. 
To  meet  this  possible  contingency,  Ficklin  makes  bin  note,  with  sureties,  for 
the  amount  of  his  own  one-half  of  the  goods,  in  favor  of  the  partnership, 
payable  at  an  interval  within  which  it  was  supposed  the  partnership  affairs 
would  be  liquidated  and  settled,  and  places  it  in  the  hands  of  the  liquidat- 
ing partner.  Such  a  solution  explains  the  whole  transaction,  without  sup- 
posing any  error  in  any  party ;  and  the  decease  of  Ficklin,  immediately 
afterwards,  would  explain  the  attempt  and  perseverance  of  McMicken  in 
desiring  to  extract  this  money  from  the  sureties,  without  showing  any  settle- 
ment of  the  partnership  affairs. 

*It  will  be  observed,  this  is  a  very  stale  transaction ;  not  that  p^^ 
McMicken  has  slept  on  his  supposed  rights  (for  this  is  the  tenth  suit  ^ 
brought  on  this  identical  note,  see  for  one  of  them.  Walker  v.  McMicken^ 
9  Mart.  192),  but  that  he  has  never  dared  fairly  to  bring  his  case  before  a 
court  of  justice,  and  has,  therefore,  uniformly  been  driven  out  of  court,  or 
has  discontinued,  the  moment  a  decision  was  about  to  be  made. 

The  citizens  of  Louisiana  hold  their  property,  and  enter  into  contracts, 
under  the  doctrines  and  rules  of  the  civil  law  ;  and  prefer  having  them  passed 
upon  by  their  domestic  tribunals.  If  the  plaintiff  could,  in  any  manner, 
have  made  such  allegations  as  would  have  entitled  him  to  the  jurisdiction  of 
.  the  United  States  court,  it  was  open  to  him,  after  the  exception  was  filed,  to 
have  made  such  amendments  to  his  petition,  consistent  with  the  facts  of  the 
case,  as  would  have  entitled  him  to  the  benefit  of  that  jurisdiction.  His  n9t 
having  done  so,  is  conclusive  that  he  can  make  no  better  statement  of  his 
case,  in  that  respect,  than  is  now  on  file.  That  Ficklin  is  dead,  is  a  fact  not 
alleged,  is  not  judicially  known  to  the  court ;  nor  if  it  were  alleged,  would 
it  avail,  for  there  is  no  survivorship  of  action,  even  among  commercial  part- 
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ners,  by  the  laws  of  Louisiana.  Crosier  v.  Hodge^  3  La.  358.  McMicken  can- 
not, therefore,  sue  for  this  note  as  sarviving  payee  ;  he  claims  the  contents 
in  his  individaal  and  private  capacity. 

The  conclusion  is,  that  for  the  reasons,  and  on  the  authorities  before 
cited,  the  plain tifP,  who  sues  the  defendants  as  makers  of  a  promissory  note, 
payable  to  order,  and  who  is  not  himself  the  payee  of  that  note,  and  does 
not  claim  in  that  capacity,  has  not  made  such  allegations  and  averments,  and 
in  such  form  and  manner,  as  to  show  himself  entitled  to  bring  the  suit  in  a 
court  of  the  United  States.  If  this  conclusion  is  correct,  the  judgment  of 
the  court  below  will  be  confirmed. 

Thompson,  Justice,  delivered  the  opinion  of  the  court : — This  case  comes 
before  this  court  on  a  writ  of  error  from  the  district  court  of  the  United 
States,  in  and  for  the  eastern  district  of  the  state  of  Louisiana.  The  suit  in 
the  court  below  was  commenced  by  petition,  in  which  the  cause  of  action  is 
set  out,  informally,  but  substantially,  as  follows  :  That  the  defendants  are 
^     -.     jointly  and  severally  indebted  to  the  plaintiff  *in  the  sum  of  14866.93, 

^  besides  interest  and  costs  ;  for  this,  to  wit,  that  some  time  in  the 
year  1815,  the  petitioner  and  one  James  H.  Flcklin  formed  a  copartnership 
and  did  business  in  the  parish  of  Feliciana,  in  the  state  of  Louisiana,  under 
the  name  and  firm  of  McMicken  &  Ficklin  ;  that  on  or  about  the  8th  day  of 
September  1817,  said  partnership  was  dissolved  by  mutual  consent.  That 
at  the  time  of  such  dissolution,  there  was  a  quantity  or  stock  of  goods  on 
hand,  which  Ficklin  took  and  purchased  at  cost,  with  five  per  cent,  addition, 
and  for  the  payment  of  one-half  of  said  stock  of  goods,  he  gave  to  the  peti- 
tioner a  promissory  note,  dated  the  20th  of  September  1817,  and  payable  on 
the  Ist  of  March  1819,  to  the  order  of  McMicken  &  Ficklin,  for  the  sum  of 
14866.93,  which  note  was  executed  by  said  Ficklin,  Jedediah  Smith  (by  the 
name  of  Jed.  Smith),  and  Amos  Webb,  by  which  they  promised,  jointly  and 
severally,  to  pay  the  aforesaid  sum,  according  to  the  terms  of  said  note,  a 
copy  of  which  is  annexed  to  the  petition.  The  petition  avers,  that  the  note 
was  made  and  dated  subsequent  to  the  dissolution  of  the  partnership,  and 
although  made  payable  to  McMicken  &i  Ficklin,  it  was  made  for  the  sole 
benefit  of  the  petitioner,  McMicken,  and  that  Ficklin  was  in  no  wise  interested 
therein,  except  as  one  of  the  obligors.  The  petition  then  sets  out  the  death 
of  Jedediah  Smith,  and  how  the  other  defendants  become  bound  to  pay 
the  note.  It  also  contains  an  averment  that  the  petitioner  is  a  citizen  of  the 
state  of  Ohio,  and  that  the  defendants  are  citizens  of  the  state  of  Louisiana. 

To  this  petition,  several  pleas  to  the  jurisdiction  of  the  court  are  inter- 
posed. The  defendant,  Webb,  in  one  of  his  pleas,  admits,  that  he  is  a  citizen 
of  Louisiana,  and  that  he  was  in  New  Orleans,  when  the  petition  and  citation 
were  served  upon  him  ;  but  avers,  that  he  resides  in  the  parish  of  St. 
Landry,  in  the  western  district  of  Louisiana,  and  denies  the  jurisdiction  of 
the  court,  on  this  ground.  The  second  plea  in  abatement  is  founded  on  the 
f^ct,  which  is  set  out  in  the  petition,  that  the  note  in  question  is  made 
payable  to  McMicken  &»  Ficklin,  and  the  suit  is  in  the  name  of  McMicken 
alone,  without  showing  any  assignment  by  Ficklin,  or  that  at  the  time  of 
making  said  note,  McMicken  &  Ficklin  could  have  prosecuted  a  suit  upon 
it  in  this  court.  The  third  plea  alleges  a  want  of  jurisdiction  in  the  court  ; 
because  the  petition  does  not  allege,  that  at  the  time  of  assigning  said  note, 
26 


1887]  OF  THE  UNITED  STATES.  •88 

McHicken  v.  Webb. 

the  payees  might  have  prosecuted  the  makers  in  this  court.  *l^he  other 
defendants  also  interposed  picas  to  the  jurisdiction  of  the  court,  upon  the 
grounds  substantially  as  set  forth  in  the  last  two  pleas  of  Amos  Webb. 
The  court  below  sustained  these  pleas  to  the  jurisdiction  of  the  court,  and 
dismissed  the  petition. 

This  petition,  although  informal  in  many  respects,  must  be  considered  as 
the  commencement  of  a  suit  at  law,  according  to  the  course  of  proceedings 
in  the  courts  of  the  state  of  Louisiana  ;  and  is  properly  brought  up  here  by 
writ  of  error.  The  object  of  the  petition  is  simply  to  set  forth  the  cause  of 
action,  and  praying  that  the  defendants  may  be  cited  in  court  to  answer  to 
the  demand  set  up  against  them  ;  and  all  that  is  required  in  such  petition, 
according  to  the  practice  in  Louisiana,  is,  that  it  should  contain  a  clear  and 
concise  statement  of  the  object  of  the  demand,  or  the  cause  of  action  upon 
which  it  is  founded. 

The  question  presented  by  the  first  plea  to  the  jurisdiction  of  the  court 
is,  whether  Webb,  a  citizen  of  the  state  of  Louisiana,  who  resided  in  the 
western  district  of  that  state,  could  be  sued  by  a  plaintiff,  who  was  a  citizen 
of  the  state  of  Ohio,  in  the  district  court  of  the  eastern  district  of  the  state 
of  Louisiana.  The  residence  of  Webb  being  in  the  western  district  of 
Louisiana,  could  not  affect  the  jurisdiction  of  the  court.  The  plea  admits, 
that  he  was  a  citizen  of  Louisiana,  and  the  act  of  congress  gives  jurisdiction 
where  the  suit  is  between  a  citizen  of  the  state  where  the  suit  is  brought, 
and  a  citizen  of  another  state  ;  and  the  division  of  a  state  into  two  or  more 
districts  cannot  affect  the  jurisdiction  of  the  court,  on  account  of  citizenship. 
This  plea  admits,  that  the  petition  and  citation  were  served  upon  him  in 
New  Orleans,  which  takes  the  case  out  of  the  prohibition  in  the  judiciary 
act,  that  no  civil  suit  shall  be  brought  in  the  courts  of  the  United  States, 
against  an  inhabitant  of  the  United  States,  by  any  original  process,  in  any 
other  district  than  that  whereof  he  is  an  inhabitant,  or  in  which  he  shall  be 
found  at  the  time  of  serving  the  writ. 

The  second  plea  to  the  jurisdiction  of  the  court  is  founded  on  the 
assumption,  that  the  plaintiff  McMicken,  is  to  be  considered  as  the  assignee 
of  McMicken  &  Ficklin  of  the  note  in  question,  and  that  the  petition  does 
not  allege,  that  they  could  have  prosecuted  a  suit  upon  it  in  the  courts  of 
the  United  States  ;  and  that  the  case,  therefore,  falls  within  the  prohibition 
in  the  judiciary  act :  That  no  district  or  *circuit  court  shall  have  cog-  r^^^ 
nisance  of  any  suit  to  recover  the  contents  of  any  promissory  note,  or  ^ 
other  chose  in  actiony  in  favor  of  an  assignee,  unless  a  suit  might  have  been 
prosecuted  in  such  court,  to  recover  the  said  contents,  if  no  assignment 
had  been  made ;  except  in  cases  of  foreign  bills  of  exchange.  (1  U.  S. 
Stat.  79.)  But  the  cause  of  action,  and  the  right  of  the  plaintiff  to  sus- 
tain it  do  not  place  him  in  the  character  of  assignee.  Ficklin  never  had  any 
interest  whatever  in  the  note,  according  to  the  allegations  in  the  petition  ; 
the  partnership  had  been  dissolved,  before  the  note  in  question  was  given. 
The  consideration  thereof  was  McMicken's  share  of  the  stock  and  goods  on 
hand,  at  the  time  of  the  dissolution  of  partnership  ;  and  the  petition  avers, 
that  although  the  note  is  given  in  the  name  of  the  late  firm  of  McMicken  & 
Ficklin,  it  was  for  the  sole  and  individual  benefit  of  the  petitioner,  and 
that  Ficklin  was  in  no  wise  a  party  or  interested  therein,  except  as  one  of 
the  obligors ;  there  was,  therefore,  no  interest  which  Ficklin  could  assign,  and 
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the  objection  U  one  pnrely  of  form  and  of  a  mere  technioal  character,  which 
ought  not  to  be  noticed,  according  to  the  coarse  of  proceedings  in  the  coarts 
of  Loaisiana.  The  facts  set  forth  in  the  petition  may  well  be  considered  as 
an  averment  that  the  note  was  given  to  the  petitioner,  McMioken,  under  the 
name  and  description  of  McMicken  &  Ficklin.  And  this  view  of  the  case 
disposes  of  the  matter  set  up  by  the  other  defendants,  in  their  pleas  to  the 
jurisdiction  of  the  court,  as  well  as  of  that  which  is  set  up  in  the  third  plea 
to  the  jurisdiction  of  the  court. 

There  are  other  pleas  to  the  merits  interposed,  de  bene  ease^  by  all  the 
defendants,  and  which  have  not,  of  course,  been  in  any  manner  considered 
or  disposed  of  by  the  court  below,  as  the  pleas  to  the  jurisdiction  of  the 
court  were  sustained,  and  the  petition  dismissed.  Nor  does  the  record  con- 
tain the  necessary  matter  to  enable  this  court  to  dispose  of  the  case  upon  its 
merits  ;  some  of  these,  turning  upon  questions  of  fact,  the  evidence  to  sus- 
tain which  not  all  appearing  upon  the  record  ;  and  the  cause  must,  there- 
fore, necessarily  go  back  for  further  proceedings  on  those  pleas.  The  judg- 
ment of  the  court  below  is  accordingly  reversed,  and  the  cause  sent  back  for 
further  proceedings. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
^     -     district  court  of  the  United  States  for  the  eastern  district  of  *Louisi- 

^  ana,  and  was  argued  by  counsel :  On  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that  the  judgment  of  the  said  dis- 
trict court  in  this  cause  be  and  the  same  is  hereby  reversed,  and  that  this 
cause  be  and  the  same  is  hereby  remaDded  to  the  said  district  court,  for 
the  further  proceedings  to  be  had  therein,  acrording  to  law  and  justice,  and 
in  conformity  to  the  opinion  of  this  court.' 


*41]    ^Lbsssb  of  Jambs  H.  Ewmo,  Plaintiff  in  error,  v.  Jacob  Bubnxt. 

Province  of  the  jury. — Adverse  possession. — Construction. — Punctua- 
tion. 

It  is  the  exclasive  province  of  the  jury  to  decide  what  facts  are  proved  by  competent  evidence ; 
it  18  their  province  to  judge  of  the  weight  of  testimony,  us  tending,  in  a  greater  or  less  degree, 
to  prove  the  facts  relied  upon. 

An  elder  legal  title  to  a  lot  of  ground  gives  a  right  of  possession,  as  well  as  the  legal  seisin  and 
possession  thereof,  co-extensive  with  the  right ;  which  continues,  until  there  is  an  ouster  by 
actual  adverse  possession,  or  the  right  of  possession  becomes  in  some  other  way  barred. 

An  entry  by  one  on  the  land  of  another,  is  or  is  not  an  ouster  of  the  legal  possession  arising  from 
the  title,  according  to  the  intention  with  which  is  done ;  if  made  under  claim  or  color  of  right, 
it  is  an  ouster ;  otherwise,  it  is  a  mere  trespass.  In  legal  language,  the  intention  guides  the 
entry,  and  fixes  its  character.  . 

It  is  well  settled,  that  to  constitute  an  adverse  possession,  there  need  not  be  a  fence,  a  bnilding  or 
other  improvement  made ;  it  suffices  for  this  purpose,  that  visible  notorious  acts  are  exercised 
over  the  premises  in  controversy,  for  twenty-one  years,  after  an  entry  under  a  claim  and  color 
of  title. 

Where  acts  of  ownership  have  been  done  upon  land,  which,  from  their  nature,  indicate  a  noto- 
rious claim  of  property  in  it,  and  are  continued  for  twenty-one  years,  with  the  knowledge  of  an 
adverse  claimant,  without  interruption  or  an  adverse  entry  by  him  for  twenty-one  years  ;  such 
•ols  are  evidence  of  an  ouster  of  the  former  owner,  and  of  an  actual  adverse  possession  against 

*  For  a  decision  of  this  case,  upon  the  merits,  see  6  How.  MS. 
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him ;  if  (he  jurj  think  that  the  property  was  not  susceptible  of  a  more  strict  and  definite  poe- 
Mflsion  than  had  been  so  taken  and  held.  Neither  actual  occupation,  nor  cultivation,  are  neoefik 
sary  to  constitute  actual  possession,  when  the  property  is  so  situated  as  not  to  admit  of  any 
permanent  useful  improvement;  and  the  continued  claim  of  the  party  has  been  evidenced  by 
public  acts  of  ownership,  such  as  he  would  exercise  over  property  which  he  claimed  in  his  own 
right,  and  could  not  exercise  over  property  which  he  did  not  claim.* 

Pimctaation  is  a  most  fallible  standard  by  which  to  interpret  a  writing  ;  it  may  be  resorted  to, 
when  all  other  means  fail ;  but  the  court  will  first  take  the  instrument  by  its  four  comers,  in 
order  to  ascertain  its  true  meaning ;  if  that  be  apparent,  on  judicially  inspecting  it,  the  punc- 
tuation will  not  be  suffered  to  change  it. 

An  adverse  possession  for  twenty-one  years,  under  chum  or  color  of  title,  merely  void,  is  a  bar  to 
recovery  under  an  elder  title  by  deed  ;  although  the  adverse  holder  may  have  had  notice  of  the 
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Bbbob  to  the  Circait  Court  of  Ohio.  The  plaintiff  in  error  instituted  an 
action  of  ejectment  in  the  circuit  court  of  Ohio,  at  December  term  1834, 
against  the  defendant,  to  recover  a  lot  of  ground  in  the  city  of  Cincinnati. 
Both  the  plaintiff  and  the  defendant  claimed  title  under  deeds  from  John 
Cleves  *Syrame8,  the  original  grantee  of  the  United  States,  for  all  the  ^^ 
land  on  which  the  city  of  Cincinnati  is  erected.  The  deed  from  i- 
Symmes,  under  which  the  plaintiff  asserted  his  title,  was  executed  June  11th, 
1798,  to  Samuel  Forman  ;  the  deed  from  Symmes  to  the  defendant,  for  the 
same  lot,  was  dated  May  21st,  1803.  An  adverse  possession  for  twenty-one 
years  and  upwards,  was  relied  on,  as  constituting  a  sufficient  legal  title, 
under  the  statute  of  limitations  of  Ohio.  1'he  case,  and  the  evidence,  are 
fully  stated  in  the  opinion  of  the  court. 

The  cause  was  tried  at  July  term  1835,  and  a  verdict,  under  the  instruc- 
tions of  the  court,  was  found  for  the  defendant,  on  which  a  judgment  was 
rendered.     The  plaintiff  tendered  a  bill  of  exceptions. 

The  charge  of  the  court  was  as  follows  : — The  plaintiff  having  showu  a 
deed  for  the  premises  in  controversy,  older  in  date  than  that  which  was 
given  in  evidence  by  the  defendant,  on  the  prayer  of  the  defendant,  the 
court  instructed  the  jury,  that  his  actual  possession  of  the  lot,  to  protect  his 
title,  under  the  statute  of  limitations,  must  have  been  twenty-one  years  before 
the  commencement  of  this  suit.  That  suing  for  trespass  on  the  lot,  paying 
the  taxes,  and  speaking  publicly  of  his  claim,  were  not  sufficient  to  constitute 
an  adverse  possession.  That  any  possession  short  of  an  exclusive  appro- 
priation of  the  property,  by  an  actual  occupancy  of  it,  so  as  to  give  notice 
to  the  public  and  all  concerned,  that  he  not  only  claimed  the  lot,  but  enjoyed 
the  profits  arising  out  of  it,  was  such  an  adverse  possession  as  the  statute 
requires.  That  to  constitute  an  adverse  possession,  it  is  not  essential,  that 
the  property  should  be  inclosed  by  a  fence,  or  have  a  dwelling-house  upon 
it.  If  it  were  so  situated  as  to  admit  of  cultivation  as  a  garden,  or  for  any 
other  purpose,  without  an  inclosure,  and  it  was  so  cultivated  by  the  defend- 
ant, during  the  above  period,  it  would  be  sufficient ;  or  if  the  lot  contained 
a  coal-mine,  or  marble  or  stone  quarry,  and  it  was  worked  the  above  period, 
by  the  defendant,  he  having  entered  under  a  deed  for  the  whole  lot,  such 
an  occupancy  would  be  an  adverse  possession,  though  the  lot  had  no  dwell- 
ing-house upon  it,  and  was  not  inclosed  by  a  fence.     And  also,  if  the  h>% 

>  Harrii  t.  McQovem,  99  U.  S.  167  ;  Stephens  v,  Leaoh,  19  Penn.  St.  262. 
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contained  a  valuable  sand  bank  which  was  exclusively  possessed  and  used 
by  the  defendant  for  his  own  benefit,  by  using  the  sand  himself  and  selling 
it  to  others,  and  his  occupancy  of  the  lot  in  this  manner  was  notorious  to 
the  public  and  all  concerned  ;  and  if  the  defendant  paid  the  taxes  for  the 
^  .  same,  ejected  and  prosecuted  trespasses  on  the  lot,  it  being  ^situated 
J  adjoining  to  the  lots  on  which  the  defendant  actually  resided,  except 
the  intervention  of  a  street  which  had  not  been  graduated  and  opened  so  as 
to  be  used  by  she  public  ;  and  said  lot  preserved  the  view  of  the  defendant 
from  his  residence  unobstructed,  and  such  possession  was  continued  the  time 
required  by  the  statute,  it  would  constitute  an  adverse  possession  for  the 
whole  lot,  the  defendant  having  entered  under  a  deed  as  aforesaid.  The 
court  also  said  to  the  jury,  the  law  had  been  settled  in  Kentucky,  that  if  a 
person  residing  on  a  tract  of  land  should  purchase,  by  deed,  another  tract 
adjoining  to  it,  his  possession  would  be  extended  over  the  tract  thus  pur- 
chased ;  and  that  this  seemed  to  be  reasonable,  and  was  sustained  by  the 
doctrine  of  possession  as  generally  recognised.  That  had  the  lot  in  con- 
troversy adjoined  the  premises  on  which  the  defendant  resided,  the  case 
would  come  within  the  rule  ;  but  that  a  street  intervened  between  the  resi- 
dence of  the  defendant  and  the  lot  in  controversy,  which  would  prevent  an 
application  of  the  rule. 

Storer,  for  the  plaintiff  in  error,  contended,  that  the  circuit  court  had 
erred,  in  charging  the  jury  that  the  evidence  adduced  by  the  defendant 
established  an  adverse  possession  of  the  lot  of  ground  in  controversy,  for 
twenty -one  years.  2.  That  a  part  of  the  charge  was  erroneous,  in  having 
laid  down  law  as  applicable  to  a  suppositional  and  different  case,  and  in  so 
stating  it  as  that  it  was  applied,  by  the  jury,  to  the  case  on  trial. 

The  substance  of  all  the  testimony  is  this :  The  defendant,  Jacob  Burnet, 
claimed  to  be  the  owner  of  the  lot,  under  a  deed  dated  in  1804.  He  has 
occasionally  driven  persons  away  from  the  lot,  and  prevented  sand-diggers 
from  carrying  off  sand.  In  1820,  he  leased  the  privilege  of  digging  sand. 
No  fence  was  ever  built  around  the  lot,  but,  on  the  contrary,  the  lot  was 
laid  open  as  a  common,  and  was  passed  over  daily  by  the  witnesses.  Mr. 
Burnet  has  his  residence  ou  the  opposite  side  of  the  street,  and  his  own  lot, 
opposite  to  this,  on  which  was  his  dwelling,  was  fenced  in.  He  has  paid 
taxes  on  the  lot  since  1810,  and  has  once  or  twice  brought  suit  against  per- 
sons for  trespassing  on  the  lot ;  and  has  always  claimed  it  as  his  own.  If 
these  facts  constitute  an  adverse  possession,  then  the  judgment  is  right. 
The  evidence  being  all  before  the  court,  in  the  bill  of  exceptions,  whether 
they  constitute  or  amount  to  an  adverse  possession,  is  a  question  of  law. 
^  ^     "Adverse  possession  is  a  legal  idea  ;  ^admits  of  a  legal  definition  of 

■I  legal  distinctions  ;  and  is,  therefore,  correctly  laid  down  to  be  a 
question  of  law."     Bradstreet  v.  JBCuntingtony  5  Pet.  438. 

In  the  absence  of  proof  of  any  actual  possession  of  the  permises  in  con- 
troversy, the  law  presumes  a  possession  in  the  person  having  the  legal  title ; 
as  the  plaintiff's  lessor  shows  the  elder  title  in  this  case,  aud  the  law  hav- 
ing attached  to  that  title  a  constructive  possession,  the  proof  of  an  actual 
adverse  possession  in  cast  upon  the  defendant.  The  law  raises  no  presump- 
tions against  the  elder  title ;  it  will  not  presume  that  anything  has  been 
done  ;  hence,  the  defendant  must  show,  beyond  any  reasonable  doubt,  firsts 
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that  there  has  been  an  adverse  possession  ;  second,  that  adverse  possession 
has  continued  for  at  least  twenty-one  years.  8  Cranch  250  ;  5  Pet.  355  ;  3 
Wend.  152;  4  Mass.  417  ;  3  Johns.  Cas.  124  ;  10  Serg.  A  Bawle  305. 

I.  There  must,  then,  have  been  an  adverse  possession  ;  and  here  the 
inquiry  will  be,  what  constitutes  such  a  possession,  so  as  to  create  a  bar  to 
the  recovery  of  the  true  owner  ?  To  constitute  an  ouster  of  him  who  was 
seised,  the  disseisor  must  have  the  actual  exclusive  occupation  of  the  land, 
claiming  to  hold  it  against  him  who  was  seised,  or  he  must  actually  turn 
him  out  of  possession.  4  Mass.  418  ;  1  Ibid.  486.  Adverse  possession  must 
be  marked  by  definite  boundaries,  and  be  regularly  continued  down,  to  ren- 
der it  availing.  9  Cow.  654  ;  10  Johns.  477.  The  act  of  limitation  does 
not  prevent  the  entry  of  the  owner  of  the  land,  and  bringing  an  ejectment, 
at  any  time,  unless  when  there  has  been  an  actual,  continued,  visible,  noto- 
rious, distinct  and  hostile  possession  for  twenty-one  years.  6  Serg.  & 
Rawle  23.  Bights,  barred  by  limitation,  are  where  there  is  an  actual,  exclu- 
sive, adverse  possession  ;  definite,  positive  and  notorious  ;  marked  by  definite 
boundaries;  an  uninterrupted  and  continued  possession  for  twenty-one  years. 
3  Serg.  &  Rawle  294  ;  1  Har.  &  Johns.  545  ;  5  Ibid.  266.  The  possession 
that  will  give  a  title,  under  the  statute  of  limitations,  must  be  an  actual  occu- 
pancy, a  pedis  possessiOy  definite,  positive  and  notorious.  2  Nott  &  McOord 
343.  Digging  a  canal,  and  felling  trees,  are  not  such  acts  of  possession  as  may 
be  the  basis  of  the  prescription  of  thirty  years.  12  Mart.  (La.)  11 ;  9  Ibid. 
123  ;  App*x  to  Adams  on  Eject.  493.  ♦The  occasional  exercise  of  do-  r  ^ . - 
minion,  by  broken  and  unconnected  acts  of  ownership,  over  property  •- 
which  may  be  made  permanently  productive,  is  in  no  respect  calculated  to 
assert  to  the  world  a  claim  of  right ;  for  such  conduct  bespeaks  rather  the 
fitful  invasions  of  a  conscious  trespasser,  than  the  confident  claims  of  a 
rightful  owner.  2  N.  Car.  Law  Repos.  400.  This  title  by  possession,  so  as 
to  defeat  a  grant  or  other  legal  conveyance,  is  never  to  be  presumed,  but 
must  be  actually  proved  and  shown,  in  order  to  rebut  a  prior  title,  in  the 
same  manner  and  with  the  same  degree  of  precision,  as  plaintiff  must  show 
a  clear  title  in  himself  before  he  can  recover.  2  Bay  491.  It  is  a  settled 
rule,  that  the  doctrine  of  adverse  possession  is  to  be  taken  strictly,  and  not 
to  be  made  out  by  inference,  but  by  clear  and  positive  proof.  Every  pre- 
sumption is  in  favor  of  possession  in  subordination  to  the  title  of  the  true 
owner.  9  Johns.  167  ;  8  Ibid.  228  ;  5  Pick.  134-5  ;  3  Johns.  Cas.  124  ; 
1  Cow.  286. 

Again,  there  must  not  only  have  been  an  adverse  possession,  but  such 
possession  must  have  continued  during  the  period  of  twenty-one  years. 
This  possession  must  not  only  continue,  but  it  must  continue  the  same  in 
point  of  locality,  during  the  prescribed  period  of  time,  sufficient  to  consti- 
tute it  a  bar  ;  that  is  to  say,  a  roving  possession,  from  one  part  of  a  tract  of 
land  to  another,  cannot  bar  the  right  of  entry  of  the  owner  upon  any  part 
of  the  land  which  had  not  been  held  adversely  for  twenty-one  years. 
Hall's  Law  Jonrn.  255-6.  The  possession  must  have  so  continued,  that  at 
any  time  an  ejectment  might  have  been  brought  against  an  occupant  on  the 
land,  to  try  the  right  of  entry.  3  A.  K.  Marsh.  366.  If  there  is  any  period 
during  the  twenty  years,  in  which  the  person  having  the  right  of  entry 
could  not  find  an  occupant  on  the  land,  on  whom  he  could  bring  and  sus- 
tain his  ejectment,  that  period  cannot  be  counted  against  him.     Braxdale 
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V.  Speed,  8  A.  K  Marsh.  366 ;  4  Bibb  257  ;  1  A.  K  Marsh.  106  ;  Smith  v. 
Mitchely  Ibid.  208.  An  occasional  use  of  the  land,  cither  by  cutting  down 
and  taking  away  trees,  digging  or  taking  away  stone  or  sand,  or  making 
sugar  once  a  year,  will  not  amount  to  an  adverse  possession.  1  A.  K.  Marsh. 
106.  In  the  case  of  Smith  v.  Mitchel,  1  A.  K.  Marsh.  208,  the  court 
^  ,  ♦determined,  that  the  appellee,  having  occasionally,  for  upwards  of 
J  twenty  years,  made  sugar  at  a  camp  erected  by  him  upon  the  land 
in  contest,  did  not  confer  upon  him  such  a  possession  as  would  bar  the 
plaintifiTs  right  of  entry.  3  J.  J.  Marsh.  619.  "Where  the  junior  patentee, 
in  such  case,  has  neither  settled  upon  nor  improved  the  land,  the  senior 
patentee,  in  such. case  has  a  right  to  consider  each  act  of  occupation  as  a 
mere  temporary  intrusion.     3  J.  J.  Marsh.  552. 

Applying  these  cases  to  the  cause  before  the  court,  it  is  believed,  that 
the  evidence  given  by  the  defendant,  on  the  trial,  did  not  establish  an 
adverse  possession,  and  that  the  court  ought  so  to  have  instructed  the  jury. 
Taking  the  whole  evidence  together,  and  drawing  all  the  fair  legal  infer- 
ences from  it,  it  is  not  proved,  that  the  defendant  has  been  in  the  continued 
adverse  possession  of  the  lot  in  controversy  for  twenty -one  years.  There 
is  nothing  more  than  evidence  of  occasional  acts  of  ownership  over  the 
property.  If  cutting  down  trees,  making  sugar,  digging  canals,  Ac,  on 
the  land,  are  not  evidence  of  an  actual  adverse  possession  ;  how  can  the 
occasional  drawing  of  a  load  of  sand,  or  driving  people  away  from  the  lot, 
be  considered  as  more  convincing  evidence  of  an  actual  possession  ? 

It  is  not  contended,  that,  in  order  to  constitute  an  actual  adverse  posses- 
sion, the  lot  must  be  inclosed  by  a  fence  ;  on  the  contrary,  it  is  admitted, 
that  a  fence  is  not  actually  necessary  ;  it  is  merely  evidence  of  the  fact  of 
occupancy  ;  but  it  is  the  actual  occupancy  itself,  connected  with  the  claim 
of  title,  that  constitutes  the  bar.  Land  may  be  occupied,  without  a  fence  ; 
and  we  know,  that  in  some  countries,  thousands  of  acres  of  land  are  occupied 
and  tilled  although  not  under  fence.  In  many  parts  of  Europe,  at  this  day, 
thii  is  the  case.  But  the  fact  of  the  land  being  occupied,  and  crops  annually 
gathered,  shows  that  an  exclusive  ownership  is  claimed  by  some  one  ;  and 
if  it  is  not  the  true  owner  that  is  so  using  the  land,  it  becomes  him  to  assert 
his  right  in  time.  So  it  is  willingly  admitted,  that  a  lot  may  be  so  used  and 
occupied  for  a  period  of  years,  without  fencing,  as  to  bar  the  right  owner. 
For  instance,  a  lot  may  be  used  for  a  coal  or  lumber  yard  ;  the  continually 
keeping  such  coal  or  lumber  on  the  lot  may  as  conclusively  show  an  adverse 
holding,  as  though  a  fence  was  built  around  it.  But  because  there  may  be 
such  to  adverse  occupancy,  without  fence,  it  does  not  follow,  that  every 
pretence  of  ownership,  or  even  a  succession  of  trespasses  in  digging  or  per- 
mitting others  to  dig  a  load  of  sand  on  the  lot,  will  constitute  an  adverse 
^  _     holding.     ""Admit  the  doctrine  to  the  full  extent,  as  contended  for 

-I  by  the  defendant,  and  it  leads  to  this  result,  that  any  person  may,  by 
trespassing  on  his  neighbor's  lot  or  land,  occasionally,  in  the  course  of  time, 
become  the  owner  of  that  land.  Apply  the  same  doctrine  to  wild  land,  and 
no  man  can  safely  own  such  pi'operty.  Vacant  lots  in  town  are  not  usually 
inclosed,  and  so  long  as  the  public  are  permitted  to  pass  over  them,  so  long 
as  they  lie  in  common,  it  appears,  that  it  would  be  extremely  dangerous  to 
admit  a  title  by  adverse  holding.  If  a  man  holding  such  property  will  rely 
upon  a  mere  possession,  under  a  defective  title,  it  b  surely  not  requiring  of 
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him  too  much  (where  no  actual  occupancy  takes  place)^  in  compelling  him 
to  erect  his  fence,  thereby  giving  all  the  world  to  know  to  that  he  olaimSy  to 
the  exclusion  of  all  other  owners.  The  decision  made  by  this  court,  in 
JSUicott  v.  Pearly  10  Pet.  414,  since  the  trial  of  this  cause,  has  been  exam- 
ined ;  the  court  are  not  asked  to  interfere  with  that  decision  ;  nothing  is 
found  therein  opposed  to  the  present  case.  It  is  not  contended,  that  an 
occupany  of  land  can  only  be  proved  by  the  erection  of  a  fence,  or  actual 
residence,  or  actual  possession  must  be  proved,  without  either  fence  or 
actual  residence ;  and  those  are  the  positions  decided  in  the  case  alluded 
to.     That  case  does  not,  therefore,  affect  the  present  controversy. 

II.  As  to  the  second  point,  that  the  charge  of  the  court  was  incorrect, 
in  stating  the  law  of  a  case  different  from  that  submitted  to  the  jury,  the 
judge  said  : — ^'If  the  defendant  paid  the  taxes  for  the  lot  ejected,  and 
prosecuted  trespassers  on  the  lot,  it  being  situated  adjoining  to  the  lot  on 
which  the  defendant  actually  resided,  except  the  intervention  of  a  street, 
which  had  not  been  graded  and  opened  so  as  to  be  useful  to  the  public ; 
and  said  lot  preserved  the  view  of  the  defendant  from  his  residence  unob- 
structed, and  such  possession  was  continued  the  time,  &c.,  it  would  consti- 
tute an  adverse  possession."  This  appears  calculated  to  convey  the  impres- 
sion to  the  jury,  that  the  mere  design  on  the  part  of  the  occupant  of  a 
house,  on  an  adjoining  lot,  not  in  dispute,  to  preserve  an  unbroken  view  to 
his  residence,  may  be  considered  as  tending  to  establish  an  adverse  posses- 
sion of  the  lot  in  dispute.  Surely,  such  a  position  cannot  be  sustained,  upon 
any  sound  principle  of  law.  If  once  admitted,  it  would  place  all  vacant 
town  lots  in  the  utmost  jeopardy.  Nothing  is  more  common  in  towns,  par- 
ticularly of  modern  origin,  than  to  have  a  house  surrounded  with  vacant 
lots ;  and  if  an  actual  occupation,  or  an  inclosure,  can  be  dispensed  with, 
merely  on  the  ground  that  the  ^claimant  intended  to  preserve  the  ^^ 
view  to  a  house  on  an  adjoining  lot,  or  a  lot  on  the  opposite  side  of  ^ 
the  street ;  it  is  tantamount  to  establishing  the  proposition,  that  neither 
actual  occupancy,  nor  an  inclosure,  is  necessary  to  constitute  an  adverse 
possession  of  a  city  lot.  The  charge  of  the  court,  therefore,  was  entirely 
incorrect ;  and  must  have  had  an  influence  with  the  jury  unfavorable  to  the 
plaintiff's  rights. 

JBkoingf  for  the  defendant. — The  point  presented  by  the  counsel  for  the 
plaintiff  in  error,  that  the  establishment  of  a  subsequent  title  derived  from 
the  same  source  as  the  prior  title,  cannot  affect  the  prior  title,  was  not  pre- 
sented in  the  circuit  court ;  and  it  cannot,  therefore,  be  made  a  part  of  the 
case  in  this  court.  The  whole  question  on  the  trial  of  the  cause  was  the 
effect  of  the  adverse  possession  asserted  by  the  defendant,  resting  it  on 
the  statute  of  limitations  of  Ohio,  upon  the  title  of  the  plaintiff  by  deed, 
admitted  to  be  prior  in  date  to  the  deed  under  which  the  defendant  also 
claimed. 

Under  the  statute  of  limitations  of  Ohio,  and  under  the  general  law,  the 
circuit  court  had  no  right  to  exclude  from  the  jury  the  evidence  of  posses- 
sion. Some  of  the  witnesses  expressly  say,  that  the  defendant  had  pos* 
session  of  the  lot  for  upwards  of  twenty  years  ;  and  thus  the  court  had  no 
right  to  weigh  the  evidence.  It  was  not  the  duty  of  the  court,  to  say  the 
evidence  did  not  make  out  the  case.  It  is  true,  title  by  possession  is  a  legal 
11  Pbt.— 8  38 
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title  ;  bnt  facts  must  be  proved  to  make  it  out.     The  coart  was  bound  to 
state  what  facts  would  make  out  such  a  title,  and  they  did  so. 

Did  the  court  lay  down  the  law  correctly  in  favor  of  the  plaintiff  and 
the  defendant,  in  the  charge  to  the  jury  ?  All  the  statements  of  the  law 
are  right,  and  the  plaintiff  has,  therefore,  no  right  to  complain.  It  is  said, 
there  cannot  be  two  constructive  possessions  of  the  same  property.  This 
may  be  true ;  hut  the  defendant  does  not  claim  a  constructive  possession, 
but  an  actual  possession  ;  and  ah  ejectment  might  always  have  been 
brought  against  him  by  the  plaintiff's  lessee. 

Scorer,  in  reply,  insisted,  that  asking  a  court  to  charge  the  jury  whether 
the  whole  evidence  was  sufficient  to  establish  an  adverse  possession,  and 
asking  instructions  of  the  court  on  the  whole  evidence,  are  the  same  as  a 
demurrer  to  evidence. 

^  ^  ♦Baldwin,  Justice,  delivered  the  opinion  of  the  court. — In  the 
J  court  below,  this  was  an  action  of  ejectment,  brought  in  November 
1834,  by  the  lessor  of  the  plaintiff,  to  recover  possession  of  lot  No.  209,  in 
the  city  of  Cincinnati  ;  the  legal  title  to  which  is  admitted  to  have  been 
in  John  Cleves  Symmes,  under  whom  both  parties  claimed  ;  the  plaintiff,  by 
a  deed  dated  11th  of  June  1798,  to  Samuel  Foreman,  who,  on  the  next  day, 
conveyed  to  Samuel  Williams,  whose  right,  after  his  death,  became  vested 
in  the  plaintiff  ;  the  defendant  claimed  by  a  deed  to  himself,  dated  21st  of 
May  1803,  and  an  adverse  possession  of  twenty-one  years  before  the  bring- 
ing of  the  suit. 

It  was  in  evidence,  that  the  lot  in  controversy  is  situated  on  the  corner 
of  Third  and  Vine  streets  ;  fronting  on  the  former  198,  on  the  latter,  98 
feet;  the  part  on  Third  street  is  level  for  a  short  distance,  but  descends 
towards  the  south  along  a  steep  bank,  from  forty  to  fifty  feet,  to  its  south 
line  ;  the  side  of  it  was  washed  in  gullies,  over  and  around  which  the  peo- 
ple of  the  place  passed  and  repassed  at  pleasure.  The  bed  of  the  lot  was 
principally  sand  and  gravel,  with  but  little  loam  or  soil ;  the  lot  was  not 
fenced,  nor  had  any  building  or  improvement  been  erected  or  made  upon 
it,  until  within  a  few  years  before  suit  brought ;  a  fence  could  have  been 
kept  up  on  the  level  ground  on  the  top  of  the  hill  on  Third  street,  but  not 
on  its  declivity,  on  account  of  the  deep  gullies  washed  in  the  bank  ;  and  its 
principal  use  and  value  was  in  the  convenience  of  digging  sand  and  gravel 
for  the  inhabitants.  Third  street  separated  this  lot  from  the  one  on  which 
the  defendant  resided  from  1804,  for  many  years,  his  mansion  fronting  on 
that  street ;  he  paid  the  taxes  upon  this  lot  from  1810  until  1834,  inclusive; 
and  from  the  date  of  the  deed  from  Symmes,  until  the  trial,  claimed  it  as 
his  own.  During  this  time,  he  also  claimed  the  exclusive  right  of  digging 
and  removing  sand  and  gravel  from  the  lot ;  giving  permission  to  some,  ' 
refusing  it  to  others  ;  he  brought  actions  of  trespass  against  those  who  had 
done  it,  and  at  different  times  made  leases  to  different  persons,  for  the  pur- 
pose of  taking  sand  and  gravel  therefrom,  besides  taking  it  for  his  own  use, 
as  he  pleased.  This  had  been  done  by  others,  without  his  permission,  but 
there  was  no  evidence  of  his  acquiescence  in  the  claim  of  any  person  to 
take  or  remove  the  sand  or  gravel,  or  that  he  had  ever  intermitted  his  claim 
to  the  exclusive  right  of  doing  so  ;  on  the  contrary,  several  witnesses  testi- 
fied to  his  continued  assertion  of  right  to  the  lot ;  their  knowledge  of  his 
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exclusive  claim,  and  their  ignorance  of  any  adverse  claim,  for  more  than 
twenty-one  years  ♦before  the  present  suit  was  brought.  They  fur-  ^^ 
ther  stated,  as  their  conclusion  from  these  facts,  that  the  defendant  ^ 
had,  from  1806,  or  1807,  in  the  words  of  one  witness,  ^^  had  possession  of 
tlie  lot ;"  of  another,  that  since  1804,  "he  was  as  perfectly  and  exclusively 
in  possession  as  any  person  could  possibly  be  of  a  lot  not  built  on  or 
inclosed  ;''  and  of  a  third,  "that  since  1811,  he  had  always  been  in  the  most 
rigid  possession  of  the  lot  in  dispute  ;  a  similar  possession  to  other  posses- 
sions on  the  hill  lot."  It  was  further  in  evidence,  that  Samuel  Williams, 
under  whom  the  plaintiff  claimed,  lived  in  Cincinnati,  from  1803,  until  his 
death  in  1824  ;  was  informed  of  defendant  having  obtained  a  deed  from 
Symmes,  in  1803,  soon  after  it  was  obtained,  and  knew  of  his  claim  to  the 
lot ;  but  there  was  no  evidence  that  he  ever  made  an  entry  upon  it, 
demanded  possession  or  exercised  or  assumed  any  exercise  of  ownership 
over  it  ;  though  he  declared  to  one  witness,  produced  by  plaintiff,  that  the 
lot  was  his,  and  he  intended  to  claim  and  improve  it,  when  he  was  able, 
lliis  declaration  was  repeated  often,  from  1803,  till  the  time  of  his  death, 
and  on  his  death-bed  ;  and  it  appeared,  that  he  was,  during  all  this  time, 
very  poor  ;  it  also  appeared  in  evidence,  by  the  plaintiff's  witness,  that  the 
defendant  was  informed,  that  Williams  owned  the  lot,  before  the  deed  from 
Symmes,  in  1 803,  and  after  he  had  made  the  purchase. 

This  is  the  substance  of  the  evidence  given  at  the  trial,  and  returned 
with  the  record  and  a  bill  of  exceptions,  stating  that  it  contains  all  the 
evidence  offered  in  the  cause ;  whereupon,  the  plaintiff's  counsel  moved 
the  court  to  instruct  the  jury,  that  on  this  evidence  the  plaintiff  was  entitled 
to  a  verdict  ;  also,  that  the  evidence  offered  by  the  plaintiff  and  defendant 
was  not  sufficient,  in  law,  to  establish  an  adverse  possession  by  the  defend- 
ant ;  which  motions  the  court  overruled.  This  forms  the  first  ground  of 
exception  by  the  plaintiff  to  the  overruling  his  motions  :  1.  The  refusal 
of  the  court  to  instruct  the  jury  that  he  was  entitled  to  recover  :  2.  That 
the  defendant  had  made  out  an  adverse  possession. 

Before  the  court  could  have  granted  the  first  motion,  they  must  have 
been  satisfied,  that  there  was  nothing  in  the  evidence,  or  any  fact  which  the 
jury  could  lawfully  infer  therefrom,  which  could  in  any  way  prevent  the 
plaintiff's  recovery  ;  if  there  was  any  evidence  which  conduced  to  prove 
any  fact  that  could  produce  such  effect,  the  court  must  assume  such  fact  to 
have  been  proved  ;  for  it  is  the  exclusive  province  of  the  jury,  to  decide 
what  facts  are  proved  by  ^competent  evidence.  It  was  also  their  ^^ 
province  to  judge  of  the  credibility  of  the  witnesses,  and  the  weight  '- 
of  their  testimony,  as  tending,  in  a  greater  or  less  degree,  to  prove  the  facts 
relied  on  ;  as  these  were  matters  with  which  the  court  could  not  interfere, 
the  plaintiff's  right  to  the  instruction  asked,  must  depend  upon  the  opinion 
of  the  court,  on  a  finding  by  the  jury  in  favor  of  the  defendant,  on  every 
matter  which  the  evidence  conduced  to  prove  ;  giving  full  credence  to  the 
witnesses  produced  by  him,  and  discrediting  the  witness  for  the  plaintiff. 

Now,  as  the  jury  might  have  ref u-ed  credence  to  the  only  witness  who 
testifies  to  the  notice  given  to  the  defendant  of  Williams's  ownership  of  the 
lot  in  1803,  and  of  his  subsequent  assertion  of  claim,  and  intention  to  im- 
prove it ;  the  testimony  of  this  witness  must  be  thrown  out  of  the  case,  in 
twting  the  oorrectness  of  the  court  in  overruling  this  motion  ;  otherwise, 
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we  should  bold  the  court  below  to  have  erred,  in  not  instructing  the  jury  on 
a  matter  exclusively  for  their  consideration — the  credibility  of  a  witness,  or 
how  far  his  evidence  tended  to  prove  a  fact,  if  they  deemed  him  credible. 
This  view  of  the  case  throws  the  plaintiff  back  to  his  deed,  as  the  only 
evidence  of  title  ;  on  the  legal  effect  of  which,  the  court  were  bound  to 
instruct  the  jury  as  a  matter  of  law,  which  is  the  only  question  to  be  con- 
sidered on  this  exception. 

It  is  clear,  that  the  plaintiff  had  the  elder  legal  title  to  the  lot  in  dispute, 
and  that  it  gave  him  a  right  of  possession,  as  well  as  the  legal  seisin  and 
possession  thereof,  co  extensively  with  his  right ;  which  continued  till  he 
was  ousted  by  an  actual  adverse  possession  (6  Pet.  743)  ;  or  his  right  of 
possession  had  been  in  some  other  way  barred.  It  cannot  be  doubted,  that 
from  the  evidence  adduced  by  the  defendant,  it  was  competent  for  the  jury 
to  infer  these  facts — that  he  had  claimed  this  lot  under  color  and  claim  of 
title,  from  1804  until  1834;  had  exercised  acts  of  ownership  on  and  over 
it,  during  this  whole  period  ;  that  his  claim  was  known  to  Williams  and 
to  the  plaintiff ;  was  visible,  of  public  notoriety,  for  twenty  years  previous  to 
the  death  of  Williams.  And  if  the  jury  did  not  credit  the  plaintiff^s  witness, 
they  might  also  find  that  the  defendant  had  no  actual  notice  of  Williams's 
claim  ;  that  it  was  unknown  to  the  inhabitants  of  the  place,  while  that  of 
the  defendants  was  known  ;  and  that  Williams  never  did  claim  the  lot,  to 
assert  a  right  to  it,  from  1808  until  his  death  in  1824.  The  jury  might  also 
draw  the  same  conclusion  from  these  facts,  as  the  witnesses  did  ;  that  the 
*^2^     ^defendant  was,  during  the  whole  time,  in  possession  of  the  lot,  as 

"'  strictly,  perfectly  and  exclusively,  as  any  person  could  be  of  a  lot 
not  inclosed  or  built  upon  ;  or  as  the  situation  of  the  lot  would  admit  of. 
The  plaintiff  must,  therefore,  rely  on  a  deed  of  which  he  had  given  no 
notice,  and  in  opposition  to  all  the  evidence  of  the  defendant,  and  every  fact 
which  a  jury  could  find,  that  would  show  a  right  of  possession  in  him,  either 
by  the  presumption  of  a  release  or  conveyance  of  the  elder  legal  title,  or  by 
an  adverse  possession.  On  the  evidence  in  the  cause,  the  jury  might  have 
presumed  a  release,  a  conveyance,  or  abandonment  of  the  claim  or  right  of 
Williams,  under  a  deed  in  virtue  of  which  he  had  made  no  assertion  of  right 
from  1798,  in  favor  of  a  possession,  such  as  the  defendant  held  from  1804  ; 
though  it  may  not  have  been  strictly  such  an  adverse  possession,  as  would 
have  been  a  legal  bar,  under  the  act  of  limitations.  There  may  be  circum- 
stances which  would  justify  such  a  presumption  in  less  than  fwenty-one 
years  (6  Pet.  513)  ;  and  we  think  that  the  evidence  in  this  case  was,  in  law, 
sufiicient  to  authorize  the  jury  to  have  made  the  presumption,  to  protect  a 
possession,  of  the  nature  testified,  for  thirty  years  ;  and  if  the  jury  could 
so  presume,  there  is  no  error  in  overruling  the  first  motion  of  the  plaintiff. 

On  the  next  motion,  the  only  question  presented  is  on  the  legal  sufficiency 
of  the  evidence  to  make  out  an  ouster  of  the  legal  seisin  and  possession  of 
Williams  by  the  defendant ;  and  a  continued  adverse  possession  for  twenty- 
one  years  before  suit  brought.  An  entry  by  one  man  on  the  land  of  another, 
is  an  ouster  of  the  legal  possession  arising  from  the  title,  or  not,  according 
to  the  intention  with  which  it  is  done ;  if  made  under  claim  and  color  of 
right,  it  is  an  ouster,  otherwise,  it  is  a  mere  trespass  ;  in  legal  language,  the 
intention  guides  the  entry  and  fixes  its  character.  That  the  evidence  in  this 
case  justified  the  jury  in  finding  an  entry  by  the  defendant  on  this  lot,  as 
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early  as  1804,  cannot  be  doubted  ;  nor  that  he  claimed  the  exclusive  right 
to  it,  under  color  of  title,  from  that  time  until  suit  brought.  There  was 
abundant  evidence  of  the  intention  with  which  the  first  entry  was  made,  as 
well  as  of  the  subsequent  acts  related  by  the  witnesses,  to  justify  a  finding 
that  they  were  in  assertion  of  a  right  in  himself  ;  so  that  the  only  inquiry 
is,  as  to  the  nature  of  the  possession  kept  up. 

It  is  well  settled,  that  to  constitute  an  adverse  possession,  there  need  not 
be  a  fence,  building  or  other  improvement  made  (10  Pet.  442) ;  it  suffices 
for  this  purpose,  that  visible  and  notorious  acts  of  ownership  are  exercised 
over  the  premises  in  *controversy,  for  twenty-one  years,  after  an  entry  ^^ 
under  claim  and  color  of  title.  So  much  depends  on  the  nature  and  L 
situation  of  the  property,  the  uses  to  which  it  can  be  applied,  or  to  which 
the  owner  or  claimant  may  choose  to  apply  it,  that  it  is  difiicult  to  lay  down 
any  precise  rule,  adapted  to  all  cases.  But  it  may  with  safety  be  said,  that 
where  acts  of  ownership  have  been  done  upon  land,  which,  from  their  nature, 
indicate  a  notorious  claim  of  property  in  it,  and  are  continued  for  twenty- 
one  years,  with  the  knowledge  of  an  adverse  claimant,  without  interruption, 
or  an  adverse  entry  by  him,  for  twenty-one  years  ;  such  acts  are  evidence 
of  an  ouster  of  a  former  owner,  and  an  actual  adverse  possession  against 
him  ;  if  the  jury  shall  think,  that  the  property  was  not  susceptible  of  a  more 
strict  or  definite  possession  than  had  been  so  taken  and  held.  Neither  actual 
occupation,  cultivation  nor  residence,  are  necessary  to  constitute  actual  pos- 
session (6  Pet.  513),  when  the  property  is  so  situated  as  not  to  admit  of  any 
permanent  useful  improvement,  and  the  continued  claim  of  the  party  has 
been  evidenced  by  public  acts  of  ownership,  such  as  he  would  exercise  over 
property  which  he  claimed  in  his  own  right,  and  would  not  exercise  over  pro- 
perty which  he  did  not  claim.  W  hether  this  was  the  situation  of  the  lot 
in  question,  or  such  was  the  nature  of  the  acts  done,  was  the  peculiar  province 
of  the  jury  ;  the  evidence,  in  our  opinion,  was  legally  sufficient  to  draw  the 
inference  that  such  were  the  facts  of  the  case,  and  if  found  specially,  would 
have  entitled  the  defendant  to  the  judgment  of  the  court  in  his  favor  ;  they, 
of  course,  did  not  err  in  refusing  to  instruct  the  jury  that  the  evidence  was 
not  sufiicient  to  make  out  an  adverse  possession. 

The  remaining  exceptions  are  to  the  charge  of  the  court,  in  which  we 
can  receive  no  departure  from  established  principles.  The  learned  judge 
was  very  explicit  in  stating  the  requisites  of  an  adverse  possession ;  the 
plaintiff  had  no  cause  of  complaint  to  a  charge,  stating  that  exclusive 
appropriation,  by  an  actual  occupancy  ;  notice  to  the  public,  and  all  con- 
cerned of  the  claim,  and  enjoyment  of  profits  by  defendant,  were  all  neces- 
sary. No  adjudication  of  this  court  has  established  stricter  rules  than  these  ; 
and  if  any  doubts  could  arise,  as  to  their  entire  correctness,  it  would  be  on  an 
exception  by  the  defendant.  In  applying  them,  in  the  subsequent  part  of 
the  charge,  to  the  evidence,  there  seems  to  have  been  no  relaxation 
of  these  rules.  The  case  put  by  the  court,  as  one  of  adverse  possession,  is  of 
a  valuable  sand-bank,  exclusively  possessed,  and  used  by  the  defendant,  for 
his  *own  benefit,  by  using  and  selling  the  sand — and  this  occupancy,  p^ 
notorious  to  the  public  and  all  concerned  ;  which  fully  meets  all  the  ^ 
requisites  before  stated,  to  constitute  adverse  possession.  If  we  take  the 
residue  of  the  charge  literally,  it  would  seem  to  superadd  other  requisites  ; 
as,  the  payment  of  taxes,  ejecting  and  prosecuting  trespassers  on  the  lot ; 

37 


M  SUPREME  COURT  [Jan'y 

Yeazie  v.  Wadldgfa. 

its  oontiguity  to  the  defendant's  residence,  Ac. ;  but  snch  is  not  the  fair 
construction  of  the  charge,  nor  the  apparent  meaning  of  the  oonrt.  Thefse 
circamstances  would  seem  to  have  been  alluded  to,  to  show  the  intention 
with  which  the  acts  previously  referred  to  were  done  ;  in  which  view  they 
were  important,  especially,  the  uninterrupted  payment  of  taxes  on  the  lot 
for  twenty- four  successive  years  ;  which  is  powerful  evidence  of  a  claim  of 
right  to  the  whole  lot.  The  plaintiff's  counsel  has  considered  these  circum- 
stances making  a  distinct  case,  in  the  opinion  of  the  court,  for  the  opera- 
tion of  the  statute  ;  and  has  referred  to  the  punctuation  of  the  sentence,  in 
support  of  this  view  of  the  charge.  Its  obvious  meaning  is,  however,  to 
state  these  as  matters  additional  or  cumulative  to  the  preceding  facts  ;  not 
as  another  distinct  case,  made  out  by  the  evidence,  on  which  alone  the  jury 
could  find  an  adverse  possession.  Punctuation  is  a  most  fallible  standard 
by  which  to  interpret  a  writing ;  it  mr«y  be  resorted  to,  when  all  other 
means  fail ;  but  the  court  will  first  take  the  instrument  by  its  four 
comers,  in  order  to  ascertain  its  true  meaning ;  if  that  is  apparent,  on 
judicially  inspecting  the  whole,  the  punctuation  will  not  bo  suffered  to 
change  it. 

It  has  also  been  urged,  in  argument,  that  as  the  defendant  had  notice  of 
the  claim  of  Williams,  his  possession  was  not  fair  and  honest,  and  so  not 
protected  by  the  statute.  This  admits  of  two  answers  :  1.  The  jury  were 
authorized  to  negative  any  notice  ;  2.  Though  there  was  such  notice  of  a 
prior  deed,  as  would  make  a  subsequent  one  inoperative  to  pass  any  title, 
yet  an  adverse  possession  for  twenty-one  years^  under  claim  and  color  of 
title,  merely  void,  is  a  bar ;  the  statutory  protection  being  necessary,  only 
where  the  defendant  has  no  other  title  but  possession,  during  the  period  pre- 
scribed.    The  judgment  of  the  circuit  court  is,  therefore,  afiirmed. 

Judgment  affirmed. 

*55]  *Sajcuei  Vp-azib  v,  Ira  Wadlkigh  ei  al. 

Discontinuance. 

On  the  trial  of  a  cause  in  the  circuit  court  of  the  district  of  Maine,  upon  certain  qnestioDB  which 
arose  in  the  progress  of  the  trial,  the  judges  of  the  court  were  divided  In  opinion,  and  the  ques- 
tions were,  at  the  request  of  the  plaintiff,  certiGcd  to  the  supreme  court,  to  January  term  1836 ; 
in  December  1886,  the  plaintiff  filed  in  the  office  of  the  clerk  of  the  circuit  court  of  Maine,  a 
notice  to  the  defendant,  that  he  had  discontinued  the  suit  in  the  circuit  court,  and  that  as  soon 
as  the  supremo  court  should  meet  at  Washington,  the  same  disposition  would  be  made  of  it 
there,  and  that  the  costs  would  be  paid,  when  made  up ;  a  copy  of  this  notice  was  given  to 
the  counsel  of  the  defendants.  The  plaintiff's  counsel  asked  the  court  for  leave  to  discontinue 
the  cause ;  and  the  discontinuance  was  allowed.' 

QwBref  Whether  the  party  on  whose  motion  questions  are  certified  to  the  supreme  court,  under 
the  act  of  congress,  has  a  right,  generally,  to  withdraw  the  record,  or  discontinue  the  case  in 
the  supreme  court ;  the  original  cause  being  detained  in  the  circuit  court  for  ulterior  proceed 
lugs. 

Cebtificatb  of  Division  from  the  Circuit  Court  for  the  District  of 
Maine.  An  action  of  trespass  was  instituted  in  1835,  in  the  circuit  court  of 
the  district  of  Maine ;   and  the  question  between  the  plaintiff  and  the 

>  And  see,  United  States  if.  Minnesote  and  North-western  Railroad  C!o.,  18  How.  Ml. 
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defendant  was,  as  to  the  title  in  certain  lots  of  ground,  described  in  the 
declaration,  in  the  county  of  Penobscot,  in  the  state  of  Maine. 

The  case  came  on  to  be  tried  before  the  circuit  court,  at  October  term 
1835  ;  and  the  judges  of  the  court  being  divided  in  opinion  on  certain 
questions  arising  in  the  trial  of  the  cause,  the  same  were,  at  the  request 
of  the  plaintiff,  by  the  order  of  the  court,  certified  to  the  supreme  court  of 
the  United  States.     The  case  was  docketed  at  January  term  1836. 

On  the  16th  of  December  1836,  the  plaintiff  filed  a  notice  in  the  circuit 
court,  that  the  case  then  under  a  certificate  of  division  to  the  supreme 
court  of  the  United  States,  was  discontinued  in  the  circuit  court ;  and  that 
the  same  would  be  discontinued  in  the  supreme  court  at  Washington 
as  soon  as  that  court  should  meet.  The  notice  also  stated  the  readiness  of 
the  plaintiff  to  pay  the  legal  costs  of  the  defendants,  when  the  same  should 
be  made  up.     Notice  of  this  paper  was  given  to  the  defendants. 

Smith  and  BxUlery  of  counsel  for  the  plaintiff,  moved  the  court  to  dis- 
continue the  case. 

*  Webster,  against  the  motion,  stated,  that  the  action  had  been  ^^ 
brought  to  try  the  title  to  a  very  valuable  quantity  of  land  in  Maine  ;  ^ 
and  on  the  trial,  the  questions  which  were  decisive  as  to  the  rights  of  the 
parties  to  the  controversy,  had  been  certified  to  this  court.  The  cause  was 
continued  at  the  last  term  of  this  court,  at  the  instance  of  the  plaintiff,  and 
now  he  asks  the  discontinuance  of  the  case  ;  this  cannot  be  done  by  either 
party,  without  the  consent  of  the  other.  This  is  the  general  ground  of 
objection. 

At  present,  there  is  no  discontinuance  on  the  record  of  the  circuit  court 
in  Maine,  for  no  discontinuance  can  take  place  in  vacation.  But  if  applica- 
tion had  been  made  to  the  circuit  court  to  allow  the  discontinuance,  that 
court  had  no  power  over  the  case.  There  is  no  statute  of  Massachusetts 
or  of  Maine,  declaring  the  cases  in  which  a  plaintiff  may  discontinue.  The 
authority  referred  to  from  Dane's  Abridgment,  is  applicable  to  costs  only  ; 
it  does  not  recognise  it  as  a  general  doctrine,  that  a  plaintiff  may  always 
discontinue.  A  discontinuance,  after  the  trial,  is  always  in  the  discretion  of 
the  court ;  and  the  rule  is  universal,  that  when  anything  has  occurred 
in  the  course  of  the  cause,  which  gives  the  defendant  an  interest  to  have  the 
case  decided,  the  plaintiff  cannot  discontinue.  This  is  stated  in  5  Dane's 
Abr.  672  ;  6  Ibid.  194,  art.  1,  §  12,  and  in  the  cases  referred  to.  These 
authorities  show  that  there  cannot  be  a  discontinuance  by  the  plaintiff, 
where  there  has  been  a  reference  under  a  rule  of  court ;  as  the  defendant 
has,  by  the  reference,  acquired  an  interest  in  the  termination  of  the  cause. 

The  present  proceeding  is  entirely  a  statutory  one,  and  it  was  intended 
to  take  the  place  of  a  provision  which  should  give  to  the  parties  in  a  case  a 
full  opportunity  of  having  a  final  decision  in  this  court  over  those  questions 
which,  when  decided,  would  govern  the  circuit  court  in  the  case.  In  the 
early  history  of  the  circuit  courts,  there  was  no  such  provision,  and  when  a 
difference  of  opinion  prevailed  between  the  judges  of  the  court,  the  case 
was  adjourned  to  the  succeeding  term,  until  another  judge  of  the  supreme 
court  should  hold  the  circuit  court ;  these  courts  being  then  held  by  the 
judges  of  the  supreme  court,  sitting  in  rotation,  or  in  succession,  in  each 
circuit ;  and  if  the  court  should  again  be  divided  in  opinion,  the  judge 
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of  the  supreme  court  holding  the  court  should  decide.     The  act  of  1802 
(2  U.  S.  Stat.  150)^  was  passed  after  the  judges  of  the  supreme  court  were 
assigned  to  each  circuit. 
^    ,  *Two  ejectment  suits,  involving   the  same  questions  as  those 

-■  presented  in  this  cause,  were  depending,  when  the  case  was  certified. 
The  defendant  has,  therefoie,  an  interest  to  have  the  questions  settled. 
But  whether  he  has,  or  not,  it  is  enough,  under  the  provisions  of  the  act 
of  congress,  that  he  desires  to  have  the  law  settled. 

All  the  proceedings  under  this  statute  are  prescribed  by  it.  Nothing  is 
said  about  the  case  being  withdrawn.  The  questions  upon  which  the  court 
may  divide  in  opinion  are  to  be  certified,  and  the  supreme  court  are  to 
decide  upon  them,  and  certify  their  decision  to  the  circuit  court.  When  this 
is  done,  the  plaintiff  may  discontinue  the  cause,  with  the  consent  of  the 
circuit  court ;  but  until  the  cause  is  again  in  the  circuit  court,  he  has  no 
power  over  it.  But  it  is  not  denied,  that,  both  parties  agreeing,  the  case 
may  be  withdrawn.  By  the  provisions  of  the  law,  the  case  may  be  certified, 
at  the  instance  of  either  party  ;  and  in  the  present  case,  it  was  done  by  the 
plaintiff ;  the  defendant  might  have  done  it.  The  law  says  the  division 
shall  be  certified,  and  that  the  supreme  court  shall  decide  it.  Rule  nineteen 
of  this  court,  relating  to  writs  of  error,  provides,  that  the  plaintiff  in  error 
shall  not  discontinue.  If  he  does,  the  defendant  may  go  on.  This  rule, 
by  analogy,  applies  to  the  case  before  the  court.  Cited,  12  Mass.  49,  as  to 
discontinuances. 

Smith  and  Butler,  for  the  plaintiff,  contended,  that  the  plaintiff  had  a 
full  right  to  discontinue  the  case  in  the  circuit  court,  where  it  was  still  pend- 
ing ;  the  certificate  not  having  removed  it  into  this  court.  The  law  of  Maine 
recognises  this  right.  5  Dane's  Abr.  tit.  Discontinuance,  671.  The  case  in 
15  Mass.  170,  is  to  the  same  point. 

This  is  not  like  a  discontinuance  after  verdict.  After  this  court  shall 
have  decided  the  questions  certified,  a  jury  must  be  called,  and  the  case  will 
proceed.  Nothing  is  in  the  supreme  court  but  the  questions  certified,  and 
they  are  only  incidents  to  the  case.  By  the  statute,  notwithstanding  the 
fact  that  questions  on  which  the  judges  of  the  circuit  court  have  differed^ 
have  been  certified,  the  cause  may  go  on  and  be  tried,  unless  the  questions 
are  such  as  to  prevent  it.  Cited,  Wai/ma7i  v.  SoiUhardy  10  Wheat.  1  ;  United 
States  V.  Daniel,  6  Ibid.  642.  These  cases  show,  that  if  the  decision  on  the 
*68l     questions  certified  *8hall  be  a  decision  of  the  cause,  yet  this  court 

-*  cannot  give  judgment ;  nor  can  the  whole  case  be  sent  up  to  this  court 
for  decision.     United  States  v.  Jiailey,  9  Pet.  273. 

What  were  the  rights  of  the  parties  in  the  circuit  court  ?  We  aver,  that 
either  of  them  could  have  had  the  questions  on  which  the  judges  differed  in 
opinion  certified  to  this  court.  The  plaintiff  alone  has  chosen  to  exercise 
this  right.  It  is  admitted,  that  these  questions  are  important ;  but  if  the 
defendant  chose  to  take  the  chance  of  the  plaintiff's  discontinuing  the  cause 
here,  he  must  abide  by  the  consequences.  He  omitted  to  secure  the  decision 
of  this  court  on  these  questions,  by  requesting  to  have  them  certified  ;  and 
the  case  is  now  before  this  court,  on  the  request  of  the  plaintiff  only.  He 
withdraws  it  from  the  court,  and  what,  then,  is  its  authority  to  proceed  ? 
Until  the  argument  of  the  case  comes  on,  the  record  is  not  here  for  the  benefit 
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of  both  partieB.     It  is  here,  until  then,  only  for  the  party  at  whose  request 
it  had  been  certified.     This  does  not  apply  to  costs. 

It  will  not  be  denied,  that  if  this  case  had  been  discontinued  by  order  of 
the  court  below,  this  court  would  not  afterwards  go  on.  Has  there  been  a 
discontinuance  ?  Has  it  not  been  substantially  withdrawn  from  the  circuit 
court  ?  Is  it  technically  correct,  to  say,  a  case  cannot  be  discontinued,  with- 
out the  act  of  the  court  in  which  it  is  depending  ;  but  yet,  substantially,  a 
discontinuance  may  be  made  in  vacation,  which  will  have  the  effect  of  a  dis- 
continuance ?  It  is  understood,  that  the  act  of  the  plaintiff  in  this  case  is, 
according  to  the  practice  in  Maine,  a  diucontinuance  ;  and  that  he  cannot 
now  go  on  in  the  circuit  court  with  the  cause.  The  paper  having  been  filed, 
it  has  become  the  property  of  the  court  and  of  the  defendant ;  and  the  plain- 
tiff cannot  afterwards  appear  in  the  case.  The  paper  states,  that  the  case  is 
discontinued  ;  and  this  has  been  followed  up  by  the  application  now  made. 
No  more  proceedings  can  take  place.  In  England,  on  the  filing  of  such  a 
paper,  the  court  would  order  a  nonsuit. 

The  statute  of  Maine,  on  giving  costs  on  a  discontinuance,  aflirms  the 
right.  By  the  common  law,  no  costs  were  given  on  a  discontinuance,  except 
in  certain  cases,  on  the  condition  of  paying  costs.  After  the  jury  had 
retired,  and  after  they  have  returned,  and  are  ready  to  give  their  verdict, 
the  plaintiff  must  be  called,  and  he  may  retire.  The  penalty  of  costs  is 
imposed  in  such  cases.  It  is  when  a  party  seeks  to  discontinue,  without 
costs,  he  must  apply  to  the  court.  *As  to  the  case  of  a  reference  ^.^ 
under  a  rule  of  court,  in  which  it  is  admitted,  neither  party  can  with-  *- 
draw :  here,  by  agreement,  the  cause  is  out  of  court,  and  neither  party  can 
go  to  court  and  discontinue,  without  the  consent  of  the  other.  A  different 
tribunal  has  been  substituted,  and  each  party  has  a  right  to  its  adjudica- 
tion of  the  case.     But  there  is  no  such  right  in  this  case. 

Suppose,  the  case  had  been  argued  and  decided  in  this  court,  on  the 
points  certified,  and  had  gone  back  to  the  circuit  court  of  Maine ;  could 
that  court  proceed  in  the  cause,  if  the  plaintiff,  on  being  called,  does 
not  appear?  Could  a  veviire  be  issued,  and  a  jury  be  called  ?  Could  he  not, 
after  the  jury  was  sworn,  suffer  a  nonsuit?  If  all  this  may  be  done;  after 
the  cause  has  proceeded  so  far,  may  not  the  same  be  done,  in  an  earlier 
period  of  the  proceedings  ? 

Stoby,  Justice,  delivered  the  opinion  of  the  court. — ^This  is  a  case  certi- 
fied from  the  circuit  court  for  the  district  of  Maine,  upon  a  division  of  opin- 
ion of  the  judges  of  that  court,  upon  certain  questions  which  arose  in  the 
progress  of  the  trial  of  the  cause.  These  questions  were  certified  to  this 
court,  at  the  last  term,  upon  the  motion  of  the  plaintiff.  On  the  15th  of 
December  last,  the  plaintiff  filed  in  the  clerk's  office  of  the  circuit  court  (it 
being  vacation)  a  written  declaration,  as  follows  : 

"  I  hereby  notify  you,  that  the  action  of  trespass,  which  is  now  pending 
in  said  court,  to  await  the  decision  of  certain  questions  carried  up  to  the 
supreme  conrt,  is  discontinued  by  me  ;  and  that  the  same  disposition  will 
be  made  of  the  case  in  the  supreme  court  at  Washington,  as  soon  as  it  meets 
at  Washington.  You  will,  therefore,  please  to  file  this  in  the  case,  and  notify 
the  counsel  for  the  defendants  of  the  same,  and  that  their  legal  costs  in  the 
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said  oiroait  oonrt  may  be  immediately  made  np,  and  the  same  will  be 
paid." 

Dae  notice  was  accordingly  given  to  the  counsel  of  the  defendants  ;  and 
the  counsel  for  the  plaintiff  have,  accordingly,  at  the  present  term,  made  a 
motion  in  this  court,  under  these  circumstances,  to  discontinue  the  cause 
here,  and  to  withdraw  the  record.  The  motion  is  resisted,  on  the  other 
side,  upon  the  ground,  that  the  defendants  have  an  interest  in  having  these 
certified  questions  decided  by  this  court,  of  which  they  cannot  be  deprived, 
without  their  own  consent,  by  the  dismissal  of  the  cause.  The  point  is 
confessedly  new,  and  we  have,  therefore,  thought  it  right,  after  the  argu- 
ment, to  give  it  full  consideration,  with  reference  to  the  future  practice  of 
the  court. 
^      ,  *The  act  of  102,  ch.  31,  §  6,  under  which  this  case  has  been  certi- 

J  fied,  provides,  "  That  whatever  any  question  shall  occur  before  a  cir- 
cuit court,  upon  which  the  judges  shall  be  opposed,  the  point  upon  which 
the  disagreement  shall  happen,  shall,  during  the  same  term,  upon  the 
request  of  either  party,  or  their  counsel,  be  stated,  under  the  direction  of 
the  judges  ;  and  certified,  under  the  seal  of  the  court,  to  the  supreme  court, 
at  their  next  session  to  be  held  thereafter,  and  shall,  by  the  said  court,  be 
finally  decided.  And  the  decision  of  the  supreme  court,  and  their  order  in 
the  premises,  shall  be  remitted  to  the  circuit  court,  and  be  there  entered  on 
record,  and  shall  have  effect  according  to  the  nature  of  the  said  judgment 
and  order  ;  provided,  however,  that  nothing  herein  contained  shall  prevent 
the  cause  from  proceeding,  if,  in  the  opinion  of  the  court,  further  proceed- 
ings can  be  had,  without  prejudice  to  the  merits." 

In  construing  ^  statute  providing  for  such  a  novel  mode  of  obtaining 
the  decision  of  an  appellate  court  upon  the  matters  of  controversy  between 
the  parties,  it  is  not  surprising,  that  there  should  be  some  difficulty  in 
ascertaining  the  precise  rights  of  the  parties  ;  whether  the  party  upon 
whose  motion  the  questions  are  brought  here,  is  to  be  treated  like  a  plain- 
tiff in  error,  as  entitled  to  dismiss  his  own  certified  cause,  at  his  pleasure  ;  or 
whether  the  other  party  is  entitled  to  retain  the  cause,  for  his  own  benefit, 
and  to  insist  upon  a  final  adjudication  of  the  questions  here.  It  is  clear, 
that  the  statute  does  not,  upon  the  certificate  of  division,  remove  the  origi- 
nal cause  into  this  court ;  on  the  contrary,  it  is  left  in  the  possession  of  the 
court  below,  for  the  purpose  of  further  proceedings,  if  they  can  be  had 
without  prejudice  to  the  merits  ;  so  that,  in  effect,  the  certified  questions 
only,  and  not  the  original  cause,  are  removed  to  this  court.  In  the  next 
place,  looking  to  the  intent  and  objects  of  the  provision,  which  are  to  enable 
the  court  below  to  proceed  to  a  final  adjudication  of  the  merits  of  the  cause, 
it  seems  equally  clear,  that  if  the  original  cause  is  entirely  withdrawn  from 
the  cognisance  of  the  circuit  court,  by  discontinuance  or  otherwise,  there 
is  no  ground  upon  which  this  court  should  be  required  to  proceed  to  decide 
the  certified  questions,  since  they  are  thus  become  mere  abstract  questions. 
They  are  but  incidents  to  the  original  cause,  and  ought  to  follow  the  fate  of 
their  principal.  We  have  no  doubt,  then,  thf't  upon  the  true  construction  of 
the  statute,  if  a  discontinuance  had  been  actually  entered  in  the  circuit  court 
of  Maine,  in  term,  the  record  here  ought  not  further  to  be  acted  upon  by 
*Ai1     ^^  '  ^"^  ^  withdrawal  or  dismissal  of  the  certified  ^questions  ought 

-'     to  be  allowed.     If  it  were  necessary  to  accomplish  this  object,  in  the 
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mo8t  formal  way,  we  should  order  the  ease  to  stand  ooDtinued  nntil  the 
next  term  of  this  court ;  so  that  the  plaintiff  might,  in  the  intermediate 
time,  make  an  application  to  the  circuit  court  in  term,  to  enter  a  discontin- 
uance thereof  in  that  court. 

The  only  point  of  difficulty  is,  whether  the  filing  of  the  above  paper  in 
the  circuit  court,  in  vacation,  constitutes,  per  se^  a  discontinuance  of  the 
original  cause,  without  any  action  of  the  circuit  court  thereon,  upon  which 
this  court  ought  now  to  act.  According  to  the  practice  of  some  of  the 
courts  in  the  Union,  it  is  understood  to  be  the  right  of  the  plaintiff  to  enter 
a  discontinuance  of  the  cause,  at  any  time,  either  in  term  or  in  vacation, 
upon  the  payment  of  costs,  before  a  verdict  is  given,  without  a  formal  assent 
of,  or  application  to,  the  court ;  and  that,  thereupon,  the  cause  is  deemed, 
in  contemplation  of  law,  to  be  discontinued.  In  Massachusetts  and  Maine, 
a  different  practice  is  understood  to  prevail ;  and  the  discontinuance  can 
only  be  in  term,  and  is,  generally,  upon  application  to  the  court.  In  many 
cases,  however,  in  these  states,  it  is  a  matter  of  right.  In  Haskell  v.  Whit- 
neyy  12  Mass.  49-50,  this  doctrine  was  expressly  recognised.  The  court,  on 
that  occasion,  said,  "  The  plaintiff  or  demandant  may,  in  various  modes, 
become  nonsuit,  or  discontinue  his  cause,  at  his  pleasure  ;  at  the  beginning 
of  every  term  at  which  he  is  demandable,  he  may  neglect  or  refuse  to 
appear  ;  if  the  pleadings  are  not  closed,  he  may  refuse  to  reply,  or  to  join 
an  issue  tendered  ;  or  after  issue  joined,  he  may  decline  to  open  his  cause 
to  the  jury  ;  the  court  also  may,  upon  sufficient  cause  shown,  allow  him  to 
discontinue,  even  when  it  cannot  be  claimed  as  a  right,  or  after  the  cause  is 
opened  and  submitted  to  the  jury."  Before  trial,  then,  the  plaintiff  may, 
in  many  cases,  as  a  matter  of  right,  discontinue  his  cause,  according  to  the 
practice  of  the  state  courts,  at  any  time  when  he  is  demandable  in  court. 
After  a  trial  or  verdict,  he  can  do  so  only  by  leave  of  the  court,  which  it 
may  grant  or  refuse,  in  its  discretion.  But,  under  ordinary  circumstanceb, 
before  verdict,  it  is  almost  a  matter  of  course  to  grant  it,  upon  payment  of 
costs,  when  it  is  not  strictly  demandable  of  right. 

Under  the  circumstances  of  the  present  case,  we  have  no  doubi,  that 
the  plaintiff  is  estopped,  hereafter,  to  withdraw  his  assent  to  the  discontinu- 
ance of  his  suit  in  the  circuit  court ;  and  that  that  court  possesses  full 
authority  to  enter  such  discontinuance  at  its  next  term,  upon  the  mere  foot- 
ing of  the  paper  filed  in  the  clerk's  office,  without  *any  further  act  of  ^_^ 
the  plaintiff.  We  think,  too,  that  it  would  be  the  duty  of  that  court  ^ 
to  allow  the  entry  of  such  discontinuance,  upon  the  application  of  the  plain- 
tiff ;  as  he  certainly  has  a  right,  in  that  or  some  other  form,  to  decline  to 
proceed  further  in  the  suit,  or  to  prosecute  it  further,  subject  to  the  pay- 
ment of  costs  to  the  defendants.  In  substance,  then,  we  think  the  original 
cause  in  the  circuit  court  ought  now  to  be  treated  by  us  as  virtually  at  an 
end,  for  all  the  purposes  of  requiring  our  decision  upon  the  certified  ques- 
tions ;  and  that  the  motion  to  withdraw  the  record,  and  discontinue  the 
cause,  ought  to  be  granted. 

In  making  this  decision,  we  wish  to  be  understood,  as  not  meaning  to  in- 
timate, that  the  party,  upon  whose  motion  any  questions  are  certified  to 
this  court  under  the  statute,  has  a  right,  generally,  to  withdraw  the  record, 
or  discontinue  the  case  here,  while  the  original  cause  is  retained  in  the 
circuit  court  for  ulterior  proceedings.     That  is  a  point  of  a  very  different 
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nature  from  that  dow  before  us,  and  may  require  very  different  principles 
to  govern  it.  It  will  be  sufficient  to  decide  it,  when  it  shall  arise  directly 
in  judgment. 

On  consideration  of  the  motion  made  in  this  cause,  on  a  prior  day  of  the 
present  term  of  this  court,  to  wit,  Thursday,  the  12th  inst.,  by  Mr.  Smith, 
of  counsel  for  the  plaintiff,  to  dismiss  this  cause,  and  of  the  arguments 
thereupon  had,  as  well  in  support  of  as  against  the  motion,  it  is  now  here 
considered  by  the  court,  that  said  motion  be  and  the  same  is  he];eby  granted. 
Whereupon,  it  is  now  here  ordered  and  adjudged  by  this  court  that  this 
cause  be  and  the  same  is  hereby  dismissed. 


*63]    *Ceawford  Allen,  Appellant,  v.  John  Hammond,  Appellee. 
ConceUation  of  contact  fovmded  in  mistake  of /act. 

The  brig  Aun,  of  Boston,  on  a  voyage  from  New  Orleans  to  Madeira,  &c.,  was  unlawfally  cap- 
tured by  a  part  of  the  Portuguese  squadron,  and  was,  with  her  cargo,  condemned  ;  upon  the 
remonstrance  of  the  government  of  the  United  States,  the  claim  of  the  owner  for  compensation 
for  this  capture  was,  on  the  I9ch  of  January  1882,  admitted  by  the  government  of  Portugal, 
to  an  amount  exceeding  $83,000,  one-fourth  of  which  was  soon  after  paid.  On  the  27th  of 
January  1832,  the  owner  of  the  Ann  and  cargo,  neither  of  the  parties  knowing  of  the  admis- 
sion of  the  claim  by  Portugal,  made  an  agreement  with  the  appellant,  to  allow  him  a  sum,  a 
little  below  one-third  of  the  whole  amount  of  the  sum  admitted,  as  commissions,  on  his  agree- 
ing to  use  his  utmost  efforts  for  the  recovery  thereof ;  at  the  time  this  agreement  was  made, 
which  was  under  seal,  H.,  the  appellee,  was  indebted  to  the  appellant.  A.,  |268,  for  services 
rendered  to  him  in  the  course  of  a  commercial  agency  for  him ;  in  the  contract,  it  was  agreed, 
that  this  debt  should  be  released.  Under  the  contract,  A.  received  the  payment  of  one-fourth 
of  the  amount  admitted  to  bo  due  to  H.,  by  Portugal ;  and  H.  filed  a  bill  to  have  the  contract 
rescinded,  and  delivered  up  to  him  ;  the  debt  of  |208  to  be  deducted  from  the  same,  with  inter- 
est, &c.  The  circuit  court  made  a  decree  in  favor  of  H.,  and  on  the  payment  of  $268,  with 
interest,  the  contract  was  ordered  to  be  delivered  up  to  be  cancelled.  The  decree  of  the  circuit 
court  was  affirmed ;  the  court  being  of  opinion,  that  the  agreement  had  been  entered  into  by 
both  the  parties  to  it,  under  a  mistake,  and  under  entire  ignorance  of  the  allowance  of  the  claim 
of  the  owner  of  the  Ann,  and  her  cargo  ;  it  was  without  consideration  ;  services  long  and  ardu- 
ous were  contemplated,  but  the  object  of  those  services  had  been  attained. 

If  a  life-estate  in  land  is  sold,  and  at  the  time  of  the  sale,  the  estate  is  terminated  by  the  death 
of  the  person  in  whom  the  right  vested,  a  court  of  equity  would  rescind  the  purchase ;  if  a 
horse  is  sold,  which  both  parties  believed  to  be  alive,  the  purchaser  would  not  be  compelled 
to  pay  the  consideration.^ 

The  law  on  this  suject  is  clearly  stated  in  the  case  of  Hitchcock  v.  Giddings,  Daniel's  Exch.  1, 
where  it  is  said,  that  a  vendor  Is  bound  to  know  he  actually  has  that  which  the  professes  to 
sell ;  and  even  though  the  subject  of  the  contract  be  known  to  both  parties  to  be  liable  to  a 
contingency,  which  may  destroy  it  immediately  ;  yet  if  the  contingency  has  already  happened, 
it  will  be  void. 

Hammond  v.  Allen,  2  Sumn.  887,  affirmed. 

Appeal  from  the  Circuit  Court  of  Rhode  Island.  In  the  circuit  court, 
the  appellee,  John  Hammond,  filed  a  bill,  praying  that  a  certain  instrument 
in  writing,  executed  by  him  and  the  appellant,  in  January  1832,  by  which 
he  had  stipulated  to  allow  to  the  appellant  a  compensation  for  establish- 
ing a  claim  on  the  Portuguese  government,  for  the  illegal  capture  of  a 

■  And  see  Martin  v.  McGormick,  8  N.  Y.  881 ;  Miles  v.  Stevens,  8  Penn.  St.  21 ;  s.  a  8  Olark 
484. 
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^vessel  belonging  to  him,  should  be  cancelled  ;  the  consideration  for  the 
said  stipulation  having  failed ;  the  bill  also  prayed  for  further  and  other 
relief. 

The  instrument  referred  to  was  an  irrevocable  power  of  attorney  from 
Hammond  to  Allen,  to  receive  from  the  government  of  Portugal,  or  of  the 
United  States,  and  of  and  from  all  and  every  person  and  persons  whomso- 
ever, a  certain  claim  or  demand  which  said  Hammond  had,  for  and  on  account 
of  the  capture  and  condemnation  of  the  American  brig  Ann,  of  Boston,  and 
her  cargo,  on  a  voyage  from  New  Orleans  to  Ooree  (intending  to  stop 
and  trade  at  Fayal,  Madeira  and  Tcneriffe),  by  the  Portuguese  squadron 
cruising  off  the  island  of  Terceira,  and  condemned  by  the  tribunal  sitting 
at  Lisbon,  under  the  authority  of  the  Portuguese  government,  on  the  2 2d  of 
December  1831.  The  agreement  was  made  on  the  27th  day  of  January 
1832,  between  Hammond  and  Allen,  by  which  Hammond  agreed  to  pay 
Allen  ten  per  cent,  on  all  sums  recovered,  until  the  amount  should  equal 
$8000,  and  on  all  sums,  over  that  amount,  thirty-three  per  cent. ;  and  Allen 
agreed  to  use  his  utmost  efforts  to  bring  the  claim  to  a  favorable  issue,  and 
to  receive  the  aforesaid  commission  in  full  compensation  for  his  services 
and  expenses,  already  incurred,  or  thereafter  to  be  incurred,  in  prosecuting 
the  claims. 

The  bill,  amongst  other  things,  alleged,  that  on  the  10th  of  January 
1832,  in  consequence  of  measures  taken  by  the  representatives  of  the  govern- 
ment of  the  United  States,  at  Lisbon,  the  Portuguese  government  ^^ 
•recognised  and  admitted  the  complainant's  claim  to  the  amount  of  l 
$33,700,  of  which  he  alleged  he  was  ignorant,  until  the  month  of  March  1832. 
That  the  power  of  attorney  was  executed  in  consequence  of  certain  repre- 
sentations made  by  Allen,  that  he  could  render  important  services  in  prose- 
cuting the  claim  against  the  Portuguese  government,  without  which  services, 
the  claim  would  be  lost ;  and  that  Alien  proposed  to  Hammond  to  appoint 
him  his  agent ;  that  he  was  then  ignorant  his  claim  had  been  recognised, 
and  also,  that  the  agreement  was  executed,  while  he  remained  ignorant  of 
the  fact. 

The  bill  also  charged,  that  the  claim  has  not  been  liquidated  or  paid,  in 
consequence  of  any  interference  or  exertions  of  the  defendant,  or  through 
any  agency  or  influence  on  his  part.  That  both  said  instruments  were 
executed,  without  due  consideration,  and  when  the  complainant  was  ignorant 
of  the  situation  of  his  claim  on  the  Portuguese  government.  That  the  con- 
tract of  January  27th,  1832,  "was  entered  into  and  executed,  without  any 
adequate  consideration  or  services  to  be  by  the  said  Crawford  Allen  paid  or 
performed,"  under  mistaken  views  and  ignorance  of  the  then  situation  of 
the  complainant's  claim  ;  and  was  hard,  unconscionable  and  unequal,  and 
ought,  on  that  account,  to  be  set  aside,  even  if  said  claim  had  not  been 
liquidated  by  the  Portuguese  government,  at  the  time  said  contract  was 
made  and  executed. 

The  answer  gave  thQ  history  of  the  acquaintance  between  the  complain- 
ant and  defendant ;  showed  the  measures  to  enforce  this  claim,  which  the 
defendant  had  taken,  as  the  agent  of  the  complainant,  prior  to  the  execution 
of  the  power  of  attorney;  that  those  measures  were  approved  by  the  com- 
plainant ;  that  the  power  was  read  to  him  ;  that  three  copies  were  executed  ; 
and  that  the  complainant  saw  all  the  letters  which  the  defendant  had 
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received.  It  alleged,  that  the  defendant  relinqniehed  all  claims  for  com- 
missions and  services,  amounting  to  $268,  then  dne  him  ;  and  that  the  con- 
sideration to  the  complainant,  for  executing  said  instruments,  was  the 
defendant's  relinquishment  of  the  immediate  payment  of  the  money  then  in 
his  own  hands,  of  what  was  then  justly  due  to  him  for  commissions  and  for 
services  already  rendered  in  regard  to  the  reclamation  of  said  vessel  from  the 
Portuguese  government,  and  the  agreement  on  the  part  of  said  defendant, 
to  use  his  ''  utmost  efforts  to  bring  the  aforesaid  claim  to  a  favorable  issue," 
«AAl     ^^^  ^^  sustain  all  the  expenses  in  prosecuting  said  claim.  *The  defend 

-I  ant  expressly  denied,  that  it  was  any  part  of  the  understanding  oi 
agreement  between  him  and  the  complainant,  that  the  defendant  was  not 
to  receive  said  stipulated  sums,  in  case  there  should  be  little  or  no  trouble 
in  obtaining  said  money.  On  the  contrary  (he  stated),  the  understanding 
and  agreement  was,  that  the  defendant  was  to  receive  said  sums  and  no 
more,  even  though  Lis  trouble  and  expenses  should  much  exceed  said  sums, 
and  to  receive  said  sums  also,  if  his  trouble  and  expenses  should  be  but  very 
small ;  and  both  parties  fully  understood,  that  the  value  of  the  bargain  to 
the  defendant  depended  on  these  contingencies — and  the  defendant  averred, 
that  he  had  no  knowledge,  at  the  time,  of  the  situation  of  the  claim,  except 
that  derived  from  the  letters  annexed  to  his  answer,  that  all  the  information 
ho  had  was  made  known  to  the  complainant  and  was  common  to  them  both  ; 
that  it  was  made  known  to  the  complainant  in  conversations,  and  by  exhibit- 
ing said  letters  ;  and  he  denied  that  the  agreement,  when  executed,  was  to 
depend  for  its  validity  on  any  subsequent  information,  from  any  source 
whatever.  ^^  On  the  contrary,  it  was  fully  understood,  that  contingencies 
like  the  one  which  unexpectedly  happened,  or  others  of  an  opposite  char- 
acter, might  render  the  agreement  very  advantageous,  or  very  disadvan- 
tageous, to  the  defendant.'' 

The  circuit  court  gave  a  decree  in  favor  of  the  complainant ;  and  the 
defendant  appealed  to  this  court.  The  decree  required  the  defendant  to 
bring  the  agreement  of  January  27th,  1832,  into  the  clerk's  office,  within 
ninety  days,  for  cancellation,  and  enjoined  the  defendant  from  asserting  any 
title,  at  law  or  in  equity,  under  the  same  ;  and  it  also  ordered  the  payment 
of  $268,  by  the  complainant  to  the  defendant. 

The  case  was  agued  by  Green  and  Ogden,  for  the  appellant ;  and  by 
Webstery  for  the  appellee. 

Oreen  and  Ogden^  for  the  appellant,  contended,  that  this  decree  ought  to 
be  reversed,  because  it  appears  by  the  evidence  in  the  cause  :  1.  That  the 
agreement  was  fairly  made,  and  for  a  valuable  consideration,  and  is  not 
unconscionable  or  oppressive.  2.  That  it  was  made  with  an  equal  knowledge 
of  all  the  circumstances  on  the  part  of  each  of  the  contracting  parties. 
3.  That  the  fact  that  the  claim  might  have  been  allowed  by  the  Portuguese 
government  must  have  been  contemplated  by  the  parties,  when  the  agree- 
ment was  made,  and  was  one  of  the  contingencies  which  might  make  it 
more  or  less  profitable  to  the  defendant;  and  that  the  allowance  of  the 
claim  of  that  government  did  not  relieve  the  defendant  frdm  other  duties 
^  ,  to  be  performed,  and  expenses  to  be  *incurred,  under  the  agreement ; 
-*  nor  was  the  recognition  of  the  claim,  or  even  obtaining  its  payment, 
the  sole  consideration  for  the  agreement.  4.  That  the  defendant,  by  his 
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acts,  affirmed  the  agreement,  after  he  had  fall  knowledge  that  the  claim  had 
been  allowed  by  the  Portuguese  government. 

The  evidence  fully  shows  that  the  agreement  was  fairly  made,  and  for  a 
valuable  consideration.  The  consideration  was  a  relinquishment  of  a  debt 
of  $268,  due  by  the  appellee,  and  of  a  compensation  for  services  in  prose- 
cuting a  claim.  Heavy  expenses  would  be  incurred  in  the  prosecution  of 
the  same;  and  at  the  time  the  arrangement  was  made,  the  issue  of  the 
undertaking  of  the  appellapt  was  very  doubtful.  The  agreement  was  made 
with  an  equal  knowledge  of  all  the  facts,  by  both  parties  to  it.  At  the 
moment  the  agreement  was  made,  both  parties  might  have  supposed 
the  Portuguese  government  had  recognised  it ;  as  it  was  known  to  both, 
that  the  government  of  the  United  States  had  made  the  injury  dene  to  the 
appellee  the  subject. of  diplomatic  complaint,  and  had  demanded  satisfaction 
for  it.  Thus,  the  objection  to  the  rights  of  the  appellant,  founded  on 
a  want  of  consideration,  or  too  great  a  compensation,  for  services  done,  or 
to  be  done,  by  him,  which  was  sustained  by  the  circuit  court,  should  not  have 
prevailed.  The  contract  was  made  with  a  view  to  every  contingency  ;  and 
that  of  an  actual  acknowledgment  of  the  claim  having  been  made,  was  one 
of  those  contingencies  contemplated  by  the  parties.  There  was  also  a  sum 
of  money  actually  paid  for  the  contract ;  this  the  appellant  was  not  to  have 
returned  to  him  under  any  circumstances.  The  situation  of  the  claim  of 
the  appellee  on  the  Portuguese  government,  at  this  time,  even  since  its 
acknowledgment,  and  an  agreement  to  pay  the  amount  admitted  to  be  due, 
shows  that  there  was  more  in  uncertainty  than  the  mere  fact  that  the  claim 
was  not  allowed.  But  one  of  the  instalments  has  been  paid  ;  and  although 
the  period  for  the  payment  of  further  sums  has  arrived,  nothing  more  has  been 
received.  The  government  of  Portugal  is  convulsed  by  intestine  divisions, 
and  is  without  the  means  of  discharging  its  obligations.  The  appellant  has, 
under  his  contract,  duties  yet  to  be  performed;  he  is  bound  to  keep  an  agent 
in  Portugal,  whose  efforts  are  constant  to  procure  the  payment  of  the 
remaining  sums  due  to  the  appellee. 

Webster,  for  the  appellee,  contended,  that  at  the  period  of  the  *con-  ^  ^ 
tract  with  the  appellee,  there  was  no  state  of  things  existing,  which  1- 
could  furnish  a  consideration  for  the  sum  agreed  to  be  allowed  to  the  appel- 
lant. He  was  to  prosecute  the  claim  on  the  Portuguese  government,  for 
the  capture  of  the  property  of  the  appellee.  In  doing  this,  it  was  expected, 
he  would  be  obliged  to  pay  considerable  sums  for  expenses  ;  to  devote  much 
time  to  the  object ;  to  employ  agents  ;  and  yet,  at  the  instant  it  was  agreed 
to  pay  him  for  all  these  services,  or  to  provide  for  all  these  expenses, 
nothing  was  to  be  done;  for  all  had  been  accomplished,  without  his  agency. 
Thus,  no  foundation  for  the  contract  existed.  As  to  the  sum  of  $268,  paid 
by  the  appellant,  the  same  principles  which  prevent  his  obtaining  anything 
from  the  appellee  under  the  contract,  entitle  him  to  have  that  sum  repaid 
to  him,  with  interest.  Where  a  fact  of  leading  importance  to  parties  enter- 
ing into  a  contract,  was  supposed  to  exist,  and  did  not  exist,  the  contract 
formed  on  the  belief  that  it  was  in  existence,  should  be  set  aside.  This  was 
the  case  bet'ween  these  parties  ;  nothing  remained  to  be  done  by  the  appel- 
lant. It  cannot  be  contended,  that  the  payment  of  the  sum  of  $268  to  the 
appellee,  was  a  consideration  which  entitled  him  to  receive  the  thousands 

47 


68  SUPKKMK  COURT  [Jany 

AUun  V.  Hamiiioud. 

of  dollars  the  contract  wan  to  give  him,  and  which  he  now  claims.  In 
Hitchcock  V.  Giddbigs,  Daniel's  Excli.  1  (s.  c.  4  Price  135),  the  principles 
upon  which  this  case  is  rested  by  the  appellee,  are  sustained  by  the  court. 
If  the  contingency  which  was  the  object  of  the  contract  has  happened, 
the  contract  is  void. 

McLean,  Justice,  delivered  the  opinion  of  the  court. — This  suit  in  chan- 
cery is  brought  before  this  court,  by  an  appeal  from  the  decree  of  the  circuit 
court  for  the  district  of  Rhode  Island.  The  bill  was  filed  in  the  circuit  court, 
by  the  appellee,  to  compel  the  appellant  to  deliver  up  to  be  cancelled  a  cer- 
tain contract,  on  the  ground  of  its  having  been  given  through  mistake. 

In  the  year  1830,  the  appellee  being  the  sole  owner  and  master  of  the 
brig  Ann,  of  Boston,  while  on  a  voyage  from  New  Orleans  to  Madeira,  and 
thence  to  the  coast  of  Africa,  was  illegally  captured,  off  the  Western  Islands, 
by  a  part  of  a  Portuguese  squadron.  Notice  of  the  capture  was  given  to  the 
American  government,  but  the  vessel  and  cargo  were  condemned.  Such 
remonstrances  were  made  by  the  American  government,  that  on  the  19th 
*AQl     '^^^  ^^  January  1832,  the  claim  of  the  appellee  was  ^admitted,  to  the 

J  amount  of  $33,700,  by  the  Portuguese  government.  On  the  return 
of  the  appellee  to  the  United  States,  he  executed  a  power  of  attorney  to  the 
appellant,  which  is  stated  to  be  irrevocable  ;  authorizing  him  to  prosecute 
his  claim  against  the  government  of  Portugal.  And  on  the  27th  of  January 
1832,  the  parties  entered  into  a  contract,  under  seal,  in  which  Hammond 
agreed  to  pay  Allen  ten  per  centum  on  all  sums  which  he  should  recover,  up 
to  $8000,  and  thirty-three  per  cent,  on  any  sum  above  that  amount,  as 
commissions.  And  Allen  agreed  to  use  his  utmost  efforts  to  recover  the 
claim. 

Prior  to  this  period,  and  before  the  power  of  attorney  was  given,  Allen, 
who  was  a  commission-merchant  at  Providence,  Rhode  Island,  had  acted  as 
the  agent  of  Hammond  in  procuring  insurances  on  his  vessel  and  cargo,  at 
various  times,  and  also  in  the  transaction  of  other  business.  Commissions 
were  charged  by  Allen  as  in  ordinary  cases  ;  and  it  appears,  that  Hammond 
was  indebted  to  him  for  these  services,  at  the  date  of  the  above  agreement, 
the  sum  of  $268.  Allen  had  effected  an  insurance  on  the  brig  for  the  voy- 
age in  which  it  was  captured,  and  as  soon  as  he  heard  of  the  capture,  he 
made  representations  of  the  fact  to  the  secretary  of  state,  at  Washington. 
This  was  not  only  sanctioned  by  Hammond,  but  from  his  correspondence 
with  Allen,  ho  seems  to  have  placed  great  confidence  in  his  disposition  and 
ability  to  serve  him.  There  are  a  great  number  of  facts  which  are  proved 
in  the  case,  and  contained  in  the  record  ;  but  it  is  unnecessary  to  state  them, 
as  they  can  have  no  direct  bearing  on  the  principal,  and  indeed,  the  only, 
question  in  the  cause. 

It  appears,  that  eight  days  before  the  agreement  was  entered  into  by  the 
parties,  the  Portuguese  government  admitted  the  claim  of  Hammond,  one- 
fourth  of  which  was  shortly  afterwards  paid.  And  the  question  arises, 
whether  an  agreement,  entered  into  under  such  circumstances,  ought  to  be 
delivered  up  and  cancelled.  No  one  can  read  the  contract,  without  being 
struck  with  the  large  sum  that  Hammond  is  willing  to  pay  on  the  contin- 
gency of  recovering  his  claim.  Allen  was  to  receive  as  a  compensation  for 
his  services,  a  sum  little  below  the  one- third  of  the  amount  recovered.  This 
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shows,  in  the  strongest  point  of  view,  that  Hammond  could  have  entertained 
but  a  remote  prospect  of  realizing  his  claim  ;  and  indeed,  *it  woald  r^^^ 
seem,  when  the  oiroumstanoes  of  the  case  are  considered,  that  he  could  ^ 
have  had  little  or  no  ground  to  hope  for  success.  His  vessel  and  cargo  had 
been  condemned  ;  the  Portuguese  government  was  in  an  unsettled  state, 
and  its  finances  in  the  greatest  confusion  and  embarrassment.  In  his  vessel 
and  cargo,  Hammond  appears  to  have  lost  his  entire  property  ;  and  this  very 
naturally  threw  him  into  despondency,  and  induced  him  to  agree  to  pay 
nearly  one-third  of  his  demand,  to  an  agent,  who  might,  by  possibility, 
recover  it.  He,  no  doubt,  supposed,  that  by  interesting  his  agent  so  deeply 
in  the  claim,  he  would  secure  his  sympathies,  and  his  utmost  exertions. 
And  the  prospect  was,  if  the  claim,  or  any  part  of  it,  should  be  obtained, 
it  would  be  the  work  of  time,  and  of  great  effort. 

Allen  is  not  chargeable  with  fraud  in  entering  into  the  contract,  nor  in 
using  the  most  persevering  efforts  to  get  possession  of  the  instalment  paid. 
That  the  contract  was  entered  into  by  both  parties,  under  a  mistake,  is 
unquestionable.  Neither  of  them  knew  that  the  Portuguese  government 
had  allowed  the  claim.  Can  a  court  of  equity  enforce  such  a  contract?  Can 
it  refuse  to  cancel  it  ?  That  the  agreement  was  without  consideration,  is 
clear.  Services  long  and  arduous  were  contemplated  as  probable,  by  both 
parties,  at  the  time  the  contract  was  executed.  But  the  object  of  pursuit 
was  already  attained.  No  services  were  required  under  the  contract,  and 
for  those  which  Allen  had  rendered  to  Hammond  prior  to  it,  regular  charges 
seem  to  have  been  made. 

It  is  true,  the  amount  of  services  required  by  the  agent  was  uncertain. 
He  took  upon  himself  this  contingency  ;  and  had  not  the  claim  been  allowed 
by  the  Portuguese  government,  until  after  the  contract,  he  would  have  been 
entitled  to  his  commissions,  however  small  his  agency  might  have  been  in 
producing  the  result.  This,  it  may  be  supposed,  was  a  contingency  within 
the  contemplation  of  the  parties,  at  the  time  of  the  contract ;  so  that, 
unconnected  with  other  circumstances,  the  smallness  of  the  service  rendered 
could  have  constituted  no  ground  on  which  to  set  aside  the  contract.  But 
no  one  can  for  a  moment  believe,  that  Hammond  intended  to  give  to  his 
agent  nearly  $10,000,  on  the  contingency  of  his  claim  having  been  allowed 
at  the  time  of  the  contract.  And  it  is  equally  clear,  that  his  agent, 
under  such  a  circumstance,  had  no  expectation  of  receiving  that,  or  any 
other  amount  of  compensation.  *The  contract  does  not  provide  for  r*fji 
such  a  case  ;  and  it  could  not  have  been  within  the  contemplation  of  '- 
either  party.  Services  were  made  the  basis  of  the  compensation  agreed  to 
be  paid  ;  but  the  allowance  of  the  claim  superseded  all  services  in  the  case. 

The  eqnity  of  the  complainant  is  so  obvious,  that  it  is  difficult  to  make 
it  more  clear  by  illustration.  No  case,  perhaps,  has  occurred,  or  can  be 
supposed,  where  the  principle  on  which  courts  of  equity  give  relief,  is 
more  strongly  presented  than  in  this  case.  The  contract  was  entered  into 
through  the  mistake  of  both  parties  ;  it  imposes  great  hardship  and  injustice 
on  the  appellee,  and  it  is  without  consideration.  These  grounds,  either  of 
which,  in  ordinary  cases,  is  held  sufficient  for  relief  in  equity,  unite  in  favor 
of  the  appellee.  Suppose,  a  life-estate  in  land  be  sold,  and  at  the  time  of 
the  sale,  the  estate  has  terminated  by  the  death  of  the  person  in  whom  the 
right  vested;  would  not  a  court  of  equity  relieve  the  purchaser?  If  the 
11  Fk.— 4  4« 
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vendor  knew  of  the  death^  relief  would  be  given  on  the  ground  of  fraud  ; 
if  he  did  not  know  it,  on  the  ground  of  mistake.  In  either  case^  would  it 
not  be  gross  injustice,  to  enforce  the  payment  of  the  consideration?  If  a 
horse  be  sold,  which  is  dead,  though  believed  to  be  living  by  both  parties, 
can  the  purchaser  be  compelled  to  pay  the  consideration  ?  These  are  cases 
in  which  the  parties  enter  into  the  contract,  under  a  material  mistake  as  to 
the  subject-matter  of  it.  In  the  first  case,  the  vendor  intended  to  sell,  and 
the  vendee  to  purchase,  a  subsisting  title,  but  which  in  fact,  did  not  exist ; 
and  in  the  second,  a  horse  was  believed  to  be  living,  but  which  was  in  fact 
dead.  If,  in  either  of  these  cases,  the  payment  of  the  purchase-money  should 
be  required,  it  would  be  a  payment  without  the  shadow  of  consideration  ; 
and  no  court  of  equity  is  believed  ever  to  have  sanctioned  such  a  principle. 
And  so,  in  the  case  under  consideration,  if  Hammond  should  be  held  liable 
to  pay  the  demand  of  the  appellant,  it  would  be  without  consideration. 

Inhere  may  be  some  cases  of  wager,  respecting  certain  events,  where  one 
of  the  contingencies  had  happened  at  the  time  of  the  wager,  which  was 
unknown  to  both  parties,  and  which  was  held  not  to  invalidate  the  contract ; 
of  this  character,  is  the  case  of  the  Earl  of  March  v.  Pigot^  6  Burr.  2802. 
But  the  question  in  that  case,  arose  upon  the  verdict  of  a  jury,  on  a  rule  to 
^  ,  show  cause,  &c.  ;  and  *Lord  Mansfield  says,  "  the  nature  of  the 
-I  contract,  and  the  manifest  intention  of  the  parties,  support  the  ver- 
dict of  the  jury  (to  whom  it  was  left  without  objection),  that  he  who  suc- 
ceeded to  his  estate  first,  by  the  death  of  his  father,  should  pay  to  the  other, 
without  any  distinction,  whether  the  event  had,  or  not,  at  that  time,  actually 
happened." 

In  1  Fonbl.  Eq.  114,  it  is  laid  down,  that  where  there  is  an  error  in  the 
thing  for  which  an  individual  bargains,  by  the  general  rules  of  contracting, 
the  contract  is  null,  as  in  such  a  case,  the  parties  are  supposed  not  to  give 
their  assent.  And  the  same  doctrine  is  laid  down  in  Puffendorff's  Law  of 
Nature  and  Nations,  b.  1,  c.  3,  §  12.  The  law  on  this  subject  is  clearly 
stated,  in  the  case  of  Hitchcock  v.  Giddings,  Daniel's  Exch.  1  (s.  o.  4  Price 
185)  ;  where  it  is  said,  that  a  vendor  is  bound  to  know  that  he  actually  has 
that  which  he  professes  to  sell.  And  even  though  the  subject-matter  of 
the  contract  be  known  to  both  parties  to  be  liable  to  a  contingency,  which 
may  destroy  it  immediately  ;  yet  if  the  contingency  has  already  happened, 
the  contract  will  be  void. 

By  the  decree  of  the  circuit  court,  on  the  payment  of  the  amount 
including  interest,  which  is  due  from  the  appellee  to  the  appellant,  he  is 
required  to  deliver  up  to  be  cancelled  the  agreement  entered  into  on  the 
27  th  of  January  1832,  which  leaves  the  parties  as  they  were  before  the  con- 
tract ;  and  as  we  consider  the  decree  just,  and  sustained  by  principle,  it  is 
affirmed. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from 
the  circuit  court  of  the  United  States  for  the  district  of  Rhode  Island,  and 
was  argued  by  counsel :  On  consideration  whereof,  it  is  now  here  ordered, 
adjudged  and  decreed  by  this  court,  that  the  decree  of  the  said  circuit  court 
in  this  cause  be  and  the  same  is  hereby  affirmed,  with  costs. 
60 
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Unitkd  States,  Plaintiff  in  error,  v.  The  Ship  Gabonnb:  William 
Skiddey  and  others,  Claimants. 

United  States,  Plaintiffs  in  error,  v.  The  Ship   Fobtune  :   Vassb 
Manuel,  Claimant. 

Slave-trade. 

Certain  peraons,  who  were  slaves  in  the  state  of  Louisiana,  were,  by  their  owners,  taken  to  France 
as  servants ;  and  after  some  time,  were,  by  their  own  consent,  sent  back  to  New  Orleans ;  some 
of  them,  under  the  declarations  from  their  proprietors,  that  they  should  be  free ;  and  one  of 
them,  after  her  arrival,  was  held  as  a  slave.  The  ships  in  which  these  persons  were  passen- 
gers, were,  after  arriyal  in  New  Orleans,  libelled  for  alleged  breaches  of  the  act  of  congress  of 
April  20th,  1818,  prohibiting  the  importation  of  slaves  into  the  United  States :  ffeldy  that  the 
provisions  of  the  act  of  congress  did  not  apply  to  such  cases;  the  object  of  the  law  was,  to  put 
an  end  to  the  slave-trade,  and  to  prevent  the  introduction  of  slaves  from  foreign  countries ;  the 
language  of  the  statute  cannot  properly  be  applied  to  persons  of  color  who  were  domiciled  m 
the  United  States;  and  who  are  brought  back  to  their  place  of  residence,  after  their  temporary 


Appeals  from  the  District  Coart  for  the  Eastern  District  of  Louisiana. 
The  French  ship  Garonne,  from  Havre,  and  the  ship  Fortune,  also  from 
Havre,  were  lihelled,  by  several  proceedings,  by  the  United  States,  at  New 
Orleans,  in  the  district  court  of  the  United  States,  January  1836,  under  the 
provisions  of  the  first  section  of  the  act  of  congress,  passed  April  20th,  1818, 
entitled  ''  an  act  in  addition  to  an  act  to  prohibit  the  introduction  of  slaves 
into  any  port  or  place  within  the  jurisdiction  of  the  United  States,  from 
and  after  the  first  day  of  January  1808,  and  to  repeal  certain  parts  of 
the  same.'' 

The  ship  Garonne  had  arrived  in  New  Orleans,  about  the  2lBt  of  No- 
vember 1835  ;  having  on  board  a  female,  Priscilla,  who  had  been  born  a  slave 
in  Louisiana,  the  property  of  the  widow  Smith,  a  native  of  that  state,  and 
resident  in  New  Orleans.  Mrs.  Smith  and  her  daughter,  being  in  ill  health, 
went  from  New  Orleans,  with  her  family,  in  1836,  to  Havre,  taking  with 
her,  as  a  servant,  Priscilla  ;  having  previously  obtained  from  the  mayor  of 
the  city  a  passport  for  the  slave,  to  prove  that  she  had  been  carried  out  of  the 
state,  and  that  she  should  again  be  admitted  into  the  same.  Priscilla  being 
desirous  of  returning  to  New  Orleans,  from  Paris,  was  sent  back  on  board 
the  *Garonne,  under  a  passport  from  the  chargh  dea  6ffaires  of  the  r^,^^ 
United  States,  in  which  she  was  described  as  a  woman  of  color,  ^ 
the  servant  of  a  citizen  of  the  United  States.  On  the  arrival  of  the 
ship,  the  baggage  of  the  girl  was  regularly  returned  as  that  of  the  slave  of 
Mrs.  Smith. 

The  facts  of  the  case  of  the  ship  Fortune  were  as  follows  :  Mr.  Pecquet, 
a  citizen  of  New  Orleans,  went  to  France,  in  1831,  taking  with  him  two 
servants,  who  were  his  slaves,  as  was  alleged  in  the  testimony,  with  an  inten- 
tion to  emancipate  them.  They  remained  with  the  family  of  Mr.  Pecquet, 
in  France,  for  some  time,  and  returned  to  New  Orleans,  at  their  own 
instance,  in  the  ship  Fortune,  in  1835,  as  was  asserted,  as  free  persons.  The 
passport  of  the  American  legation  represented  these  females  as  domestics  of 
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Mr.  Pecquet,  of  New  Orleans,  a  citizen  of  the  United  States.  After  their 
return  to  New  Orleans,  it  did  not  appear,  that  they  were  claimed  or  held  by 
the  agent  of  Mr.  Pecquet,  or  by  any  person,  as  slaves ;  but  no  deed  of 
emancipation  for  either  of  them  had  been  executed.  On  the  arrival  of  the 
Fortune,  in  the  list  of  passengers  which  was  certified  under  the  oath  of 
the  master,  these  persons,  by  name,  were  stated  to  be  the  slaves  of  Mr. 
Pecquet.  The  declarations  of  Mr.  Pecquet  that  those  persons  were  brought 
back  as  free,  and  that  it  was  his  intention  that  they  should  be  free,  were  in 
evidence. 

The  district  court  of  Louisiana  dismissed  both  the  libels,  and  the  United 
States  prosecuted  these  appeals. 

The  case  was  argued  by  BuUer^  Attomey-Oeneral,  for  the  United  States  ; 
and  by  JoneSy  for  the  defendants. 

BuUer  stated,  that  in  the  case  of  the  Gkironne,  the  question  was  presented, 
whether  a  slave,  who  had  been  carried  out  of  the  United  States  by  a  master, 
could  be  afterwards  brought  back  to  the  United  States.  The  words  of  the 
statute  are,  that  "  it  shall  not  be  lawful  to  import  or  bring,  in  any  manner 
whatsoever,  into  the  United  States,"  &c.,  "any  negro,  mulatto  or  person  of 
color,"  with  intent  to  hold,  sell  or  dispose  of  "  such  persons  as  a  slave,  or  to 
be  held  to  service  or  labor."  It  is  not  claimed,  that  the  United  States  have, 
under  the  constitutional  power  "  to  regulate  commerce,"  a  right  to  interfere 
*'7»5 1     ^^^^  ^^®  *regulations  of  states  as  to  slaves.     The  powers  of  congress 

■'  apply  lo  foreign  commerce.  The  words  of  the  statute  are,  "  import," 
or  "  bring,"  and  the  case  stated  in  the  proceedings  is  fairly  within  the  law. 
The  persons  were  brought  into  the  state  of  Louisiana  as  slaves,  and  are  here 
held  as  such.  If  the  words  of  the  statute  comprehend  the  case,  the  court 
will  apply  them  ;  and  they  will  not  be  restrained  from  doing  so  by  the  sup- 
position that  the  case  to  which  they  apply  was  not  intended  by  congress. 

In  the  case  of  the  ship  Fortune,  the  attorney-general  argued,  that  there 
was  error  in  the  decree  of  the  district  judge  in  dismissing  the  libel  of  the 
Uuited  States,  on  the  ground,  that  as  the  persons  of  color  brought  into  New 
Orleans  were  free,  the  act  of  congress  was  not  violated.  This  was  not  the 
issue  ;  the  allegation  on  the  part  of  the  United  States  is,  and  the  evidence 
establishes,  that  persons  of  color  were  brought  into  the  United  States  by  the 
ship  Fortune,  and  that  they  were  to  be  held  to  service  or  labor,  either  as 
slaves  or  otherwise.  In  either  case,  the  law  is  broken,  and  the  penalties  are 
incurred  by  the  ship. 

It  is  not  necessary  ts  show  that  the  persons  were  held  as  slaves,  after 
their  arrival  in  New  Orleans.  Were  they  brought  into  the  United  States  as 
slaves  ?  This  is  established  by  the  list  of  passengers  sworn  to  by  the  master 
of  the  ship.  After  naming  them,  he  states,  "  these  two  negresses  are  slaves 
of  Mr.  Pecquet,  and  are  sent  to  New  Orleans  by  their  master."  In  the 
United  States  v.  Gooding y  12  Wheat.  460  ;  it  was  decided,  that  the  declara- 
tions of  the  ma??ter  of  a  ship,  in  the  transactions  of  the  vessel,  being  a  part 
of  the  res  gestoB^  are  competent  evidence  of  the  voyage.  The  declaration  of 
the  master  in  this  case  was  in  the  course  of  his  duty.  If  the  persons  were 
brought  to  the  United  States,  not  as  slaves,  but  to  be  held  to  service  or  labor, 
the  case  is  the  same. 

If  the  construction  given  by  the  district  court  of  Louisiana  is  maintained, 
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the  act  of  1807,  to  which  this  is  a  sopplement,  will  be  defeated.  The  objects 
and  pnrposcs  of  that  law  were,  to  prevent  any  persons  of  color  being 
brought  into  the  United  States,  to  be  held  to  service  or  labor.  If  evidence 
of  intention  is  to  acqait,  the  law  will  be  null.  The  question  is,  whether  not 
having  made  the  persons  brought  in  the  vessel  free,  the  intention  only  to 
emancipate  them,  will  operate  to  defeat  the  law  ?  Suppose,  the  intention  of 
the  owner,  or  his  instructions  to  his  agent,  not  carried  into  effect,  how  would 
the  ^case  stand  ?  Could  not  the  persons  have  been  sold  as  slaves  p^. 
after  their  arrival?  Would  the  intention  to  emancipate  them  give  a  ^ 
substantial  claim  to  freedom  ? 

Congress  had  power  to  pass  this  law.  They  may  have  thought,  that  if 
an  owner  of  slaves  carried  them  to  a  foreign  country,  he  ought  not  to  be 
allowed  to  bring  them  back. 

JoneSy  for  the  claimants  of  the  Garonne,  and  for  the  claimants  of  the 
Fortune. — The  government  of  the  United  States  has  no  right  to  interfere 
with  the  property  of  the  owners  of  slaves  ;  nor  was  it  the  object  of  the  law 
on  which  these  proceedings  are  founded,  to  do  ko.  The  persons  who  were 
brought  in  the  Garonne,  were  slaves  in  Paris  ;  and  when  they  returned,  they 
came  to  a  domicil  they  had  never  lost.  Sojourning  in  France,  did  not  deprive 
them  of  their  domicil.  The  case  may  be  illustrated,  by  supposing  a  Mary- 
land gentleman  shall  take  his  slave  with  him,  when  travelling,  into  Virginia. 
He  could  not,  according  to  the  principles  contended  for  by  the  United 
States,  bring  him  back.  But  this  is  a  misconception  of  the  law.  It  was 
intended  to  apply  to  persons  brought  from  foreign  countries,  and  who  were 
so  imported  for  the  purpose  of  their  being  slaves.  Its  whole  application  is  to 
the  slave-trade.  To  prohibit  the  return  of  slaves  from  a  foreign  country, 
to  which  they  may  have  accompained  their  owners,  is  a  direct  interference 
with  the  rights  of  those  owners  ;  and  is  against  the  constitution  of  the  United 
States. 

But  if  these  views  of  the  case  left  it  in  any  doubt,  the  whole  of  the  case 
of  the  Fortune  shows  that  the  persons  of  color  brought  from  Havre,  were 
free.  They  had  been  discharged  from  slavery  by  their  master,  and  were 
entitled  to  be  emancipated.  In  a  court  of  equity,  their  claim  to  freedom 
could  have  been  substantiated.  All  the  facts  of  the  case  exclude  the  suppo- 
sition that  they  were  to  be  held  to  service  or  labor. 

Tanky,  Ch.  J.,  delivered  the  opinion  of  the  court. — These  two  cases  are 
appeals  from  decrees  of  the  district  court  for  the  eastern  district  of  Louisi- 
ana, upon  libels  filed  by  the  district- attorney,  against  these  said  ships,  their 
tackle,  apparel  and  furniture  ;  for  alleged  breaches  of  the  act  of  congress  of 
April  20th,  1818  (3  U.  S.  Stat.  450),  prohibiting  the  importation  of  slaves 
into  the  United  States. 

In  the  case  of  the  ship  Garonne,  the  facts  were  admitted  by  the  ^^^ 
^parties  in  the  court  below,  and  are  in  substance,  as  follows :  Priscilla,  * 
a  person  of  color,  born  in  Louisiana,  was  a  slave ;  the  property  of  the 
widow  Smith,  who  was  a  native  of  the  same  state.  Mrs.  Smith,  and  her 
daughter,  Madame  Coucbain,  being  in  an  ill  state  of  health,  left  New  Or- 
leans, with  her  family,  for  France,  in  1835,  taking  with  her  as  a  servant, 
the  above-mentioned  girl.  Priscilla  being  desirous  of  returning  to  New 
OrleanSy  Mr.  Couchain,  the  son-in-law  of  Mrs.  Smith,  through  the  interven- 
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tion  of  a  friend,  procured  for  her  a  passage  in  the  ship  Oaronne  from  Havre 
to  New  Orleans  ;  and  since  her  arrival  at  that  place,  she  has  lived  at  the 
house  of  Mrs.  Smith,  and  is  held  as  her  slave. 

Upon  this  statement  of  facts,  the  question  is  presented,  whether  Mrs. 
^Smith,  a  resident  of  Louisiana,  going  abroad,  and  sojourning  for  a  time  in  a 
foreign  country,  and  taking  with  her  one  of  her  slaves,  as  an  attendant,  may 
lawfully  bring,  or  send  her  back  to  her  home,  with  intent  to  hold  her  as 
before  in  her  service.  It  does  not  appear  from  the  evidence,  or  admissions 
in  the  case,  whether  the  laws  of  France  gave  the  girl  a  right  to  her  free- 
dom, upon  her  introduction  into  that  country.  But  this  omission  is  not 
material  to  the  decision.  For  even  assuming  that,  by  the  French  law,  she 
was  entitled  to  freedom,  the  court  is  of  opinion,  that  there  in  nothing  in  the 
act  of  congress  under  which  these  proceedings  were  had,  to  prevent  her 
mistress  from  bringing  or  sending  her  back  to  her  place  of  residence  ;  and 
continuing  to  hold  her  as  before,  in  her  service. 

The  object  of  the  law  in  question  was,  to  put  an  end  to  the  slave-trade  ; 
and  to  prevent  the  introduction  of  slaves  into  the  United  States,  from  other 
countries.  The  libel  in  this  case  was  filed  under  the  first  section  of  the  act, 
which  declares,  '^  that  it  shall  not  be  lawful  to  import  or  bring  in  any  manner 
into  the  United  States  or  territories  therof,  from  any  foreign  kingdom, 
place  or  country,  any  negro,  mulatto  or  person  of  color,  with  intent  to  hold, 
sell  or  dispose  of  such  negro,  mulatto  or  person  of  color,  as  a  slave,  or  to  be 
held  to  service  or  labor  ;"  and  then  proceeds  to  make  the  vessel  liable  to 
forfeiture,  which  shall  be  employed  in  such  importation.  The  language 
of  the  law  above  recited,  is  obviously  pointed  against  the  introduction  of 
negroes  or  mulattoes  who  were  inhabitants  of  foreign  countries,  and  cannot 
properly  be  applied  to  peraons  of  color  who  are  domiciled  in  the  United 
States,  and  who  are  brought  back  to  their  place  of  residence,  after  a  tem- 
porary absence.  In  the  case  before  the  court,  althougli  the  girl  had  been 
^     ,     staying  for  a  time  in  *France,  in  the  service  of  her  mistress  ;  yet  in 

1  construction  of  law,  she  continued  an  inhabitant  of  Louisiana,  and 
her  return  home  in  the  manner  stated  in  the  record,  was  not  the  importation 
of  a  slave  into  the  United  States  ;  and  consequently,  does  not  subject  the 
vessel  to  forfeiture. 

If  the  construction  we  have  given  to  this  section  of  the  law  needed  con- 
firmation, it  will  be  found  in  the  exception  contained  in  the  fourth  section  of 
the  law  in  relation  to  persons  of  color,  who  are  "  inhabitants,  or  held  to 
service  by  the  laws  of  either  of  the  states  or  territories  of  the  United  States." 
This  section  prohibits  our  own  citizens,  and  all  other  persons  resident  in  the 
United  States,  from  taking  on  board  of  any  vessel,  or  transporting  from 
any  foreign  country  or  place,  any  negro  or  mulatto,  '^  not  being  an  inhabi- 
tant, nor  held  to  service  by  the  laws  of  either  of  the  states  or  territories  of 
the  United  States."  Under  this  section,  the  mere  act  of  taking  or  receiving 
on  board  the  colored  person,  in  a  foreign  country,  with  the  intent  to  sell, 
or  hold  such  person  in  slavery,  constitutes  the  offence.  But  inasmuch  as 
Priscilla  was  an  inhabitant  of  New  Orleans,  and  held  to  service  by  the  laws 
of  Louisiana,  if  the  master  of  an  American  vessel  had  taken  her  on  board 
at  Havre,  for  the  purpose  of  transporting  her  to  Louisiana,  there  to  be  held 
in  slavery,  it  is  very  clear,  that  by  reason  of  the  exception  above-mentioned, 
the  act  of  receiving  her  in  his  vessel  for  such  a  purpose,  would  have  been 
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no  offence  ;  while  the  taking  on  board  of  a  negro  or  mulatto,  who  was  the 
inhabitant  of  any  other  country,  would  have  been  a  high  misdemeanor,  and 
subjected  the  party  to  severe  punishment,  and  the  vessel  to  forfeiture.  It 
would  be  difficult  to  assign  a  reason  for  this  discrimination,  if  the  persons 
of  color  described  in  the  exception,  could  not  be  brought  to  this  country, 
without  subjecting  the  vessel  to  forfeiture  ;  and  the  exception  made  in  this 
section,  in  relation  to  those  who  are  inhabitants,  or  held  to  service  by  the 
laws  of  either  of  the  states  or  territories  of  the  United  States,  proves  that 
congress  did  not  intend  to  interfere  with  persons  of  that  description,  nor  to 
prohibit  our  vessels  from  transporting  them  from  foreign  countries  back 
to  the  United  States. 

The  principles  above  stated  decide  also  the  case  of  the  United  StaUs  v. 
The  Ship  JFbrtune.  We  think,  there  is  enough  in  the  record,  to  show  that 
the  persons  of  color  therein  mentioned,  were  sent  to  New  Orleans,  the  place 
of  their  residence,  for  the  purpose  of  being  there  manumitted,  and  not  to 
be  held  in  slavery.  But  it  is  ^unnecessary  to  go  into  an  examination  ^ 
of  the  evidence  on  this  point ;  because,  in  either  case,  the  bringing  ^ 
them  home  was  not  an  offence  against  the  act  of  congress,  and  the  vessel  in 
which  they  returned  is  not,  on  that  account,  liable  to  seizure  and  condemna- 
tion. The  decree  of  the  district  court  must,  therefore,  be  affirmed,  in  each 
of  these  cases. 

Thbsb  causes  came  on  to  be  heard,  on  the  transcripts  of  the  record  from 
the  district  court  of  the  United  States  for  the  eastern  district  of  Louisiana, 
and  were  argued  by  counsel :  On  consideration  whereof,  it  is  now  here 
ordered  and  decreed  by  this  court,  that  the  decree  of  the  said  district  court, 
in  each  of  the  causes,  be  and  the  same  is  hereby  affirmed. 


*Thomas  Evans,  Plaintiff  in  error,  v.  STEBLma  H.  Geb.  [*80 

Jurisdiction,— Bills  of  exchtmge, —  Waiver  of  irregularities. 

A  bill  of  exchange  was  drawn  in  Alabama,  by  a  citizen  of  that  state,  in  favor  of  another  citizen 
of  Alabama,  on  a  person  at  Mobile,  who  was  also  a  citizen  of  that  state ;  it  was,  before  presen- 
tation, indorsed  in  blanlc  by  the  payee,  and  became,  hondfide^  by  delivery  to  him,  the  property 
of  a  citizen  of  North  Carolina ;  and  by  indorsement  subsequently  made  upon  it,  by  the  attorney 
of  the  indorsee,  the  blank  indorsement  was  converted  into  a  full  indorsement,  by  writing  the 
words,  "  pay  to  Sterling  U.  Qee,"  the  pluintiff,  over  the  indorser's  name  ;  the  bill  was  pro- 
tested for  nou-aoceptance,  and  a  suit  was  instituted  on  it,  before  the  day  of  payment,  against 
the  indorser,  in  the  district  court  of  the  United  States  for  the  district  of  Alabama.  The  dis- 
trict court  rejected  evidence  offered  by  the  defendant,  to  show  that  the  bill  was  given  by  him 
to  the  partner  of  the  plaintiff,  a  resident  in  Alabama,  for  property  owned  by  him  and  the  plain- 
tiff, they  being  copartners ;  that  the  indorsement,  when  given,  was  in  blank,  and  that  the 
drawer  and  drawee  of  the  bill  are  also  citizens  of  Alabama ;  the  district  court  also  instructed 
the  jury  that  the  indorsement  iu  blank,  authorized  the  pluintiff  to  fill  it  up  as  had  been  done ; 
and  that  the  plaintiff  was,  under  the  law  of  Alabama,  entitled  to  reco  ver  ten  per  cent,  damages 
the  bill  not  having  been  accepted  :  Heid,  that  there  was  no  error  in  the  instructions  of  the  dis- 
trict court :  evidence  to  show  that  the  original  parties  to  the  bill  of  exchange  were  citizens  of 
the  same  state,  if  offered  to  affect  the  jurisdiction  of  the  court,  was  inadmissible,  under  the 
general  issue ;  a  plea  to  the  jurisdiction  should  have  been  put  in.^ 

>  Sims  V.  Hundley,  6  How.  1 ;  Smith  «.  Kemoohan,  7  Id.  216 ;  RailroAd  Co.  «.  Qalgley,  31  Id. 
20S. 
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The  rale  was  established  by  this  court,  in  Young  v.  Bryan,  6  Wheat.  146,  that  a  circuit  court  of 
the  United  States  has  jurisdiction  of  a  suit  brought  by  the  indorsee  of  a  promissory  note,  who 
is  a  citizen  of  one  state,  against  the  indorser,  who  is  a  citizen  of  a  different  state,  whether  a 
suit  could  be  brought  in  that  court  by  the  indorsee  against  the  malcer,  or  not.* 

The  bondjide  holder  of  a  bill  of  exchange  has  a  right  to  write  over  a  blank  indorsement,  directing 
to  whom  the  bill  shall  be  paid,  at  any  time  before  or  after  the  institution  of  a  suit ;  this  is  the 
settled  doctrine  in  the  English  and  American  courts ;  and  the  holder,  by  writing  such  direction 
over  a  blank  indorsement,  ordering  the  money  to  be  paid  to  a  particular  person,  does  not  become 
an  indorser. 

A  suit  may  be  brought  against  the  drawer  and  indorser  of  a  bill  of  exchange,  on  its  non-accept- 
ance ;  the  undertaking  of  the  drawer  and  indorser  is,  that  the  drawee  will  accept  and  pay ;  and 
the  liability  of  the  drawer  only  attaches,  when  the  drawee  refuses  to  accept,  or,  having  accepted, 
fails  to  pay.  A  refusal  to  accepts  is,  then,  a  breach  of  the  contract,  upon  the  happening  of 
which,  a  right  of  action  instantly  accrues  to  the  payee,  to  recover  from  the  drawee  the  value 
expressed  in  the  bill ;  that  being  the  consideration  the  payee  gave  for  it ;  such  also  is  the 
undertaking  of  an  indorser,  before  the  bill  has  been  presented  for  acceptance,  he  being,  in  fact, 
a  new  drawer  of  the  same  bill,  upon  the  terms  expressed  on  the  face  of  it' 

It  was  urged,  that  the  transcript  of  the  record  from  the  district  court,  showed  that  a  general 
demurrer  had  been  filed,  which  had  not  been  disposed  of ;  that  a  nonsuit  had  been  taken  by 

yp,l  the  defendant  in  the  district  court,  and  that  a  motion  to  set  it  ^aside  had  been  over- 
^  ruled  ;  that  the  case  had  been  submitted  to  the  jury,  without  an  issue  between  the  par- 
ties, and  that  the  verdict  had  been  returned  by  eleven  instead  of  twelve  jurors ;  on  these  alleged 
grounds,  it  was  claimed  that  the  judgment  of  the  district  court  should  be  reversed.  What- 
ever might  have  been  the  original  imperfections,  if  not  waived  expressly,  they  were  so,  by  the 
defendant  going  to  trial  upon  the  merits ;  and  thus  they  cannot  constitute  an  objection  to 
the  judgment  on  a  writ  of  error. 

Ebbob  to  the  District  Court  for  the  Southern  District  of  Alabama.  The 
defendant  in  error,  Sterling  11.  Gee,  a  citizen  of  the  state  of  North  Caro- 
lina, instituted  an  action  of  assumpsit  in  the  district  court,  against  Thomas 
Evans,  a  citizen  of  the  state  of  Georgia.  The  action  was  founded  on  a  bill 
of  exchange,  drawn  by  Harris  Smith,  in  Wilcox  county,  in  the  state  of  Ala- 
bama, December  16th,  1834,  on  George  M.  Rives,  at  twelve  months  after 
date,  payable  to  the  order  of  Thomas  Evans,  and  by  him  indorsed  in  blank. 
The  bill  was  regularly  protested  for  non-acceptance,  and  the  suit  was 
brought,  without  waiting  for  the  arrival  of  the  day  of  payment.  The  cause 
was  tried  at  May  term  1836.  The  defendant  excepted  to  the  opinion  of  the 
court,  and  a  verdict  and  judgment  having  been  given  for  the  plaintiff, 
the  defendant  prosecuted  his  writ  of  error. 

The  record  showed,  that  at  May  term  i836,  the  defendant  filed  a  demur- 
rer to  the  plaintiff's  declaration,  which  was  in  the  common  form  ;  and  that 
at  the  December  term  of  the  court  following,  "  the  plaintiff  takes  nonsuit ;" 
upon  which  the  court  entered  a  judgment  of  nonsuit,  and  immediately  after, 
on  motion,  the  judgment  of  nonsuit  was  set  aside.  At  the  following  May 
term,  no  other  pleadings  having  been  filed,  the  case  was  tried  by  a  jury, 
and  a  verdict,  under  the  instructions  of  the  court,  was  given  in  favor  of  the 
plaintiff,  for  the  whole  amount  claimed  by  him,  on  which  the  court  entered 
a  judgment,  according  to  the  verdict. 

The  bill  of  exceptions  stated,  that  the  bill  being  relied  on  by  the  plain- 
tiff to  sustain  his  action,  together  with  proof  of  protest  for  non-acceptance, 
and  notice  to  the  drawer  and  indorser  of  the  protest  for  non-acceptance  ; 
the  defendant  offered  to  prove  by  way  of  defence  against  the  said  evidence, 

>  Bee  note  to  Toung  v.  Bryan,  6  Wheat  146.  *  Wataon  ».  Tarpley,  18  How.  617. 
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that  the  said  bill  was  given  by  the  said  defendant  to  Charles  J.  Oee,  for 
property  purchased  by  him  ;  that  *the  property  belonged  jointly  to  p^ 
Charles  J.  Gee  and  Sterling  H.  Gee,  the  plaintiff ;  that  they  then  I-  ^^ 
were,  and  continued  to  be,  and  then  were,  general  copartners  ;  that  when 
the  indorsement  was  made  on  the  bill,  it  was  indorsed  in  blank,  and  that  the 
said  indorsement  has  been  filled  up  by  the  plaintiff's  counsel,  since  this  suit 
was  commenced  ;  that  Charles  J.  Gee  resided  in  this  state,  and  did  when 
the  suit  was  brought,  and  was  a  citizen  of  the  state  of  Alabama  ;  and 
that  the  defendant,  and  H.  S.  Evans  and  George  M.  Rives,  were  also,  citi- 
zens of  this  state.  This  evidence  the  court  rejected,  on  the  ground,  that 
the  indorsement  having  been  made  and  given  in  blank,  the  plaintiff  was 
authorized  to  fill  it  up,  as  above  shown  ;  and  that  the  facts  above  set  forth 
could  constitute  no  defence,  and  were  not  proper  evidence.  The  court  fur- 
ther instructed  the  jury,  that  the  bill  being  drawn  in  this  state,  and  on  a 
person  residing  in  this  state,  and  made  payable  in  this  state,  upon  non- 
acceptance  and  notice,  the  indorser  was  liable  for  ten  per  cent,  damages  on 
the  amount  of  the  bill,  for  want  of  acceptance  therefor. 

The  case  was  argued  by  -ffey,  for  the  plaintiff  in  error  ;  and  by  OgdeHy 
for  the  defendant. 

Wayne,  Justice,  delivered  the  opinion  of  the  court. — Th'.s  action  is 
brought  upon  a  bill  of  exchange  of  which  the  following,  is  a  copy. 

$6360.  Wilcox  County,  Dec.  16,  1834. 

Twelve  months  after  date  of  this  my  sole  and  only  bill  of  same  tenor  and 
date,  pay  to  the  order  of  Thomas  Evans,  five  thousand  three  hundred  and 
fifty  dollars  ;  negotiable  and  payable  at  the  ofiice  of  discount  and  deposite 
branch  Bank  of  the  United  States,  at  Mobile,  for  value  received,  this,  the 
16th  day  of  December  1834. 
To  GfiOBOfi  M.  RivBs,  Mobile.  H.  Smith  Evans. 

The  plaintiff  in  error,  the  payee  of  the  bill,  indorsed  the  same  in  blank, 
and  the  defendant  in  error  became  the  bond  fide  holder  of  it  by  delivery  ; 
though  the  indorsement  in  blank  was,  at  the  time  of  the  delivery  to  the 
holder,  by  himself,  and  subsequently,  by  his  attorney,  converted  into  a  full 
indorsement ;  the  words,  "  pay  to  Sterling  H.  Gee,"  having  been  written 
over  the  indorser's  name.  Upon  the  trial  of  the  cause  in  the  court  below, 
the  bill,  with  proof  of  protest  for  *non-acceptance,  and  notice  to  the  ^^ 
drawer  and  indorser  of  the  protest,  was  given  in  evidence.  To  resist  ^ 
a  recovery,  "  the  defendant  offered  to  prove,  that  the  bill  was  given  by  him 
to  Charles  Gee,  for  property  purchased  by  himself  ;  that  the  property 
belonged  jointly  to  Charles  J.  Gee  and  Sterling  H.  Gee,  the  plaintiff  ;  that 
they  then  were,  and  continue  to  be,  and  now  are,  general  copartners ;  that 
when  the  indorsement  was  made,  it  was  in  blank,  and  that  the  said  indorse- 
ment has  been  filled  up  by  the  plaintiff's  counsel,  since  the  suit  had  been 
commenced  ;  that  Charles  J.  Gee  resides  in  this  state,  and  did  when  the 
suit  was  brought,  and  is  a  citizen  of  the  state  of  Alabama  ;  and  that  H. 
Smith  Evans  and  George  M.  Rives,  the  drawer  and  drawee  of  the  bill,  are 
also,  and  were,  citizens  of  the  state."  The  court  rejected  this  evidence, 
stating,  "  that  the  indorsement  having  been  made  and  given  in  blank,  the 
plaintiff  was  authorized  to  fill  it  up,  as  had  been  done  ;  and  that  the  facts 
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set  forth  could  coDstitnte  no  defence,  and  were  not  proper  evidence  ;  the 
court  further  instructed  the  jury,  that  the  hill  being  drawn  in  this  state,  hj 
a  person  residing  in  the  state,  and  made  payahle  in  the  state,  upon  non- 
acceptance  and  notice,  the  indorser  was  liable  for  ten  per  cent,  damages  on 
the  amount  of  the  bill,  for  non-acceptance.  We  consider  the  court  was 
right  in  rejecting  the  evidence,  and  in  instructing  the  jury  as  to  the  liability 
of  the  indorser  for  damages. 

If,  by  the  evidence  proposed^  it  was  intended  to  deny  the  jurisdiction  of 
the  court,  on  account  of  the  citizenship  of  the  parties  to  the  action,  that 
being  averred  on  the  record,  a  plea  to  the  jurisdiction  should  have  been  filed, 
and  such  evidence  was  inadmissible  under  the  general  issue.  If  it  was 
intended  to  apply  to  the  jurisdiction,  on  account  of  the  original  parties  to 
the  bill  having  been  citizens  of  the  same  state,  when  the  bill  was  drawn, 
then  the  rule  laid  down  by  this  court  in  Turner  v.  Bank  of  North  America^ 
4  Dall.  8,  which  was  a  suit  by  the  indorsee  of  a  promissory  note  against  the 
drawer,  docs  not  apply  to  the  parties  in  this  case  ;  but  the  rule  established 
in  Young  v.  Bryan^  6  Wheat.  146,  does  apply  ;  which  was,  that  the  circuit 
court  has  jurisdiction  of  a  suit  brought  by  the  indorsee  of  a  promissory  note, 
who  was  a  citizen  of  one  state,  against  the  indorser,  who  is  a  citizen  of  a 
different  state ;  whether  a  suit  could  be  brought  in  that  court  by  the 
indorsee  against  the  maker,  or  not.  This  is  a  case  of  an  indorsee  of  one 
state,  suing  an  indorser  of  a  different  state.  If  the  evidence  was  intended 
to  resist  a  recovery  upon  the  merits,  on  account  of  the  interest  which 
^   .  1     another  copartner  *or  other  person  had  in  the  consideration  for  which 

-'  the  bill  was  indorsed  ;  we  observe,  the  plaintiff  being  the  bond  fide 
holder  of  it,  such  a  fact  could  not  be  inquired  into,  in  an  action  on  the  bill, 
as  it  would  import  a  different  bargain  and  agreement  from  the  tenor  of  the 
bill  and  indorsement,  when  the  bill  was  given  or  transferred ;  and  a  copart- 
ner's interest  could  only  be  inquired  into,  in  a  suit  in  equity  between  the 
copartners,  for  its  recovery. 

As  regards  the  right  of  a  bond  fide  holder  of  a  bill  to  write  over  a  blank 
indorsement,  to  whom  the  bill  shall  be  paid,  at  any  time  before  or  after  the 
institution  of  a  suit  against  the  indorser  ;  it  has  long  been  the  settled  doc- 
taine  in  the  English  and  American  courts ;  and  the  holder,  by  writing  such 
direction  over  a  blank  indorsement,  ordering  the  money  to  be  paid  to  parti- 
cular persons,  does  not  become  an  indorser.  Edie  v.  East  India  Company y 
2  Burr.  1210  ;  Com.  311  ;  1  Str.  667  ;  Vincent  v.  Horlocky  1  Camp.  442  ; 
Smith  V.  Clarke,  Peake  226. 

But  it  was  urged  in  argument,  that  this  suit  could  not  be  maintained, 
because  it  appears  by  the  record,  that  the  action  was  brought  before  the 
expiration  of  the  time  limited  by  the  bill  for  its  payment.  The  law  is 
otherwise,  upon  reason  and  authority.  The  undertaking  of  the  drawer  is, 
not  that  he  will  pay  the  bill,  but  that  the  drawee  will  accept  and  pay ;  and 
the  liability  of  the  drawer  only  attaches,  when  the  drawee  refuses  to  accept ; 
or  having  accepted,  fails  to  pay.  A  refusal  to  accept  is,  then,  a  breach  of 
the  contract,  upon  the  happening  of  which,  a  right  of  action  instantly 
accrues  to  the  payee,  to  recover  from  the  drawer  the  value  expressed  in  the 
bill,  that  being  the  consideration  which  the  payee  gave  for  it.  Such  is  also 
the  undertaking  of  an  indorser,  before  the  bill  has  been  presented  for 
acceptance,  he  being  in  fact  a  new  drawer  of  the  same  bill,  upon  the  terms 
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expressed  on  tbe  face  of  it.  The  case  of  an  indorser  is  not  distinguishable 
from  that  of  a  drawer  in  regard  to  such  liability.  BaUingaUa  v.  Oloster^ 
3  East  481  ;  Milford  v.  Mayor,  1  Doug.  66  ;  Mason  v.  IVankliriy  3 
Johns.  202. 

As  to  the  damages  which  the  court  ruled  the  indorser  in  this  case  to  be 
liable  for,  we  need  only  say,  the  statute  of  Alabama  gives  them,  and  applies 
directly  to  the  case.  Aiken's  Alabama  Digest,  828,  §  6.  ''Every  bill  of 
exchange,  of  the  sum  of  twenty  dollars  and  upwards,  drawn  in,  or  dated  at, 
and  from,  any  place  in  this  territory,  and  payable  at  a  certain  number  of 
days,  weeks  or  months  after  date  or  sight  thereof,  shall,  in  case,  of  non- 
acceptance  by  the  *drawce,  when  presented  for  acceptance  ;  or,  if  ..^ 
accepted,  in  case  of  non-payment  by  the  drawee,  when  due  and  L 
presented  for  payment,  be  protested  by  a  notary-public,  in  like  manner  as 
foreign  bills  of  exchange,  and  the  damages  on  such  bill  shall  be  ten  per  cent, 
on  the  sum  drawn  for,  and  shall  in  every  other  respect  be  regulated  and 
governed  by  the  same  laws,  customs  and  usages,  which  regulate  and  govern 
foreign  bills  of  exchange  :  provided,  that  such  protest  shall,  for  want  or  in 
default  of  a  notary-public,  be  made  by  any  justice  of  the  peace,  whose  act 
in  such  case,  shall  have  the  same  effect  as  if  done  by  a  notary -public." 

The  counsel  for  the  plaintiff  in  error,  also  contended  for  the  reversal  of 
the  judgment,  on  the  ground  of  sundry  irregularities  in  the  progress  of  the 
cause  in  the  court  below,  apparent  on  the  record.  Such  as,  that  a  general 
demurrer  had  been  filed,  and  had  not  been  disposed  of ;  that  a  nonsuit  had 
been  taken  by  the  plaintiff  in  error,  and  that  a  motion  to  set  it  aside 
had  been  overruled  ;  that  the  case  had  been  submitted  to  a  jury,  without 
an  issue  between  the  parties ;  and  finally,  that  the  verdict,  if  an  issue  was 
made,  had  been  returned  by  eleven,  instead  of  twelve  jurors.  These 
irregularities,  whatever  might  have  been  their  original  imperfections,  if  not 
waived,  were  in  our  opinion,  waived,  by  the  defendant  going  to  trial  upon  the 
merits,  and  cannot  now  constitute  any  objection  upon  the  present  writ  of 
error.  For  a  writ  of  error  does  not  bring  up  for  review  any  irregularities 
of  this  sort.     Judgment  affirmed,  with  six  per  cent,  damages. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
district  court  of  the  United  States  for  the  southern  district  of  Alabama, 
and  was  argued  by  counsel :  On  consideration  whereof,  it  is  ordered  and 
adjudged,  by  this  court,  that  the  judgment  of  the  said  district  court  in  this 
cause  be  and  the  same  is  hereby  affirmed,  with  costs  and  damages  at  the 
rate  of  six  per  centum  per  annum. 
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The  United  States  instituted  a  joint  action,  on  a  Joint  and  several  bond,  executed  by  a  collector 
of  taxes,  &c.,  and  his  sureties ;  the  defendant,  the  principal  in  the  bond,  confessed  a  judgment 
by  a  oognovii  aetiofum^  and  the  United  States  issued  an  execution  against  his  body,  on  the  Judg- 
ment ;  upon  which  he  was  imprisoned,  and  was  afterwards  discharged  from  confinement,  under 
the  insolvent  laws  of  the  United  States.  The  United  States  proceeded  against  the  other 
defendants,  and  on  the  trial  of  the  cause  before  a  jury,  the  principal  in  the  bond,  having  been 
released  by  his  co-obligors,  was  offered  by  the  defendants,  and  admitted  by  the  circuit  court, 
to  prove  that  one  of  the  co-obligors  had  executed  the  bond,  on  condition  that  others  would 
execute  it,  whioh  had  not  been  done ;  the  circuit  court  admitted  the  evidence :  Bdd^  that  there 
was  no  error  in  the  decision. 

The  principle  settled  by  this  court,  in  the  case  of  Bank  of  the  United  States  v.  Dunn,  6  Pet  51, 
goes  to  the  exclusion  of  the  evidence  of  a  party  to  a  negotiable  instrument,  upon  the  ground 
of  the  currency  given  to  it  by  the  name  of  the  witness  called  to  impeach  its  validity  ;  and  does 
not  extend  to  any  other  case  to  which  that  reasoning  does  not  apply. 

Ebbos  to  the  Circait  Court  for  the  Eastern  District  of  Virginia.  The 
United  States  instituted  an  action  of  debt,  on  a  joint  and  several  bond,  exe- 
cuted on  the  8th  of  December  1816,  by  Salathiel  Curtis,  Jacob  Leffler,  Isaac 
Leffler,  Benjamin  Biggs  and  Reuben  Foreman,  conditioned  for  the  faithfal 
performance  by  Salathiel  Curtis,  of  the  duties  of  collector  of  taxea^  then 
held  by  him.  The  cause  abated  as  to  Biggs  and  Foreman,  by  their 
deaths. 

After  the  institution  of  the  suit,  and  prior  to  the  trial  of  the  same 
against  Jacob  and  Isaac  Leffler,  the  defendants  in  error,  Salathiel  Curtis, 
who  had  appeared  and  pleaded  to  the  action,  by  his  attorney,  withdrew  his 
plea  ;  and  having  said  nothing  in  bar  to  the  action  of  the  plaintiffs,  the 
court,  on  consideration  thereof,  gave  judgment  for  the  plaintiffs  against  him, 
for  the  debt  mentioned  in  the  declaration,  with  costs.  Afterwards,  the 
United  States  sued  out  an  execution  on  the  judgment,  against  the  body  of 
the  defendant,  who  was  taken,  and  was  in  the  custody  of  the  marshal ; 
when,  he  being  in  such  custody,  under  a  warrant  from  the  president  of  the 
United  States,  bearing  date  on  the  8th  day  of  May  1824,  he  was  duly  dis- 
^     ,     charged   from  *custody,   under  the  insolvent   laws  of   the  United 

^     States,  he  having  complied  with  the  requisitions  of  those  laws. 

The  United  States  proceeded  to  a  trial  of  the  suit  against  the  defend- 
ants, Jacob  and  Isaac  Leffler,  in  December  1835,  upon  issues  joined  on  two 
pleas  of  Jacob  Leffler  ;  the  first  being  a  plea  of  non  eat  factum^  and  the 
second  a  special  plea,  to  the  same  effect,  setting  forth  that  he  had  executed 
the  bond  in  question,  as  an  escrow,  and  on  the  condition,  that  it  should  be 
executed  by  certain  other  persons,  as  co-sureties  for  Salathiel  Curtis,  who 
did  not  execute  the  same. 

On  the  trial  of  the  cause,  the  defendant,  Jacob  Leffler,  to  support  the 
issue  of  non  est  factum,  offered  in  evidence  the  deposition  of  Salathiel  Cur- 
tis, which  deposition  was  objected  to  by  the  district-attorney  of  the  United 
States.  The  deposition  stated,  that  Jacob  I^effler  and  Reuben  Foreman 
executed  the  bond,  under  the  impression,  and  on  the  condition,  that  the 
deponent  could  procure  the  signatures  of  other  persons  to  the  same,  and 
they  were  not  so  procured.  The  competency  of  the  witness  being  so 
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objected  to  on  the  part  of  the  United  States  ;  evidence  of  the  proceedings 
against  him  to  judgment  and  execution,  and  of  his  discharge  under  the 
insolvent  laws  of  the  United  States,  was  given  by  the  defendant,  Jacob 
Leffler  ;  and  the  circuit  court  having  overruled  the  objection,  the  deposi- 
tion, taken  after  the  said  proceedings,  was  admitted  in  evidence.  The  jury 
found  a  verdict  for  the  defendant,  on  which  judgment  was  given,  and  the 
United  States  having  taken  a  bill  of  exceptions  to  the  evidence,  this  writ  of 
error  was  prosecuted  on  their  behalf. 

The  case  was  argued  by  Buttery  Attorney-General,  for  the  plaintiffs  in 
error  ;  and  by  Webster,  for  the  defendants. 

Bvitler  contended,  that  the  deposition  of  Salathiel  Curtis  was  not  admis- 
sible in  evidence  ;  and  that  the  judgment  of  the  circuit  court  should,  there- 
fore, be  reversed,  and  a  venire  de  novo  awarded.  The  precise  question 
involved  in  the  case  before  the  court  arose  in  the  case  of  Pauling  v.  United 
States,  4  Cranch  219  ;  but  it  was  not  decided.  The  United  States  now 
insisted,  that  the  principal  obligor  in  a  bond  is  not  a  witness  to  invalidate 
it ;  he  having  affirmed  it,  by  executing  it ;  and  having,  by  his  own  false- 
hood and  fraud,  involved  the  public  in  the  losses  they  sustained,  by  enter- 
ing on  his  duties  as  the  collector  of  taxes,  under  such  circumstances.  The 
case  of  Walton  v.  Shelley ,  1  T.  R.  296,  was  the  first  case  *  which  ^^ 
decided  the  principle  on  which  the  admission  of  this  evidence  is  1 
resisted.  While  it  is  admitted,  the  decisions  of  the  courts  of  the  different 
states  vary,  as  to  the  rule  adopted  in  the  case  referred  to  ;  this  court,  in  the 
case  of  the  Bank  of  the  United  States  v.  Dunn,  have  asserted  and  applied 
it.  6  Pet.  57.  In  Virginia,  in  a  case  in  3  Rand.  316,  it  has  been  expressly 
repudiated. 

It  makes  no  difference  where  the  bond  was  executed  ;  and  although 
executed  in  Virginia,  it  looked  to  the  city  of  Washington  for  the  perform- 
ance of  the  conditions  imposed  by  it ;  the  principal  obligor  being  a  collector 
of  taxes,  and  required  by  the  law  under  which  he  acted,  to  account  for  the 
taxes  collected  by  him  at  the  treasury  department.  This  was  so  decided  in 
the  case  of  Cox  v.  Dick,  6  Pet.  173,  202.  A  bond  executed  in  Louisiana 
was  to  be  considered  as  made  in  the  district  of  Columbia.  There  is  a  slight 
difference  between  the  condition  of  the  bond,  in  the  two  cases,  but  the  dif- 
ference is  more  favorable  to  the  principle  claimed.  In  this  case,  the  duties 
of  the  officer  were  to  be  performed  according  to  law  ;  in  Cox's  case,  the 
money  was  to  be  paid  as  the  officer  might  be  directed.  If  the  law  of  this 
district  is  to  prevail,  the  case  is  decided  ;  for  this  court  has  said,  that  no  one 
who  has  put  his  name  to  an  instrument  shall  be  permitted  to  discredit  it. 
It  is  admitted,  that  the  case  referred  to  was  like  that  of  Walton  v.  Shelley  ; 
in  which  the  instrument  was  negotiable. 

But  if  the  law  of  Virginia  is  to  prevail,  it  will  be  shown,  that  the  witness 
was  a  party  to  the  suit,  was  interested  in  it,  and  could  not,  by  the  defend- 
ant's release,  be  made  a  witness.  The  suit  was  brought  on  a  joint  and 
several  bond,  but  the  plaintiffs  have  united  to  treat  it  as  a  joint  bond.  It 
is  a  rule,  in  Virginia,  that  in  an  action  on  a  joint  and  several  bond,  the 
plaintiff  may  treat  it  as  he  pleases  ;  but  if  he  treats  it  as  a  joint  bond,  he 
mutft  sue  all  \  he  cannot  sue  only  a  part  of  the  obligors.     1  Hen.  A  Munf. 
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61  ;  1   Munf.  406.     This  suit  is  against  all  the  five  obligors,  and  if   the 
United  States  fail  to  make  out  a  joint  obligation,  they  will  be  defeated. 

Anything  which  may  serve  an  individual  for  his  own  defence,  may  be 
given  in  evidence,  as  in  cases  of  bankruptcy,  in  England,  and  cases  of  infancy, 
there  and  here.  But  such  evidence  will  be  applicable  to  the  person  of  the 
individual  obligor,  after  its  execution  ;  and  not  to  the  execution  of  the  instru- 
ment, as  it  might  defeat  the  whole  action,  by  destroying  the  joint  action. 
♦qqI  ^^  ^^  should  appear,  *that  one  of  the  obligors  executed  the  bond  on 
-I  a  condition  that  made  it  void,  the  bond  would  be  void.  This  is 
distinctly  stated  in  4  Cranch  223.  In  the  case  of  a  forged  signature  to  a 
joint  bond,  the  whole  action  on  it  would  fail,  on  proof  of  the  forgery  ;  not 
80,  when  the  action  was  several.  A  joint  action,  or  a  joint  and  several  one, 
is  defeated  as  to  all,  when  it  is  defeated  as  to  one.  2  Munf.  33  ;  2  Binn. 
105  ;  3  Rand.  316,  327,  334,  340,  361,  357,  300.  In  this  case,  it  was  held, 
that  a  defendant,  or  a  party  to  a  joint  bond,  could  not  be  released  by  his 
co-obligor,  as  he  is  liable  to  costs,  notwithstanding  his  release.  3  Leigh 
590.  These  cases  are  in  conformity  with  the  rules  of  the  common  law.  One 
defendant  cannot  give  judgment  against  himself,  to  make  himself  a  witness, 
And  defeat  the  whole  instrument. 

A  party  to  a  suit  cannot  be  called  as  a  witness.  He  is  incompetent, 
because  he  is  a  party  to  the  record.  This  is  a  general  rule  of  the  common 
law;  and  the  only  case  in  which  such  party  can  be  a  witness,  is,  where  his 
testimony  will  not  affect  the  original  contract.  The  rule  which  excludes  a 
party  to  the  record  from  giving  evidence,  is  peculiar  to  the  common  law  ; 
in  equity,  it  is  otherwise.  It  is,  therefore,  only  necessary  to  show  that 
Salathiel  Curtis  was  a  party  to  the  record.  This  is  apparent  on  the  face  of 
the  proceedings ;  he  was  so  originally,  and  he  continued  to  be  so.  As  to  the 
judgment  entered  against  him  having  made  him  no  party  to  the  subsequent 
proceedings  ;  it  is  contended,  that  the  judgment  was  irregular.  The  practice 
in  all  courts  is,  to  continue  the  case  as  to  a  defendant  who  is  in  default, 
until  the  cause  shall  be  determined  against  all  ;  this  shows  the  proceeding 
to  have  been  irregular.  The  fact  that  the  attorney  of  the  United  States 
made  no  objection  to  it,  and  afterwards  issued  execution  on  it,  does  not 
alter  the  case.  It  was  irregular  ;  it  was  void,  and  could  not  be  made  valid. 
It  could  have  been  set  aside.  That  Curtis  suffered  imprisonment  does  not 
cure  the  defects  of  the  judgment.  The  discharge  of  Curtis  by  the  United 
States  has  no  influence  in  this  case.  The  discharge  was  not  of  his  debts, 
but  from  the  imprisonment.     6  Pet.  186  ;  1  Ibid.  673  ;  1  Gallis.  82. 

In  any  view  which  can  be  taken  of  the  case,  Curtis  was  not  a  witness. 
He  was  a.  party  to  the  suit ;  a  party  named  in  the  record  ;  he  had  a  dor- 
^  ^     mant,  but  a  substantial,  interest  in  its  result,  both  as  to  the  '*'amount 

-I  of  the  recovery,  and  between  the  parties  for  costs,  and  for  costs  to 
the  United  States  on  a  general  judgment,  to  the  parties  to  the  bond. 

If  there  is  any  case  in  which  the  moral  purposes  of  the  rule  will  apply, 
it  is  this  now  before  the  court ;  as  public  policy,  the  rule  which  excludes  a 
party  to  an  instrument  from  discrediting  it,  should  be  extended,  emphati- 
cally, when  a  public  officer  who  has  given  currency  to  an  obligation,  and  has 
by  it  obtained  the  confidence  and  the  funds  of  the  government  should  not 
be  allowed  to  defeat  it.  The  government  is  obliged  to  act  through  agents, 
and  will  be  exposed,  extensively,  to  frauds,  unless  protected  by  the  applica- 
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lion  of  the  principle  to  such  cases.  This  is  not  a  reason  for  asking  the 
court  to  vary  an  established  rule  of  law,  but  it  is  a  sufficient  reason  for 
asking  the  court  to  extend  a  principle,  declared  by  it  to  be  the  law  in  the 
case  of  the  Bank  of  the  United  States  v.  Dunn,  to  a  case  which  requires  it. 
No  decision  of  this  court  has  been  given,  which  allows  a  party  to  the 
record  to  be  a  witness.  In  New  York,  the  supreme  court  has  decided,  that 
the  rule  is  inflexible,  and  he  is  always  excluded. 

Watery  for  the  defendant. — The  case  in  the  court  below  was  on  a  bond 
executed  by  five  persons,  four  of  whom  were  the  sureties  of  the  other,  for 
the  performance  of  the  duties  of  collector.  When  the  trial  took  place,  the 
state  of  the  pleadings  was  as  follows  :  Two  of  the  obligors  were  dead  ;  one 
had  made  **  a  cognovit"  and  the  United  States  had  chosen  to  take  a  judg- 
ment against  him  and  had  proceeded  to  execution  ;  he  could  not  have  com- 
pelled them  to  go  on.  The  other  two  pleaded  non  est  factum^  and  that 
the  bond  was  an  escrow.  The  case  was  tried  ou  these  issues  ;  and  before  the 
trial,  the  witness  against  whom  judgment  had  been  taken,  had  been  released 
by  the  defendants  ;  his  testimony  was  admitted,  to  prove  that  the  bond  was 
executed  on  a  condition  which  was  not  performed. 

The  objections  to  the  witness  are  :  1.  That  he  repudiated  the  instru- 
ment. 2.  That  he  had  an  interest  in  the  result  of  the  suit.  3.  That  he  was 
a  party  to  the  record,  at  the  time  of  the  trial,  and  as  such  cannot  be  permit- 
ted to  testify. 

As  to  the  first  objection,  the  cases  of  WdUon  v.  SheUet/y  and  Bent  v. 
Bakery  and  all  the  subsequent  cases  apply  this  principle  to  negotiable 
instruments,  and  to  them  only.  This  is  expressly  said  by  this  court,  in 
the  Bank  of  the  United  States  v.  Dunn,  6  Pet.  66.  No  *deci8ion  ^^ 
in  any  court  of  the  United  States  has  extended  the  rule  beyond  negoti-  L 
able  instruments  ;  and  in  England,  the  same  qualification  has  prevailed. 
The  doctrine  never  applied  to  a  bond. 

The  second  objection  is  to  the  interest  of  the  party  in  the  suit. 
To  sustain  this  objection,  an  attempt  has  been  made,  to  show  that  the 
whole  proceedings  against  Salathiel  Curtis,  the  principal  in  the  bond, 
are  void ;  and  that  a  judgment  cannot  be  taken  against  one  co-obligor, 
when  it  is  not  obtained  against  all  who  are  joined  with  him.  This  posi- 
tion cannot  be  maintained.  After  the  party  has  elected  to  proceed 
against  one,  he  cannot  afterwards  treat  the  case  differently.  He  has  made 
the  bond  several  as  to  him  against  whom  judgment  has  been  entered. 
Whether,  when  the  pleas  are  several,  and  one  defendant  pleads  that  the  bond 
was  an  escrow,  the  plaintiff  may  not  proceed  against  the  other  obligors,  it  is 
not  necessary  now  to  decide.  The  case  cited  from  4  Cranch  gives  no  sup- 
port to  the  position  for  which  it  was  referred  to.  How  can  Curtis  be  inter- 
ested in  the  result  of  this  suit  ?  A  judgment  had  been  entered  against  him, 
and  the  plaintiff  had  proceeded  by  execution.  No  other  judgment  can  be 
obtained  ;  the  United  States  had  made  its  election,  and  what  other  proceed- 
ings can  be  had  against  him  ?  The  judgment  remains  in  full  force  ;  if  it  had 
been  defective,  it  should  have  been  opened.  Could  any  judgmeut  be  entered 
against  him  for  costs,  in  this  suit  against  Leffler  ? 

Curtis  is  not  a  party  to  this  suit ;  he  is,  in  no  part  of  its  pleadings,  named 
as  a  party.  He  could  not  have  made  a  motion  on  the  cause ;  he  had  no  day 
in  court.    The  suit  was  simply  one  against  the  defendants  in  error.     In  the 
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case  of  Worreil  v.  JoneSy  1  Bing.  305,  it  was  held,  that  a  party  to  the  record 
may  be  a  witness,  if  ho  has  no  interest  in  the  suit.  Here,  Curtis  had  no 
interest ;  or  if  he  had,  it  was,  until  he  was  released  by  them,  an  interest 
against  the  sureties. 

Babboub,  Justice,  delivered  the  opinion  of  the  court. — This  is  a  writ  of 
error  to  a  judgment  of  the  circuit  court  of  the  United  States  for  the  fifth 
circuit  and  eastern  district  of  Virginia.  It  was  an  action  of  debt,  brought 
by  the  United  States,  against  Salathiel  Curtis,  Jacob  Leffler,  Isaac  Leffler, 
Benjamin  Biggs  and  Reuben  Foreman,  in  the  district  court  for  the  western 
district  of  Virginia,  upon  a  bond  executed  by  Curtis,  as  principal,  and  the 
other  defendants,  as  his  sureties ;  conditioned,  that  Curtis,  who  had  been 
^gcQQi     appointed  collector  of  direct  taxes  and  internal  duties  for  the  fifth 

-*  *collection  district  of  Virginia,  had  truly  and  faithfully  discharged, 
and  should  continue  truly  and  faithfully  to  discharge,  the  duties  of  his  ofiice, 
according  to  law,  and  should  faithfully  collect  and  pay,  according  to  law,  all 
moneys  assessed  upon  said  district.  The  breach  charged  in  the  declaration 
was,  that  Curtis  had,  during  his  continuance  in  ofiice,  collected  the  sum  of 
$2992.12,  of  internal  duties,  arising  from  said  district,  which  he  had  failed 
to  pay  into  the  treasury  department  according  to  law. 

To  this  declaration,  the  defendant  Curtis,  separately  filed  three  pleas,  the 
defendant  Jacob  Lefiler  two,  and  the  defendants  Jacob  Lefiler,  Isaac  Lefiler, 
Reuben  Foreman  and  Benjamin  Biggs,  jointly,  fifteen  other  pleas,  at  the 
rules  held  in  the  clerk's  ofiice.  At  the  term  of  the  court  next  ensuing,  the  de- 
fendant Curtis,  the  principal  obligor,  withdrew  his  pleas  ;  and  thereupon, 
his  attorney  saying  that  he  was  not  informed  of  any  answer  to  be  given  for 
said  Curtis,  and  that  he  had  nothing  to  say  in  bar  or  preclusion  of  the  action, 
whereby  he  remained  undefended,  judgment  was  rendered  against  him  for 
the  debt  in  the  declaration  mentioned,  to  be  discharged  by  the  payment  of 
$2336.87,  with  interest  from  the  I7th  of  October  1821,  and  the  costs.  At 
the  next  term  thereafter,  the  pleas  filed  by  the  other  defendants  were  with- 
drawn, and  they  filed  a  general  demurrer  to  the  declaration  ;  and  the  defend- 
ant, Jacob  Lefiler,  filed  two  pleas,  to  wit,  a  general  and  a  special  non  est 
factum  ;  and  he  and  the  other  defendants,  that  is,  Isaac  Lefiler,  Reuben  Fore- 
man and  Benjamin  Biggs,  filed  several  special  pleas  jointly.  The  plaintiffs 
joined  in  the  demurrer,  and  time  was  given  them  to  demur  or  reply  to  the 
other  pleas. 

In  this  posture  of  the  case,  the  judge  of  the  court,  being  concerned  in 
interest  in  the  cause,  ordered  it,  together  with  an  authenticated  copy  of 
the  proceedings,  to  be  certified  to  the  circuit  court  of  the  United  States  for  the 
fifth  circuit  and  eastern  district  of  Virginia  ;  this  was  accordingly  done.  In 
that  court,  the  defendants,  by  leave  of  the  court,  filed  the  plea  of  conditions 
performed,  on  which  issue  was  joined  ;  and  by  consent  of  the  parties,  and 
with  the  assent  of  the  court,  the  defendants  withdrew  all  the  pleas  thereto- 
fore filed  by  them,  except  the  two  pleas  by  the  defendant  Jacob  Lefiier,  of 
general  and  special  non  est /actum;  with  the  agreement  that  all  the  matters 
alleged  in  the  pleas  thus  withdrawn,  and  all  other  special  matters,  of  which 
the  defendants  should  give  the  attorney  of  the  United  States  reasonable 
^  -  notice,  might  be  *given  in  evidence  upon  the  trial,  provided  such 
"  I  matters  would  be  admissible  under  any  proper  form  of  pleading  ;  and 
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leave  was  granted  to  the  attorney  of  the  United  States,  to  amend  his  decla- 
ration. At  a  subsequent  term,  the  defendants,  by  leave  of  the  court,  filed 
an  additional  plea,  to  which  the  plaintiffs  demurred  generally;  which  de- 
murrer the  court  sustained,  and  overruled  the  plea.  The  plaintiffs  thereupon 
filed  an  amended  declaration,  against  all  the  defendants,  including  Curtis, 
against  whom  judgment  had  been  rendered  in  the  district  court,  as  before 
stated. 

Upon  this  amended  declaration,  and  the  pleas  and  agreement  last  stated, 
the  cause  came  on  to  be  tried  in  the  circuit  court,  at  the  November  term 
1835,  the  death  of  the  defendants.  Biggs  and  Foreman,  having  been  first 
suggested,  whereby  the  suit  as  to  them  abated.  On  the  trial,  the  defendant^ 
Jacob  Leffler,  to  support  the  issue  joined  on  his  special  plea  of  non  eat/dctum, 
offered  the  deposition  of  Salathiel  Curtis,  the  principal  obligor  in  the  bond ; 
to  the  reading  of  which  the  plaintiffs  objected,  upon  the  ground,  that  the 
witness  was  interested  in  the  event  of  the  suit,  and  was,  therefore,  incom* 
petent.  But  it  appearing  that  judgment  had  been  rendered  in  favor  of  the 
plaintiffs,  against  said  Curtis,  and  that  afterwards,  and  before  the  examina- 
tion of  the  witness,  the  United  States  had  sued  out  an  execution  upon  said 
judgment,  against  his  body,  which  was  duly  levied  upon  him,  by  the  marshal, 
and  that,  whilst  he,  the  said  witness,  was  in  custody  of  the  marshal,  under 
said  execution,  to  wit,  in  the  month  of  May  1834,  he  was,  by  virtue  of  a  war- 
rant from  the  president  of  the  United  States,  bearing  date  the  8th  of  May 
1824,  duly  discharged  from  custody,  under  the  insolvent  laws  of  the  United 
States,  he,  the  said  witness,  having  complied  with  the  requisitions  of  said 
laws  ;  and  it  appearing,  moreover,  that  before  the  examination  of  the  witness, 
Jacob  Leffler  and  Isaac  Leffler,  the  only  parties  defendants  in  the  suit,  then 
alive,  had  executed  to  said  witness  a  release  of  all  claim  against  him  for  any 
money  or  othur  thmg  which  he  might  be  liable  to  pay  them,  or  either  of 
them,  by  reason  of  any  recovery  or  judgment  that  might  be  had  against 
them,  or  either  of  them,  on  said  bond  ;  and  also  for  any  costs  incurred,  or  to 
be  incurred  by  them,  or  either  of  them,  by  reason  of  any  suit  upon  said 
bond  ;  the  court  allowed  the  said  deposition  to  go  in  evidence  to  the  jury, 
who  found  a  verdict  for  the  defendants ;  the  plaintiffs  thereupon  filed 
their  exception,  which  brings  before  this  court  the  question  whether  the 
^judgment  of  the  court  below  was  erroneous,  hy  reason  of  allowing  ^g . 
said  deposition  to  go  in  evidence  to  the  jury  ?  ^ 

In  the  argument,  the  counsel  for  the  plaintiffs  have  taken  three  objec- 
tions to  the  admissibility  of  the  evidence.  1st.  That  the  witness,  being  a 
public  officer,  bound  to  give  bond,  with  sureties,  and  having  delivered  over 
the  bond  in  this  case  to  the  government,  as  having  been  duly  executed  by  * 
all  the  obligors,  who,  from  its  face,  seemed  to  have  executed  it,  to  allow  the 
witness  to  prove  that  it  had  been  executed  as  an  escrow,  by  some  of  them, 
upon  a  condition  which  had  not  happened,  would  be  to  suffer  him  to  allege 
his  own  turpitude.  2d.  That  the  witness  was  incompetent,  because  he  was 
directly  interested  in  the  event  of  the  suit.  3d.  That  he  was  incompetent, 
because  he  was  a  party  upon  the  record.  We  will  examine  these  objections, 
in  the  order  in  which  they  have  been  stated. 

The  first  is,  that  the  witness  should  not  have  been  received,  because  his 
evidence  went  to  prove  his  own  turpitude.    And  in  support  of  this  objec- 
tion, we  were  referred,  in  the  first  place,  to  the  case  of  Walton  v.  SheUeff, 
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1  T.  R.  296.  It  was,  indeed,  decided  Id  that  case,  that  a  party  who  had  signed 
any  instrument  or  security  (without  limitation  as  to  the  character  of  the 
instrument),  should  not  be  permitted  to  give  evidence  to  invalidate  it.  It 
was  said,  that  every  man  who  is  a  party  to  an  instrument,  gives  credit  to  it; 
that  it  was  of  consequence  to  mankind,  that  no  person  should  bang  out  false 
colors  to  deceive  them,  by  first  affixing  his  signature  to  a  paper,  and  then 
giving  testimony  to  invalidate  it.  And  the  civil  law  maxim,  nemo  allegans 
suam  turpitudinem  attdiendus  est,  was  relied  on.  This  case  was  followed, 
a  few  years  after,  by  that  of  Bent  v.  Baker,  3  T.  R.  27,  in  which  it  was  said, 
that  the  rule  must  be  confined  to  negotiable  instruments  ;  and  in  1 798,  the 
case  of  Jordaine  v.  Lashbrooke,  7  T.  R.  601,  overruled  the  case  of  Wcdton 
V.  8heUeyy  even  in  regard  to  them  ;  by  deciding,  that  in  an  action  by  an 
indorsee  of  a  bill  of  exchange  against  the  acceptor,  the  latter  may  call  the 
payee  as  a  witness,  to  prove  that  the  bill  was  void  in  its  creation  ;  and  such 
is  the  doctrine  which  has  since  been  held  in  England.  In  this  court,  in  the 
case  of  the  Bank  of  the  United  States  v.  Dunn,  6  Pet.  51,  it  was  decided, 
♦ofil     ^^^  "^  "™*°  ^^^  ^*®  *  party  to  a  negotiable  *instrnment,  should  be 

J  permitted,  by  his  own  testimony,  to  invalidate  it.  The  principle 
thus  settled  by  this  court,  goes  to  the  exclusion  of  such  evidence  only  in 
regard  to  negotiable  instruments,  upon  the  ground  of  the  currency  given  to 
them  by  the  name  of  the  witness  called  to  impeach  their  validity ;  and  does 
not  extend  to  any  other  case,  to  which  that  reasoning  does  not  apply  ;  the 
case  of  the  Bank  v.  Dunn,  then,  would  be  sufficient  to  defeat  the  objection 
which  has  been  made  to  the  witness,  although  he  executed  the  bond,  and 
although  it  was  the  bond  of  a  public  officer. 

The  second  objection  is,  that  the  witness  was  directly  interested  in  the 
event  of  the  suit.  This  objection  may  be  viewed  in  two  respects.  Ist.  As 
it  respects  the  interest  of  the  witness,  arising  from  his  liability  over  to  his 
co-obligors,  who  were  his  sureties.  2d.  As  it  respects  his  interest,  as  being, 
as  it  is  contended,  a  party  upon  the  record,  and  as  such,  liable  to  a  joint 
judgment  with  the  other  defendants,  Jacob  and  Isaac  Leffler. 

In  relation  to  the  first  of  these  aspects,  it  is  certainly  true,  that  in  gen- 
eral, a  principal  obligor  cannot  be  a  witness  for  his  co-obligors,  who  are  his 
sureties  in  the  bond  sued  upon,  even  although  he  be  not  a  party  ;  this  is 
well  settled,  both  upon  principle  and  authority  :  amongst  other  cases,  it  was 
so  decided  by  this  court  in  the  case  of  Riddle  v.  Moss,  7  Cranch  206;  upon 
the  plain  ground,  that  he  is  liable  to  his  sureties  for  costs,  in  case  judgment 
should  be  rendered  against  them.  Now,  although  that  was  once  the  position 
of  this  witness,  yet  it  was  not  such,  at  the  time  he  was  examined  ;  for  it 
appears  by  the  bill  of  exceptions,  that  before  his  examination,  his  sureties 
had  executed  a  release,  in  the  most  ample  form,  of  all  claim  against  him, 
arising  out  of  their  relation  to  him  as  sureties  upon  the  bond,  embracing 
everything  which  could  be  recovered  against  them,  including  costs.  There 
is,  then,  no  interest  in  the  witness,  in  the  event  of  the  cause,  arising  from  his 
supposed  liability  over  to  his  sureties,  the  defendants. 

The  second  branch  of  the  objection  relates  to  his  being,  as  it  is  con- 
tended, a  party  upon   the  record,  and  as  such,  liable  to  a  joint  judgment 
with  the  defendants,  Jacob  and  Isaac  Leffler,  in  this  suit.     In  this  respect, 
^     ,    the  whole  question  resolves  itself  into  the  inquiry,  whether  he  is,  or 
J    is  not,  a  party  upon  the  record  ;  for  it  is  conceded,  '*'as  it  must  neoes- 
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sarily  be,  that  if  he  be  DOt,  then  this  branch  of  the  objection  must  fail.  The 
argument  to  prove  that  he  is  a  party  upon  the  record  is,  in  substance,  this  : 
That  the  plaintiffs  having  elected  to  bring  a  joint  action  upon  the  bond, 
there  could  not  be  a  several  judgment  against  any  one  of  the  obligors ;  but 
that  it  must  bo  a  joint  one,  either /or  all,  or  dgainat  all ;  that  therefore,  the 
several  judgment  in  this  case  against  Salathiel  Curtis  was  erroneous  ;  and 
that  notwithstanding  that  judgment,  he  is  still  liable  to  a  joint  judgment, 
together  with  the  defendants,  Jacob  and  Isaac  Leffler,  in  the  event  of  one 
being  recovered  against  them. 

The  general  proposition  thus  stated,  that  in  a  joint  action  upon  a  bond 
against  several  obligors,  the  judgment  must  be  joint  against  them  all,  is 
admitted  to  be  true  ;  we  say  the  general  proposition,  because  there  are 
exceptions  as  well  established  as  the  principle  itself.  Thus,  says  Serjeant 
Williams,  1  Saund.  207  a,  note  2,  where  the  defendants  sever  in  their  pleas, 
as,  where  one  pleads  some  plea  which  goes  to  his  personal  discharge,  such 
as  bankruptcy,  ne  unques  executory  and  the  like,  and  not  to  the  action  of  the 
writ,  the  plaintiff  may  enter  a  nolle  prosequi  against  him,  and  proceed 
against  the  others.  In  the  United  States,  the  principle  has  been  extended 
further.  Thus,  in  New  York,  in  the  case  of  Hartiiess  v.  Thompsony  6  Johns. 
160,  an  action  was  brought  against  three,  upon  a  joint  and  several  prom- 
issory note,  and  there  was  a  joint  plea  of  non  assumpsit j  and  the  infancy  of 
one  of  the  defendants  was  set  up  at  the  trial ;  it  was  held  no  ground  for  a 
nonsuit ;  but  the  plaintiff,  upon  a  verdict  found  in  his  favor  against  the 
other  two  defendants,  might  enter  a  noUe prosequi  as  to  the  infant,  and  take 
judgment  upon  the  verdict  against  the  others.  So,  in  Massachusetts, 
1  Pick.  500,  upon  a  joint  contract,  and  suit  against  two  persons,  one  of 
whom  pleaded  infancy,  it  was  held,  that  a  nolle  prosequi  might  be  entered 
against  the  infant,  and  the  suit  prosecuted  against  the  other  defendant. 

-And  in  this  court,  in  the  case  of  Mifior  v.  Mechanics^  Bank  of  Alexan- 
dria, a  suit  was  brought  against  Minor  and  four  others,  his  sureties,  for  the 
faithful  discharge  of  his  duties,  as  cashier  of  the  bank  ;  the  principal  pleaded 
separately,  and  after  judgment  was  given  against  the  sureties,  on  all  their 
pleas,  the  pleas  of  the  principal  being,  mutatis  mutandis,  the  same  as  some 
of  their  pleas,  the  plaintiffs  were  allowed  to  enter  a  noUe  prosequi  against 
the  principal ;  and  no  objection  to  the  judgment  appearing  to  have  been 
made  by  *the  sureties,  such  proceeding  was  held  to  be  not  an  error  for  p  ^ 
which  the  judgment  could  be  reversed.  The  court,  in  reasoning  *- 
upon  that  case,  admitted,  that  in  a  joint  and  several  bond,  the  plaintiff  ought 
to  sue  either  all  jointly,  or  one  severally.  They  said,  however,  that  the 
objection  was  not  fatal  to  the  merits,  but  was  pleadable  in  abatement  only; 
and  if  not  so  pleaded,  it  was  waived,  by  pleading  to  the  merits.  They  said, 
therefore,  if  the  suit  had  been  brought  against  the  four  sureties  only,  and 
they  had  omitted  to  take  the  exception,  by  plea  in  abatement,  the  judgment, 
in  that  case,  would  have  been  unimpeachable.  Then  they  then  inquired, 
whether  the  legal  predicament  of  the  case  was  changed,  by  having  sued  all 
the  parties,  and  subsequently  entered  a  nolle  prosequi  against  one  of  them  ? 
And  if  not,  in  general,  then,  whether  there  was  any  difference  where  the 
party  in  whose  favor  the  noUe  prosequi  was  entered  was  not  a  surety,  but  a 
principal  in  the  bond?  The  court,  after  an  elaborate  examination  of  these 
questions,  both  upon  principle  and  authority,  came  to  the  conclusion,  **  that 
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where  the  defendants  sever  in  their  plead ings,  a  noUe prosequi  ought  to  be 
allowed  ;  that  it  was  a  practice  which  violates  no  rule  of  pleading,  and  will 
generally  subserve  the  public  convenience  ;  that  in  the  administration  of 
justice,  matter  of  form,  not  absolutely  subjected  to  authority,  may  well 
yield  to  the  substantial  purposes  of  justice."  In  arriving  at  this  conclusion, 
the  court  cited  with  approbation  the  two  cases  from  New  York  and  Massa- 
chusetts, before  referred  to,  and  remarked,  that  the  plea  went  not  only  in 
personal  discharge,  as  in  the  case  of  bankruptcy,  and  the  other  pleas,  before 
cited  from  Serjeant  Williams's  notes,  but  proceeded  upon  a  matter  which 
established  an  original  defect  in  the  joint  contract. 

This  case  clearly  establishes  these  two  propositions  :  1st.  That  although 
in  case  of  a  joint  contract,  strictly  speaking,  the  plaintiff  must  sue  all  or 
one,  yet  if  he  does  sue  any  intermediate  number,  and  the  defendants  do  not 
avail  themselves  of  this,  by  plea  in  abatement,  the  objection  is  waived,  by 
pleading  to  the  merits,  and  is  not  one  which  can  avail  them  upon  writ  of 
error  ;  and  the  reason  which  the  court  gives,  drawn  from  high  authority, 
is,  "  that  the  obligation  is  still  the  deed  of  all  the  obligors  who  are  sued, 
though  not  solely  their  deed  ;  and  therefore,  there  is  no  variance,  in  point 
of  law,  between  the  deed  declared  on  and  that  proved ;  it  is  still  the  joint 
deed  of  the  parties  sued,  although  others  have  joined  in  it."  2d.  Though 
*Qfi1     ^^^  ^plaintiff  should  elect  to  bring  a  joint  suit  against  all  the  oblig- 

^  ors,  if  they  sever  in  their  pleas,  and  the  bond  be  joint  and  several,  he 
may  enter  a  noUe prosequi  against  one  of  them,  even  although  his  plea  go 
to  the  action  of  the  writ  (it  being  the  same  with  that  of  the  other  defend- 
ants), and  take  judgment  against  the  other  defendants,  which  cannot  be 
reversed  on  error,  where  no  objection  to  the  judgment  against  them  was 
made  by  those  defendants  at  the  time. 

The  case  which  we  have  been  examining  bears  strong  resemblance  to  the 
one  at  bar.  In  this  case,  as  in  that,  the  bond  is  several  as  well  as  joint ; 
in  this  case,  as  in  that,  an  action  might  have  been  maintained  severally 
against  the  defendants  ;  in  this  case,  as  in  that,  all  the  parties  were  retained, 
who  had  joined  in  their  pleas,  and  between  whom,  there  existed  a  right  of 
mutual  contribution.  In  this,  as  in  that,  the  principal  had  pleaded  separ- 
ately from  his  sureties ;  finally,  in  this,  as  in  that,  the  principal  was  severed 
from  the  record,  and  ceased  to  be  a  party.  The  cases  differ  only  in  this 
single  particular,  that  in  that  case,  he  ceased  to  be  a  party,  by  the  plaintiff's 
entering  a  noUe  prosequi  against  him  ;  whereas,  in  this,  he  ceased  to  be  a 
party,  as  we  think,  by  the  judgment  which  was  separately  taken  by  the 
plaintiff  against  him  ;  which,  in  our  opinion,  under  the  facts  of  the  case, 
severed  him  from  the  record,  to  all  intents  and  purposes. 

The  plaintiff's  counsel  relied,  with  great  emphasis,  upon  the  cases  of 
Taylor  v.  Beck^  3  Rand.  316,  as  being,  as  he  contended,  conclusive  in  their 
bearing  upon  the  case  at  bar.  Let  us  examine  them.  They  were  two 
actions  on  promissory  notes,  negotiable  at  the  bank,  against  the  maker  and 
indorsers  jointly,  brought  in  that  form,  by  virtue  of  an  act  of  assembly  of 
Virginia.  One  of  the  defendants  pleaded  separately,  and  the  others  jointly. 
The  defendant  who  had  pleaded  separately  confessed  a  judgment ;  and  at 
the  trial,  the  other  defendants  offered  to  introduce  him  as  a  witness  on 
their  behalf ;  and  the  question  was,  whether  he  was  not  incompetent  on 
account  of  interest  ?  And  it  was  decided,  that  he  was  incompetent.  Now^ 
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the  first  remark  to  be  made  upon  that  case  is,  that  there  was  no  release 
by  the  co-defendaDts,  as  there  was  in  the  case  at  bar.  The  court,  however, 
thought,  that  as  the  aotion  was  joint,  the  plaintiff  had  a  right  to  a  joint 
judgment  against  all,  for  his  debt,  and  all  his  costs  ;  that  the  defendant  who 
had  confessed  judgment,  had  no  right  to  deprive  him  of  this  joint  judgment, 
by  having  his  cognovit  actionem  entered  finally,  against  the  plaintiff's  will, 
whilst  the  cause  was  depending  *on  the  pleas  of  the  other  defend-  p^ 
ants  ;  they,  therefore,  considered  him  still  a  party  to  the  record,  and  I- 
consequently,  an  incompetent  witness.  The  fact  that  the  judgment  in  that 
case  was  without  t/ie  consent  0/ the  plaintiff,  is  mentioned,  not  less  than  four 
or  five  times,  by  the  judges,  in  giving  their  opinions.  Thus,  in  one  place,  it  is 
said,  that  W.  Woodford  had  no  right  to  deprive  the  plaintiff  of  his  joint  judg- 
ment, by  having  his  cognovit  actionem  entered  finally,  against  the  plaintiff's 
will.  Again,  it  is  said,  that  the  court  could  not  properly  enter  a  final  judg- 
ment, upon  his  confession,  without  the  assent  of  the  plaintiff,  until  after  the 
issues  were  tried  as  to  the  other  defendants,  &c.  Again,  they  say,  it  fol- 
lows, that  if  either  of  the  other  defendants  had  been  discharged  from  the 
plaintiff's  demand,  in  whole,  or  in  part,  Woodford  (the  plaintiff  having 
refused  to  take  final  judgment  on  the  confession  at  the  time  it  was  made) 
would  have  been  entitled  to  avail  himself  thereof.  In  page  336  of  that 
case,  one  of  the  judges  holds  this  language  :  "  What  effect  had  Woodford's 
confession  of  the  plaintiff's  action,  upon  the  question  of  his  competency  to 
give  evidence  for  the  other  defendants  ?  The  plaintiff  refused  to  accept 
his  confession,  and  to  take  judgment  thereon.  It  is  not  necessary  to  inquire, 
whether  a  proper  and  unimpeachable  judgment  might  have  been  entered 
on  this  confession,  separately,  against  Woodford,  if  the  plaintiff  had 
desired  it.  One  case  has  passed  this  court,  in  which  such  a  separate  judg- 
ment has  been  allowed,  upon  the  agreement  of  the  plaintiff  and  one  defend- 
ant, and  the  cause  proceeded  in,  against  the  other  defendant ;  but  the 
cause  was  not  considered  upon  the  point  now  under  consideration."  These 
several  extracts  show  that  the  court,  although  they  did  not  in  that  case 
decide  the  point,  yet  laid  great  stress  upon  the  fact,  that  the  judgment  was 
against  the  consent  of  the  plaintiff ;  and  indeed,  that  one  case  had  passed 
the  court,  where  a  judgment,  with  his  consent  was  allowed,  though  it 
passed  sub  silentio.  It  would  seem,  then,  that  it  is  not  at  all  certain,  but 
that  the  court,  if  that  fact  had  been  in  the  case,  would  have  considered  the 
judgment,  in  the  language  of  one  of  the  judges,  to  be  unimpeachable  ; 
especially,  when  we  find  them  asserting,  that  it  was  the  right  of  the  plain- 
tiff to  have  a  joint  judgment,  but  it  is  competent  to  a  party  to  waive  that 
right,  as  he  may  all  others  ;  and  nothing  can  be  a  more  conclusive  waiver, 
than  to  take  a  separate  judgment,  of  his  own  will,  against  one  of  the 
defendants. 

But  it  is  unnecessary  to  inquire,  whether,  if  judgment  had  been  rendered 
*against  the  defendants,  Jacob  and  Isaac  Leffler,  in  this  case,  they  ^^  ^^ 
could  have  reversed  it  upon  a  writ  of  error,  notwithstanding  the  l 
plaintiffs  had,  by  their  own  consent,  taken  a  separate  judgment  against  their 
principal,  Salathiel  Curtis.  Howsoever  that  may  be,  we  are  of  opinion, 
that  there  is  no  ground  on  which  these  plaintiffs  in  error  can  reverse  the 
judgment  against  them.  They  themselves  have  taken,  with  their  own  con- 
sents, a  separate  judgment  against  Curtis  ;  upon  that  judgment,  they  issued 
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a  ea.  «a.,  by  virtue  of  which  his  body  was  taken  ;  under  the  insolvent  laws 
of  the  United  States,  he  was  discharged  from  imprisonment ;  those  laws 
declare,  that  the  judgment  shall  remain  good  and  sufficient  in  law,  and  may 
be  satisfied  out  of  any  property  that  he  then  had,  or  might  thereafter 
acquire  ;  and  the  judgment  under  which  all  this  has  been  done  was  rendered 
some  ten  or  eleven  years  before  the  witness  was  examined.  Let  it  be  con- 
ceded, for  the  purpose  of  this  part  of  the  argument,  that  the  judgment  was 
ever  so  erroneous,  can  it  be  reversed  ?  We  think,  clearly,  that  it  cannot  ; 
and  this,  for  many  reasons  :  1.  It  was  taken  by  the  plaintiffs  themselves, 
with  their  own  assent  :  2.  They  have  carried  it  into  execution,  and  so  far 
as  they  could,  reaped  its  fruits  :  3.  The  period  within  which  a  writ  of 
error  could  be  sued  0!U,  has  been  twice  barred  by  lapse  of  time  :  4.  By 
the  very  terms  of  the  law  under  which  Curtis  was  discharged  from  impris- 
onment, the  judgment  is  declared  to  remain  in  force,  and  that  the  plaintiffs 
have  a  right  to  satisfaction  of  it  out  of  his  property  :  5.  Curtis  himself  is 
barred,  not  only  by  his  availing  himself  of  the  benefit  of  the  insolvent  law, 
which  declares  the  judgment  to  remain  in  force,  but  also  by  lapse  of  time, 
from  reversing  it,  if  ever  he  could  have  done  so.  We  think,  therefore,  that 
he  is  as  completely  severed  from  this  record,  and  has  as  entirely  ceased  to 
be  a  purty,  as  if  he  had  never  been  sued. 

Let  us  for  a  moment  trace  the  consequences  of  considering  him  as  yet  a 
party  upon  the  record.  If  this  were  so,  then  it  would  follow,  that  another 
judgment  might  be  obtained  against  him ;  but  we  have  seen,  that  there  is 
already  one  against  him,  unreversed  and  irreversible  ;  if,  then,  another 
could  be  obtained,  we  should  have  an  anomaly,  never  before  heard  of  in  the 
law  ;  that  is  to  say,  that  there  should  be  two  subsisting  judgments,  in  full 
force,  at  the  same  time,  in  favor  of  the  same  plaintiffs,  against  the  same 
defendants,  founded  on  the  same  original  cause  of  action,  and  on  both  of 
which  he  would  be  liable  to  execution.  This  cannot  be.  If  there  be  any 
one  principle  of  law  settled  beyond  all  question,  it  is  this,  that  whensoever 
♦lo  1  *  *cause  of  action,  in  the  language  of  the  law,  transit  in  rem  judica- 
-I  ta7)i^  and  the  judgment  thereupon  remains  in  full  force  unreversed, 
the  original  cause  of  action  is  merged  and  gone  for  ever. 

We  have  anticipated  the  last  objection,  in  our  previous  reasoning,  by 
showing  that  the  fact  fails,  because  the  witness  is  severed  from  the  record, 
and  is  not  a  party.  On  the  whole  view  of  the  case,  we  think  that  the  wit- 
ness was  competent ;  that  therefore,  the  judgment  of  the  circuit  court  was 
correct,  and  must  be  affirmed. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from 
the  circuit  court  of  the  United  States  for  the  eastern  district  of  Virginia, 
and  was  argued  by  counsel  :  On  consideration  whereof,  it  is  ordered  and 
adjudged  by  this  court,  that  the  judgment  of  the  said  circuit  court  in  this 
cause  be  and  the  same  is  hereby  affirmed. 
70 
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*The  Mayob,  Aldermbn  and  Commonalty  of  the  City  of  New  Toek, 
Plaintiffs,  v,  Geobgb  Miln. 

C(m8tU%itionality  ofp<i89enger  la/uoa. — Police  powers  of  the  states. 

In  February  1824,  the  legislature  of  New  York  passed  *^  an  act  concerning  passengers  in  vessels 
arriving  in  the  port  of  New  York ;"  by  one  of  the  provisions  of  the  law,  the  master  of  every 
vessel  arriving  in  New  York  from  any  foreign  port,  or  from  a  port  of  any  of  the  states  of  the 
United  States,  other  than  New  York,  was  required,  under  certain  penalties  prescribed  in 
the  law,  within  twenty-four  hours  after  his  arrival,  to  make  a  report  in  writing,  containing 
the  names,  ages  and  last  legal  settlement  of  every  person  who  should  have  been  on  board  the 
vessel  commanded  by  him,  during  the  voyage ;  and  if  any  of  the  passengers  should  have  gone  on 
board  any  other  vessel,  or  should,  during  the  voyage,  have  been  landed  at  any  place,  with  a  view 
to  proceed  to  New  York,  the  same  should  be  stated  in  the  report.  The  corporation  of  the  city 
of  New  York  instituted  an  action  of  debt,  under  this  law,  against  the  master  of  the  ship  Emily, 
for  the  recovery  of  certain  penalties  imposed  by  this  act ;  and  the  declaration  alleged,  that  the 
Emily,  of  which  William  Thompson  was  the  master,  arrived  in  New  York,  in  August  1829, 
from  a  country  out  of  the  United  States,  and  that  one  hundred  passengers  were  brought  in  the 
ship,  on  the  voyage,  and  that  the  master  did  not  make  the  report  required  by  the  statute  refer- 
red to ;  the  defendant  demurred  to  the  declaration,  and  the  judges  of  the  circuit  court  being 
divided  in  opimon  on  the  following  point,  it  was  certified  to  the  supreme  court:  **That  the  act 
of  the  legislature  of  New  York,  mentioned  in  the  plaintiff's  declaration,  assumes  to  regulate 
trade  and  commerce  between  the  port  of  New  York  and  foreign  ports,  and  is  unconstitutional 
and  void."  The  supreme  court  directed  it  to  be  certified  to  the  circuit  court  of  New  York, 
that  BO  much  of  the  section  of  the  act  of  the  l^alature  of  New  York  as  applies  to  the  breaches 
assigned  in  the  declaration,  does  not  assume  to  regulate  commerce  between  the  port  of  New 
York  and  foreign  ports ;  and  that  so  much  of  the  said  act  is  constitutional. 

The  act  of  the  legislature  of  New  York  is  not  a  regulation  of  commerce,  but  of  police ;  and 
being  so,  it  was  passed  in  the  exercise  of  a  power  which  rightfully  belonged  to  the  state ;  the 
state  of  New  York  possessed  the  power  to  pass  this  law,  before  the  adoption  of  the  constitu- 
tion of  the  United  States  ;  the  law  was  intended  to  prevent  the  state  being  burdened  with  an 
influx  of  foreigners,  and  to  prevent  their  becoming  paupers,  and  who  would  be  chargeable  as 
such ;  the  end  and  means  here  used  are  within  the  competency  of  the  states,  since  a  portion 
of  their  powers  were  surrendered  to  the  federal  government 

The  case  of  Gibbons  v.  Ogden,  9  Wheat.  208,  and  Brown  tr.  State  of  Maryland,  12  Ibid.  419,  cited. 
The  section  of  the  act  of  the  legislature  of  New  York  on  which  this  action  is  brought,  falls 
within  the  limits  of  the  powers  of  state  laws  drawn  by  the  court  in  the  case  of  Gibbons  v. 
Ogden  ;  and  there  is  no  aspect  in  which  the  powers  exercised  by  it  transcends  there  limits  ; 
there  is  not  the  least  likeness  between  the  case  of  Brown  v.  State  of  Maryland,  and  the  case 
before  the  court. 

In  the  case  of  Brown  tr.  State  of  Maryland,  this  court  did,  indeed,  extend  the  power  to  regulate 
commerce,  so  as  to  protect  the  goods  inported  from  a  state  tax,  *after  they  were  landed,  r*102 
and  were  yet  in  bulk,  because  they  were  the  subjects  of  commerce  ;  and  because  as  the  '' 
power  to  regulate  commerce,  under  which  the  importation  was  made,  implied  a  right  to  sell, 
whilst  the  bales  or  packages  were  in  their  original  form.  This  does  not  apply  to  persons ;  they 
are  not  the  subjects  of  commerce. 

There  is  a  portion  of  the  reasoning  of  the  court,  in  the  cases  of  Ogden  v.  Saunders,  and  Brown 
v.  Sute  of  Maryland,  which  would  justify  measures  on  the  part  of  the  state,  not  only  approach- 
ing the  line  which  separates  regulations  or  commerce  from  those  of  police,  but  even  those  which 
are  almost  indentical  with  the  former  class,  if  adopted  in  the  exercise  of  their  acknowledged 
powers.    9  Wheat  204,  209. 

From  the  language  of  the  court,  in  these  cases,  it  appears,  that  whilst  a  state  is  acting  within  the 
scope  of  its  legitimate  power,  as  to  the  end  to  be  attained,  it  may  use  whatever  means,  being 
appropriate  to  the  end,  it  may  think  fit ;  although  they  may  be  the  same,  or  nearly  the  same,  as 
scarcely  to  be  distinguished  from  those  adopted  by  congress,  acting  under  a  different  power ; 
subject,  only,  the  court  say,  to  this  limitation,  that  in  the  event  of  collision,  the  law  of  the  state 
must  yield  to  the  law  of  congress.  The  court  must  be  understood,  of  course,  as  meaning,  that 
the  law  of  congress  is  passed  upon  a  subject  within  the  sphere  of  its  power ;  even  then,  if  the 
i  of  the  act  of  New  York,  under  consideration  iu  this  case,  would  be  considered  as  par. 
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taking  of  the  nature  of  a  oommercial  regulation,  the  principle  laid  down  in  Gibbons  v.  Ogden 
woald  save  it  from  condemnation,  if  no  such  collision  existed.  There  is  no  collision  between 
the  proTisions  of  the  section  of  the  law  of  New  York,  on  which  this  suit  has  been  brought, 
and  the  provisions  of  the  laws  of  the  United  States  of  1799  or  1819,  relating  to  passengers.' 

It  is  obvious,  that  the  passengers  laws  of  the  United  States  only  aifect,  through  the  power  over 
navigation,  the  passengers,  whilst  on  their  voyage,  and  until  they  shall  have  huided ;  after  that, 
and  when  they  shall  have  ceased  to  have  any  connection  with  the  ship,  and  when,  therefore, 
they  have  ceased  to  be  passengers,  the  acts  of  congress  applying  to  them  as  such,  and  only  pro- 
fessing to  legislate  in  relation  to  them  as  such,  have  performed  their  office ;  and  can,  with 
no  propriety  of  language,  be  said  to  come  into  conflict  with  the  law  of  a  state,  whose  operation 
only  begins  where  that  of  the  laws  of  congress  end  ;  whose  operation  is  not  even  on  the  same 
subject ;  because,  although  the  person  on  whom  it  operates  is  the  same,  yet,  having  ceased  to 
be  a  passenger,  he  no  longer  stands  in  the  only  relation  in  which  the  laws  of  congress  either 
professed  or  intended  to  act  upon  him. 

A  state  has  the  same  undeniable  and  unlimited  jurisdiction  over  all  persons  and  things  within 
its  territorial  limits,  as  any  foreign  nation ;  when  that  jurisdiction  is  not  surrendered  or  res- 
trained by  the  constitution  of  the  United  States. 

It  is  not  only  the  right,  but  the  bounden  and  solemn  duty  of  a  state,  to  advance  the  safety,  hap- 
piness and  prosperity  of  its  people,  and  to  provide  for  its  general  welfare,  by  any  and  every  act 
of  legislation  which  it  may  deem  to  be  conducive  to  these  ends,  where  the  power  over  the  par- 
ticular subject,  or  the  manner  of  its  exercise,  are  not  surrendered,  or  restrained  by  the  consti- 
tution of  the  United  States. 

All  those  powers  which  relate  to  merely  municipal  legislation,  or  which  may  more  properly  be 
called  internal  police,  are  not  surrendered  or  restrained ;  and  consequently,  in  relation  to  these 
the  authority  of  a  state  is  complete,  unqualified  and  exclusive. 

It  is,  at  all  times,  difficult  to  define  any  subject  with  precision  and  accuracy ;  if  this  be  so,  in  gen- 

*104l  ^^^'  '^  ^^  emphatically  so,  in  relation  to  a  subject  so  diversified  and  *variouB  as  that 
-*  under  the  consideration  of  the  court  in  this  case ;  if  the  court  were  to  attempt  it,  they 
would  say,  that  every  law  came  within  the  description  of  a  regulation  of  police,  which  concerned 
the  welfare  of  the  whole  people  of  a  state,  or  any  individual  within  it ;  whether  it  related 
to  their  rights  or  their  duties ;  whether  it  respected  them  as  men,  or  as  citij^ns  of  the  state  in 
their  public  or  private  relations ;  whether  it  related  to  the  rights  of  persons  or  of  property,  of 
the  whole  people  of  a  state,  or  of  any  individual  within  it ;  and  whose  operation  was  within  the 
territorial  limits  of  the  state,  and  upon  the  persons  and  things  within  its  jurisdiction.  An 
example  of  the  application  of  these  principles,  is  the  right  of  a  state  to  punish  persons  who 
commit  offences  against  its  criminal  laws  within  its  territory. 

Persona  are  not  the  subjects  of  commerce ;  and  not  being  imported  goods,  they  do  not  fall  within 
the  reasoning  founded  upon  the  construction  of  a  power  given  to  congress  to  regulate  com- 
merce, and  the  prohibition  of  the  states  from  imposing  a  duty  on  imported  goods.* 

'  But  it  is  no  answer  to  the  objection,  that  a  the  law  in  question  in  that  case  was  considered 
state  law  is  void,  as  a  regulation  of  commerce,  as  an  internal  police  regulation,  and  as  not  in- 
to say,  that  it  falls  within  the  police  powers  of  terfering  with  commerce.  A  duty  was  not  laid 
the  states  ;  for,  to  whatever  class  it  may  belong,  upon  the  vessel,  or  the  passengers,  but  a  report 
it  is  prohibited  to  the  states,  if  granted  exclu-  only  was  required  from  the  master.  Now,  every 
sively  to  congress,  by  the  constitution.  Hen-  state  has  an  unquestionable  right  to  require 
derson  v.  New  York,  92  U.  S.  259.  a  register  of  the  names  of  the  persons  who 

*  In  the  cases  of  Smith  o.  Turner,  and  Norris  come  within  it,  to  reside,  temporarily  or  perma- 

V.  Boston,  1  How.  288,  It  was  decided,  by  a  bare  nently.     This  was  a  precautionary  measure  to 

majority  of  the  court,  that  the  statutes  of  New  ascertain  the  rights  of  the  individuals,  and  the 

York  and  Massachusetts  which  imposed  a  tax  obligations  of  the  public,  under  any  contin- 

upon  alien  passengers,  arriving  in  the  ports  of  gency  that  might  occur.    It  opposed  no  obetruc- 

those  states,  were  unconstitutional  and  void,  tion  to  commerce,  imposed  no  tax  or  duty,  but 

The  New  York  statute,  which  was  under  con-  acted  upon  the  master,  owner  or  consignee  of  the 

sideration,  imposed  a  small  tax  upon  every  alien  vessel,  after  the  termination  of  the  voyage,  and 

passenger,  brought  into  the  state,  for  the  use  of  when  he  was  within  the  territory  of  the  state, 

the  Marine  hospital  on  Staten  Island.     In  that  mingling  with  its  dtizens  and  subject  to  its 

case,  Judge  MoLban,  who  concurred  with  the  ma-  law.    7  How.  404.  Immediately  after  the  decis- 

]ority  of  the  ourt  in  New  York  v.  Miln,  said  ion  of  the  Passenger  Oases,  New  York  mod- 
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Cbrtificatb  of  Division  from  the  Circuit  Court  for  the  Southern  Dis- 
trict of  New  York.'  In  the  superior  court  of  the  city  of  New  York,  the 
plaintiffs  instituted  an  action  of  debt,  for  the  recovery  of  $15,000,  the  amount 
of  certain  penalties  alleged  to  have  been  incurred  by  the  defendant,  under 
the  provisions  of  an  act  of  the  legislature  of  the  state  of  New  York,  passed 
February  11th,  1824,  entitled  ''an  act  concerning  passengers  in  vessels  com- 


ified  her  statute  on  that  subject,  with  a  view  to 
avoid  the  constitutional  objection,  and  in  1S76, 
the  law  provided,  that  the  master  or  owner  of 
any  vessel,  landing  passengers  from  a  foreign 
port,  should  make  such  a  report  as  was  held 
valid  in  New  York  v.  Miln  ;  and  that  on  this 
report,  the  mayor  should  indorse  a  demand 
upon  the  master  or  owner,  to  give  a  bond  for 
every  passenger  landed  in  the  city,  in  the  penal 
sum  of  $300,  conditioned  to  indemnify  the  com- 
missioners of  emigration,  and  every  county, 
city  and  town  in  the  state,  against  any  expense, 
for  the  relief  or  support  of  the  person  named  in 
tlie  bond,  for  four  years  thereafter;  but  the 
owner  or  consignee  might  commute  for  such 
bond,  and  be  released  from  giving  it,  by  pay- 
ing, within  twenty-four  hours  after  the  landing 
of  the  passengers,  the  sum  of  $1.50  for  each 
of  them.  If  neither  the  bond  was  given,  nor 
the  sum  paid,  within  the  twenty-four  hours,  a 
penalty  of  $500  for  each  pauper  was  incurred, 
which  was  made  a  lien  on  the  vessel,  collectible 
by  attac-liment,  at  the  suit  of  the  commissioners 
of  emigration.  This  act  was  declared  uncon- 
stitutional, in  Uenderson  v.  New  York,  92  U.  S. 
259,  as  a  tax  upon  the  importation  of  passen- 
gers. A  similar  statute,  passed  by  the  legislature 
of  New  York,  in  18S1,  was  declared  uncousitu- 
tional  and  void,  as  a  regulation  of  commerce, 
though  it  was  declared,  in  its  title,  to  be  intended 
to  raise  money  for  the  execution  of  the  inspection 
laws  of  the  state  ;  which  authorized  passengers 
to  be  inspected,  in  order  to  determine  who  were 
criminals,  paupers,  hinatics,  orphans  or  infirm 
persons,  without  means  or  capacity  to  support 
themselves,  and  subject  to  became  a  public 
charge,  as  such  facts  were  not  to  be  at^certained 
by  inspection  alone.  People  v,  Compagnie  GSn- 
^rale  Transatlantique,  107  U.  S.  69 ;  s.  c.  20 
BI.  C.  C.  296.  See  also,  Ghy  Lung  v.  Freeman,  92 
U.  S.  276,  where  a  somewhat  similar  law  of  Cali- 
fornia was  declared  unconstitutional,  for  a  like 
reason,  s.  P.  People  v.  Pacific  Mail  Steamship 
Co.,  8  Sawyer  640.  So,  it  has  been  decided,  that 
a  Stat  c  cannot,  in  order  to  defray  the  expenses 
of  its  quarantine  regulations,  impose  a  tonnage- 
tax  on  vessels  owned  in  foreign  ports,  and  en- 
tering her  harbors,  m  pursuit  of  commerce. 
Peete  v.  Morgan,  19  Wall.  581. 

Since  the  decision  of  the  above  jcases,  con- 
gTRM  baa  undertaken,  by  the  act  of  80th  August 


1882  (22  U.  S.  Stni.  214),  to  regulate  immigra- 
tion. By  that  act,  a  duty  of  fifty  cents  is  to 
be  collected,  for  every  passenger,  not  a  citizen 
of  the  United  States,  who  shall  come  to  any 
port  within  the  Unite<i  States,  by  steam  or  sail 
vessel,  from  a  foreign  country,  from  the  mas- 
ter of  said  vessel,  by  the  collector  of  customs 
The  money  so  collected  is  to  be  paid  into  the 
treasury  of  the  United  States,  and  to  constitute 
a  fund  (to  be  called  the  immigrant  fund)  for 
the  care  of  immigrants  arriving  in  the  United 
States,  and  the  relief  of  such  as  are  in  distress. 
The  secretary  of  the  treasury  is  charged  with 
the  duty  of  executing  the  provisions  of  the  act, 
and  with  supervision  over  the  business  of  im. 
migration  ;  but  no  more  of  the  fund  so  raised 
is  to  be  expended  on  any  port,  than  was  collect- 
ed there.  As  might  have  been  expected,  the 
passage  of  this  act  has  led  to  many  disputes 
and  controversies  over  the  disposal  of  the  fund, 
which  are  not  yet  settled. 

By  the  act  of  6th  May  1882  (22  U.  S. 
Stat.  58),  the  immignition  of  Chinese  laborers 
was  suspended  for  a  period  of  ten  years.  Under 
this  act,  it  has  been  determined,  that  the  term 
"  laborer "  does  not  include  any  person  but 
those  whose  occupation  involves  physical  toil, 
or  who  work  for  wages,  or  with  a  view  of 
disposing  of  the  product  or  result  of  their 
labor  to  others.  Ex  parte  Ho  King,  8  Sawyer 
489.  Neither  does  the  act  apply  to  Chinese 
who  enter  a  port  of  the  United  States,  as  sea- 
men or  members  of  the  crew  of  a  vessel  arriv- 
ing from  a  foreign  port,  with  the  intention  of 
returning  or  proceeding  to  another  foreign  port, 
in  the  ordinary  course  of  commerce  and  naviga- 
tion. Ex  parte  Moncan,  8  Sawyer  860.  But 
see  Ex  parte  Fook,  66  How.  Pr.  404.  The  act 
does  not  apply  to  laborers,  who,  though  Chinese 
by  race  and  language,  were  never  subjects  of 
the  Emperor  of  China,  nor  resident  within  his 
dominions.  United  States  v.  Douglas,  17  Fed. 
Rep.  684  ;  contri,  Ex  parte  Ah  Lung,  18  Id. 
28.  And  see  Ex  parte  Ah  Sing,  7  Sawyer 
586  ;  Ex  parte  Ah  Tie,  Id.  542 ;  Ex  parte  Low 
Yum  Chow,  Id.  646  ;  Ex  parte  Chin  A  On,  18 
Fed.  Rep.  606 ;  Ex  parte  Pong  Ah  Chee, 
Id.  627  ;  Ex  parte  Leong  Yick  Dew,  19  Id. 
490. 

>  For  the  opinion  of  Judge  Thomfbom,  in  the 
court  below,  see  2  Paine  429. 
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ing  to  the  port  of  Now  York."  The  defendanty  being  an  alien,  removed 
the  cause  into  the  circuit  court  of  the  United  States,  and  the  pleadings  in  the 
case  were  carried  on  to  issue  in  that  court. 

The  act  of  the  legislature  of  New  York  provides,  in  the  first  section,  that 
the  master  of  any  ship  or  vessel  arriving  in  the  port  of  New  York  from  any 
country  of  the  United  States,  or  from  any  other  state  of  the  United  States, 
shall,  within  twenty-four  hours  after  his  arrival,  make  a  report,  in  writing, 
to  the  mayor  of  the  city  of  New  York,  or,  in  his  absence,  to  the  recorder, 
on  oath  or  affirmation,  of  the  name,  place  of  birth,  and  last  legal  settle- 
ment, age  and  occupation,  of  every  person  brought  as  a  passenger  in  the 
ship  or  vessel,  or  on  board  of  her,  on  her  last  voyage,  from  any  country 
out  of  the  United  States,  or  from  any  of  the  United  States,  into  the  port  of 
New  York,  or  into  any  of  the  United  States,  and  of  all  persons  landed  from 
the  ship,  during  the  voyage  at  any  place,  or  put  on  board,  or  suffered  to 
go  on  board  any  other  vessel,  with  intention  of  proceeding  to  the  city  of 
New  York ;  under  a  penalty,  on  the  master  and  commander,  the  owner, 
*105l  ^^^8^g^^®  ^^  consignees,  of  $76,  for  each  passenger  not  ^reported,  and 
^  for  every  person  whose  name,  place  of  birth,  last  legal  settlement,  age 
and  occupation,  shall  be  falsely  reported. 

The  second  section  authorizes  the  mayor,  &c.,  to  require  from  every 
master  of  such  vessel  that  he  be  bound  with  sureties  in  such  sum  as  the 
mayor,  &c.,  shall  think  proper,  in  a  sum  not  to  exceed  $300,  for  every  pas- 
senger, to  indemnify  and  save  harmless  the  mayor,  Ac,  of  the  city  of  New 
York,  and  the  overseers  of  the  poor  of  the  city,  from  all  expenses  of  the 
maintenance  of  such  person,  or  of  the  child  or  children  of  such  person,  born 
after  such  importation  ;  in  case  such  person,  child  or  children,  shall  become 
chargeable  to  the  city  within  two  years  :  and  if,  for  three  days  after  arrival, 
the  master  of  the  vessel  shall  neglect  to  give  such  security,  the  master 
of  the  vessels  and  the  owners  shall,  severally  and  respective!},  be  liable  to 
a  penalty  of  $500,  for  each  and  every  person  not  a  citizen  of  the  United  States, 
for  whom  the  mayor  or  recorder  shall  determine  that  bonds  should  have 
been  given. 

The  third  section  enacts,  that  whenever  any  person  brought  in  such  ves- 
sel, not  being  a  citizen  of  the  United  States,  shall,  by  the  mayor,  &c.,  be 
deemed  liable  to  become  chargeable  on  the  city,  the  master  of  the  vessel 
shall,  on  an  order  of  the  mayor,  &c.,  remove  such  person,  without  delay,  to 
the  place  of  his  last  settlement ;  and  in  default,  shall  incur  all  the  expenses 
attending  the  removal  of  such  person  and  of  his  maintenance. 

The  fourth  section  provides,  that  every  person,  not  being  a  citizen  of  the 
United  States,  entering  the  city  of  New  York,  with  an  intention  of  residing 
therein,  shall,  within  twenty-four  hours,  make  a  report  of  himself  to  the 
mayor,  stating  his  age,  occupation  and  the  name  of  the  ship  or  vessel  in 
which  he  arrived,  the  place  where  he  landed,  and  the  name  of  the  com- 
mander of  the  vessel. 

The  sixth  section  subjects  the  ship  or  vessel  in  which  such  passengers 
shall  have  arrived,  to  the  penalties  imposed  by  the  former  sections,  for  any 
neglect  of  the  provisions  of  the  law  by  the  master  or  owner  ;  and  author- 
izes proceedings  by  attachment  against  the  ship  or  vessel  for  the  same,  in 
the  courts  of  New  York. 

The  declaration  set  forth  the  several  provisions  of  the  act,  and  alleged 
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breaches  of  the  same  ;  claiming  that  the  amount  of  the  penalties  stated  had 
become  due  in  conseqaence  of  such  breaches.  To  this  declaration,  the 
defendant  entered  a  demurrer,  and  the  plaintiffs  joined  in  the  same. 

The  following  point  was  presented  to  the  court  on  the  part  of  the 
♦defendant :  "  That  the  act  of  the  legislature  of  the  state  of  New  r^,  ^^ 
York,  mentioned  in  the  plaintiff's  declaration,  assumes  to  regulate  ^ 
trade  and  commerce  between  the  port  of  New  York  and  foreign  ports,  and 
is  unconstitutional  and  void."  Upon  this  question,  the  opinion  of  the  judges 
being  opposed,  the  same  was  certified  to  this  court,  at  the  request  of  the 
plaintiffs. 

The  case  was  argued  at  a  former  term  of  this  court,  and  the  justices  of 
the  court  being  divided  in  opinion,  a  re-argument  was  directed. 

It  was  again  argued  by  Blount  and  Ogden^  for  the  plaintiffs  ;  and  by 
White  and  Jonea^  for  the  defendant. 

JBlounty  for  the  plaintiff,  contended,  that  the  law  in  question  was  con- 
stitutional. The  case,  he  said,  was  not  without  difficulty  ;  indeed,  the  very 
hesitation  of  a  court,  constituted  as  this  was,  admonished  him  of  the  doubts 
and  difficulties  attending  the  solution  of  the  question. 

The  law  was  one  peculiar  to  this  country,  and  it  grew  out  of  circum- 
stances also  peculiar  to  this  country.  The  emigration  to  the  United  States, 
since  the  American  revolution,  was  unprecedented  in  history,  not  merely  in 
numbers,  but  in  its  character.  It  was, not  a  military  colonization,  like  the 
Greek  and  Roman  colonies  ;  nor  was  it  mercantile,  like  the  East  India  and 
American  colonies  of  modern  Europe.  Neither  did  it  resemble  the  emigra- 
tion of  the  Moors  from  Spain,  or  the  Huguenots  from  France.  It  was  a 
constant  and  steady  migration  of  civilized  Europeans  to  an  independent 
country,  controlled  by  a  civilized  people.  This  migration  was  peculiar  to 
the  United  States,  and  we  cannot  find  legal  analogies  in  other  countries. 
That  migration  has  now  reached  the  amount  of  60,500  yearly,  into  the  port 
of  New  York  alone.  It  was  obvious,  that  laws  were  needed  to  regulate  such 
a  migration  ;  and  the  Atlantic  states,  generally,  have  passed  such  laws  ;  and 
the  law  in  question  is  that  of  New  York,  providing  that  masters  of  vessels, 
bringing  passengers  to  that  port,  who  have  no  legal  settlement  in  the  state, 
shall  give  bonds  to  the  city  to  indemnify  it  for  three  years  from  all  charges 
on  account  of  their  maintenance.  It  also  provides  for  a  report  to  the  mayor 
of  the  names,  Ac,  of  the  passengers,  and  inflicts  a  penalty  for  a  violation  of 
the  law. 

At  the  previous  argument,  the  defendant  contended,  that  this  was 
*a  regulation  of  commerce,  and  that  the  power  to  regulate  commerce  ^^  ^ 
was  exclusively  vested  in  congress.  Hence  this  law,  passed  by  a  state,  »- 
was  unconstitutional.  We  do  not  admit  this  law  to  be  a  regulation  of  com- 
merce ;  but  conceding,  for  the  sake  of  the  argument,  it  to  be  so,  it  does  not 
follow,  that  it  is  unconstitutional. 

L  Because  congress  has  the  power  to  regulate  commerce,  it  is  not  «  con- 
sequence, that  it  is  an  exclusive  power.  Powers  granted  to  congress  are 
exclusive  only  :  1st.  When  granted  in  terms  expressly  exclusive.  2d. 
When  the  states  are  prohibited  from  exercising  it.  3d,  When  exclusive  in 
its  nature.    This  power  clearly  does  not  fall  under  the  first  nor  second  class. 

Does  it  under  the  third  class  ?  The  counsel  contended,  that  a  legislative 
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power  18  ezclasive  in  its  nature,  only  when  its  existence  in  another  body 
would  be  repugnant  to^  and  incompatible  with,  its  exercise  by  congress. 
Not  that  its  exercise  by  a  state  legislature  would  be  incompatible  with,  its 
exercise  by  congress.  That  is  a  conflict  between  concurrent  or  co-ordinate 
powers ;  and  where  that  takes  place,  we  concede  the  federal  power  is  supreme. 
A  power  exclusive  in  its  nature,  must  be  such  that  the  states  can  pass  no 
law  upon  the  subject  without  violating  the  constitution.  Federalist,  No.  32  ; 
5  Wheat.  49;  1  Story  on  Const.  Law  432. 

Concurrent  powers  are  of  two  classes.  1st.  Where  any  federal  legis- 
lation covers  the  whole  ground,  and  exhausts  the  subject ;  as  fixing  the 
standard  of  weights  and  measures.  Here,  after  congress  has  legislated,  the 
power  of  the  states  is  at  an  end.  2d.  Where  the  power  may  be  exercised 
in  different  modes,  or  on  different  subjects ;  or  where  the  object  admits  of 
various  independent  regulations  operating  together.  In  these  cases,  the 
concurrent  laws  are  all  in  force,  and  the  state  law  is  void  only  so  far  as 
conflicts  with  the  law  of  congress.  The  2d  section  of  6th  article  of  the 
constitution,  providing  that  the  laws  of  congress,  made  pursuant  to  the  con- 
stitution, shall  be  the  supreme  law  of  the  land,  proves  that  this  species  of 
concurrent  legislation  was  contemplated.  This  court  has  sanctioned  this 
view  of  the  subject.  4  Wheat.  122,  196  ;  5  Ibid.  49  ;  9  Ibid.  200.  In  the 
♦inftl  ^*^®  ^^  Saunders  v.  Ogden^  it  was  decided,  that  a  bankrupt  *law 
-1  passed  by  a  state  was  valid,  until  it  conflicted  with  federal  legislation. 

The  counsel,  Mr.  Blount,  contended,  that  the  case  of  Gibbons  v. 
Ogden^  did  not  touch  the  case  before  the  court.  1st.  Because,  there  the 
power  to  regulate  commerce  was  regarded  as  exclusive  only  so  far  as  it 
regulated  the  commerce  of  the  United  States  as  a  whole.  2d.  Because, 
there  the  question  decided  by  the  court  was  whether  a  state  could  regulate 
commerce,  while  congress  was  regulating  it.  9  Wheat.  200.  8d.  Because 
it  was  expressly  said  in  that  case,  by  the  court,  that  it  never  \i^s  intended 
to  deny  to  the  states  all  legislation,  which  might  affect  commerce.  Ibid. 
204.  That  decision  therefore  does  not  touch  the  point ;  and  the  court  is 
now  called  upon  to  go  further,  and  declare  all  state  laws  affecting  commerce 
void.     This  is  the  extent  of  defendant's  doctrine. 

There  is  here  no  conflict  of  concurrent  laws.  Congress  has  passed  no 
law  conflicting  with  this  law.  The  acts  of  1779,  March  2d,  and  of  1819, 
March  2d,  cited  by  the  defendant's  counsel  in  the  former  argument,  are  for 
different  purposes.  The  first  is  a  revenue  law,  and  the  provisions  relating 
to  passengers  are  confined  entirely  to  the  entering  and  landing  of  baggage, 
and  they  are  intended  to  prevent  smuggling.  The  second  is  intended  to 
prevent  the  cupidity  of  masters  and  owners  from  crowding  their  ships  with 
passengers,  and  to  compel  them  to  provide  a  suflicient  quantity  of  water 
and  provisions^  The  treaties  with  Brazil,  and  Austria  and  Prussia,  are 
equally  inapplicable.  They  merely  secure  freedom  of  commerce  and  inter- 
course to  the  subjects  of  these  countries,  they  conforming  to  the  laws  of 
this  country.  This  law  was  then  in  existence,  and  the  exception  provides 
for  the  execution  of  all  such  laws.  Besides,  the  defendant  here  does  not 
appear  to  be  a  subject  of  either  of  those  powers ;  and,  of  course,  cannot 
claim  anything  on  account  of  those  treaties,  even  if  they  were  applicable  to 
the  case. 

We  do  not  deny,  that  in  regulating  commerce,  the  power  of  congress  is 
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supreme^  and  it  may  be  regulated  either  under  that  power,  or  under  the 
treaty -making  power.  Until  that  be  done,  and  the  conflict  occur,  the  state 
law  is  valid.  Such  are  the  doctrines  of  this  ♦court,  and  of  the  ablest  ^^ 
jurists.  1  Story,  Const.  Law  4.33.  "  Congress  may  make  that  a  regula-  L 
tion  of  commerce,  which  a  state  may  employ  as  a  guard  of  its  internal  policy 
or  to  promote  its  own  peculiar  interests."  "  If  the  power  to  regulate  com- 
merce be  exclusive,  still  the  legislation  of  a  state,  acting  on  subjects  within 
the  reach  of  other  powers,  besides  that  of  regulating  commerce,  would  be 
constitutional."     2  Story,  Const.  Law  517. 

In  order  to  decide  the  cause  for  the  defendant,  the  court  must  come  to 
the  conclusion,  that  the  power  regulating  commerce  is  so  exclusive  that  all 
state  laws  affecting  or  regulating  commerce  are  necessarily  void,  even  where 
no  conflict  exists.  This  is  beyond  any  former  decision,  and  we  think  the 
court  will  not  adopt  such  a  conclusion.  Ist.  Because  it  is  a  case  where 
power  is  claimed  by  implication,  and  it  is  not  sufficient  to  show  a  possibility 
of  inconvenience.  All  such  cases,  too,  are  decided  upon  their  own  grounds. 
2d.  It  is  a  question  of  power,  and  the  court  will  require  most  convincing 
arguments,  before  denying  it  to  the  states.  3d.  Such  a  construction  is  not 
necessary  to  reconcile  former  decisions.  4th.  The  regulation  of  passengers 
was  productive  of  no  conflicting  legislation  under  the  old  confederation.  It 
was  not  the  evil  to  be  remedied,  when  the  power  to  regulate  commerce  was 
given  to  congress.  Supremacy  of  federal  law  is  a  sufficient  remedy,  and  the 
court  will  not  imply  power  further  than  necessary.  6th.  This  construction 
would  throw  upon  congress  a  mass  of  legislation  which  it  could  not  perf oim  ; 
and  the  tendency  to  alienation  from  the  federal  government  would  be 
increased  by  its  incompetency  to  perform  its  duties.  Among  these  laws  are 
the  laws  regulating  the  discharge  of  ballast ;  the  harbor  regulations ;  the 
pilot  laws  of  the  states ;  the  health  laws  ;  the  laws  of  police  as  to  the  con- 
duct of  crews  of  vessels  while  in  port ;  and  a  class  of  laws  peculiar  to  the 
southern  states,  prohibiting  traffic  with  slaves,  and  prohibiting  masters 
of  vessels  from  bringing  people  of  color  in  their  vessels.  Such  is  the  mass  of 
legislation  which  must  be  abrogated  by  such  a  decision.  But  when  we  look 
at  the  course  of  commerce  with  foreign  countries,  at  the  commencement, 
the  progress,  and  the  conclusion  of  a  voyage  ;  it  is  difficult  to  estimate  the 
extent  to  which  such  a  conclusion  *must  lead  the  court.  The  .«,,^ 
merchandise  that  is  sent  abroad  is  purchased  in  the  interior,  and  bills  ^ 
of  exchange  on  the  northern  cities,  and  on  Europe,  given  for  it.  The 
merchandise  that  is  brought  home  on  the  return-voyage,  is  often  kept  in  the 
original  package,  and  is  transported  from  state  to  state,  with  benefit  of 
drawback,  until  it  is  again  shipped  for  a  foreign  market.  IIow  much 
of  this  falls  within  the  power  to  regulate  commerce  with  foreign  states ;  and 
if  exclusive,  how  much  must  be  withdrawn  from  state  legislation  ?  There 
is  no  criterion  furnished,  by  referring  to  the  place  where  the  business  is 
transacted,  and  by  declaring  that  all  transacted  within  the  country  falls 
within  state  jurisdiction,  and  the  residue  within  federal  jurisdictson.  The 
shipping  of  sailors  is  within  the  country,  and  that  is  regulated  by  congress ; 
and  so  is  their  discharge  and  enforcement  of  the  contract.  On  the  oiher 
hand,  pilotage,  a  contract  commenced  upon  the  ocean,  is  regulated  by  state 
laws. 

Again,  if  the  power  to  regulate  commerce  with  foreign  states  be  ezdu- 
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sive,  that  of  regalating  commerce  between  the  states  is  exclusive  also.  Both 
powers  are  conferred  in  the  same  terms,  and  in  the  same  clause.  Apply  the 
construction  contended  for  by  the  defendant,  and  the  legislative  power  of 
the  states  is  at  an  end.  They  become  mere  municipal  corporations  ;  and  all 
legislation  relative  to  commerce,  the  great  business  of  the  country,  becomes 
exclusively  vested  in  congress.  Under  this  head  of  the  argument,  there- 
fore, we  conclude  that,  conceding  the  passenger  law  to  be  a  commercial 
regulation,  the  states  have  a  power  concurrent  with  congress  to  legislate, 
but  subject  to  the  controlling  power  of  congress. 

II.  The  law  is  not  a  commercial  regulation,  in  the  sense  contemplated  in 
the  constitution  ;  but  a  police  regulation.  It  is  a  part  of  the  system  of  poor 
laws,  and  intended  to  prevent  the  introduction  of  foreign  paupers.  This 
power  of  determining  how  and  when  strangers  are  to  be  admitted,  is  inher- 
ent in  all  communities.  2  Ruth.  Inst.  476.  Fathers  of  families,  officers  of 
<:olleges,  and  the  authorities  of  walled  cities,  all  have  this  power,  as  an  inci- 
dent of  police.  In  states,  it  is  a  high  sovereign  power.  It  belonged  to  the 
states,  before  the  adoption  of  the  federal  constitution.  It  is  nowhere  relin- 
quished ;  nor  can  it  be,  with  safety.  It  is  essential  to  the  very  existence  of 
some,  and  to  the  prosperity  and  tranquillity  of  all.  That  it  was  not  intended 
^  ,  to  relinquish  it,  we  infer  :  *lst.  Because  it  was  not  prohibited  to  the 
^  states.  2d.  Because  it  is  not  expressly  granted  to  congress,  but  only 
as  an  incident  to  other  powers  ;  as  the  war  power,  the  treaty-making  power, 
or  the  power  to  regulate  commerce.  It  may  also  be  used  by  the  states  as  a 
police  regulation,  as  part  of  the  system  of  poor  laws,  or  to  promote  internal 
tranquillity.  But  because  it  is  an  incident  to  some  of  the  federal  powers, 
it  can  never  be  pretended  that  it  is  necessarily  prohibited  to  the  states. 
3d.  Because  §  9,  art.  1,  of  conslitution  concedes,  in  so  many  words,  that  the 
states  have  this  power,  and  imposes  a  restriction  upon  the  concurrent  power 
of  congress,  until  1808.  It  declares,  that  "the  migration  or  importation  of 
such  persons  as  any  of  the  states,  now  existing,  shall  think  proper  to  admit, 
shall  not  be  prohibited  by  congress  prior  to  1808."  What  is  the  meaning  of 
the  words,  "  the  states  shall  think  proper  to  admit  ?"  States  can  only  think 
through  their  laws  ;  legislation  is  the  thought  of  states.  The  very  phrase 
shows  that  the  states  reserved  the  power  to  admit  or  prohibit ;  and  conse- 
quently, to  regulate  the  admission.  The  power  of  congress  is  suspended 
until  1808  ;  but  the  power  of  the  states  remains  as  before  the  constitution. 
Did  the  arrival  of  the  year  1808  extinguish  that  power  in  the  states  ?  Such 
a  construction  will  hardly  be  contended  for.  After  that  year,  congress  is 
enabled  to  exercise  one  of  the  incidents  to  its  powers,  which  before  it  was 
prohibited  to  do.  It  must  exercise  it,  however,  as  a  concurrent  power,  and 
supreme,  when  conflicting.  Supposing  congress  had  not  chosen  to  pass  any 
laws  on  this  subject,  after  1808,  would  the  state  laws  necessarily  be  abro- 
gated by  the  arrival  of  that  year?  Would  the  laws  passed  by  the  states, 
abolishing  the  slave-trade,  before  1808,  have  been  repealed  ?  Such  must  be 
the  conclusion,  if  the  power  be  exclusive  in  its  own  nature. 

Again,  if  the  power  to  pass  laws  regulating  the  admission  of  passengers 
from  Europe,  falls  under  the  power  of  regulating  foreign  commerce,  that  of 
regulating  the  arrival  of  passengers  by  land,  falls  under  the  power  of  regu- 
lating commerce  between  the  states.  If  the  one  be  exclusive,  the  other 
is  exoiasive ;  and  all  vagrant  laws,  all  poor  laws,  and  police  regulations, 
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become,  at  once,  solely  of  federal  jurisdiction.  The  laws  of  the  southern 
states  in  relation  to  the  intercoarse  and  traffic  with  slaves,  and  to  the  intro- 
daction  of  colored  persons  into  those  states,  also  become  the  subjects  of 
federal  jurisdiction,  and  the  state  laws  are  abrogated.  Here  the  counsel 
examined  *the  character  of  those  laws  ;  and  concluded  by  observing,  r#^^o 
that  although  he  must  not  be  understood  as  approving  of  the  peculiar  *- 
provisions  of  those  laws,  still  it  was  obvious,  that  some  legislation  was  nec- 
essary in  reference  to  that  population,  and  that  the  states  clearly  had  the 
power  to  pass  such  laws.  The  poor  laws,  providing  for  sending  back  pau- 
pers to  their  place  of  settlement,  in  the  adjoining  counties  of  a  bordering 
state,  will  share  the  same  fate  ;  and  congress  will  have  to  provide  a  national 
system  of  poor  laws.  In  our  view,  the  law  in  question  is  altogether  a  police 
regulation  ;  as  much  so  as  laws  prohibiting  entrance  into  a  walled  city  after 
dark  ;  laws  prohibiting  masters  from  bringing  convicts  into  the  state  ;  or 
the  laws  prohibiting  free  negroes  from  being  introduced  among  slaves. 

The  history  of  this  law  also  throws  some  light  upon  its  constitutionality. 
The  federal  constitution  was  adopted  by  nine  states — the  constitutional 
number — in  1788  ;  and  on  the  13th  of  September  of  that  year,  a  resolution 
was  adopted  by  the  old  continental  congress,  announcing  that  fact ;  direct- 
ing presidential  electors  to  be  chosen,  and  fixing  the  4th  of  March  1789,  for 
the  commencement  of  the  new  government.  Three  days  afterwards,  on  the 
16th  of  September,  the  same  body  unanimously  adopted  a  resolution,  recom- 
mending to  the  several  states  to  pass  proper  laws  for  preventing  the  trans- 
portation of  convicted  malefactors  from  foreign  countries  into  the  United 
States.  When  this  resolution,  so  directly  bearing  upon  the  point  in  ques- 
tion, was  adopted,  there  were  present,  Dana,  the  profound  and  enl'gbtened 
jurist  and  framer  of  the  government  of  the  North-west  Territory  ;  Oilman, 
Williamson,  Fox  and  Baldwin,  members  of  the  convention  which  formed 
the  federal  constitution  ;  Hamilton  and  Madison,  also  members  of  that  con- 
vention, and  the  eloquent  expounders  of  that  instrument.  Jay,  the  third 
expounder,  and  the  first  chief  justice  of  this  court,  was  the  secretary  of 
foreign  affairs,  and,  no  doubt,  recommended  the  passage  of  this  law.  If 
any  contemporaneous  authority  is  entitled  to  respect,  here  was  one  of  the 
highest  character.  A  resolution,  at  the  very  moment  the  new  government 
was  going  into  operation,  recommending  to  the  states  to  pass  these  ?aw8,  as 
peculiarly  within  their  province.  Under  that  resolution,  the  states  acted. 
November  13th,  1788,  Virginia  passed  a  law  forbidding  masters  of  vessels 
from  landing  convicts,  under  a  penalty  of  fifty  pounds.  South  Carolina  and 
Georgia  *pas8ed  passenger  laws  the  same  year.  New  Hampshire  r^, .« 
passed  a  passenger  law  in  1791  ;  Massachusetts,  in  1791.  The  New  *- 
York  passenger  law  was  first  passed  7th  March  1788,  and  has  been  re- 
enacted,  with  some  modifications,  at  each  subsequent  revision  of  her  laws.* 
The  resolution  of  congress  extends  to  the  very  point  in  dispute.  If  the 
admission  of  convicts  may  be  prohibited,  the  mode  nf  bringing  passengers 
may  be  regulated.  The  same  rule  is  applicable  to  the  admission  of  paupers, 
as  to  convicts.     This  will  not  be  denied. 

The  defendant's  counsel  asserted,  in  the  former  argument,  that  the  laws 

1  This  act  to  entitled  *'  an  act  for  the  better  settlement  and  relief  of  the  poor."    U  is  not  a 
passenger  law. 
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of  1799  and  1819  have  regulated  this  intercourse.  We  deny  it.  Those 
laws  were  for  other  objects.  It  is  not  true,  that  a  person  conforming  to 
those  laws,  may  import  passengers,  in  spite  of  state  laws  ;  because  the  laws 
of  1799  and  1819  were  all  the  regulations  that  congress  thought  necessary. 

A  state  law  is  not  necessarily  void,  because  persons  violating  it,  are  act- 
ing in  conformity  with  an  act  of  congress.  Even  in  such  cases,  states  acting 
under  other  powers  may  control  individuals  acting  in  conformity  with  laws  of 
the  federal  government.  A  man  may  obtain  a  patent  for  making  and  vend- 
ing a  medicine,  and  a  state  may  prohibit  its  sale.  He  may  obtain  a  copy- 
right for  publishing  a  book,  and  the  state  may  punish  him,  because  it  is 
libellous.  A  merchant  may  import  gunpowder,  or  Chinese  crackera,  pur- 
suant to  the  revenue  laws  ;  and  the  state  of  New  York  may  prohibit  the 
former  from  being  landed,  and  the  other  from  being  sold  in  the  city.  He 
may  also  bring  passengers,  pursuant  to  the  above-mentioned  laws  ;  and  the 
legislature  may  compel  him  to  give  security  that  they  will  not  become  a 
public  charge. 

We  therefore  contend,  1st.  That  the  power  to  regulate  commerce  is  not 
exclusively  in  congress,  but  concurrent  in  the  states  ;  and  that  state  laws 
are  valid,  unless  conflicting,  and  only  void,  where  repugnant.  2d.  That  the 
law  in  question  is  merely  a  police  regulation,  and  not  a  regulation  of  com- 
merce, in  the  sense  of  the  constitution.  3d.  That  the  power  over  this 
species  of  intercourse  is  vested  in  congress  only  ;  is  incident  to  other  powers, 
and  not  in  any  sense  exclusive.  4th.  That  the  law  of  New  York  is  not 
repugnant  to  any  existing  treaties  or  laws  of  congress,  and  is,  therefore, 
valid. 

♦11^1  *Suoh  a  conclusion  produces  no  inconvenience  ;  but,  on  the  con- 
J  trary,  promotes  a  public  good.  It  vests  power  where  there  is  an 
inducement  to  exercise  it.  In  congress,  there  is  no  such  inducement.  The 
west  seeks  to  encourage  emigration  ;  and  it  is  but  of  little  importance  to 
them,  how  many  of  the  crowd  are  left  as  a  burden  upon  the  city  of  New 
York.  There  is,  therefore,  a  hostile  principle  in  congress  to  regulating  this 
local  evil.  A  construction  that  would  vest  this  power  exclusively  there, 
would  be  contrary  to  the  general  design  of  our  government ;  which  is  to 
intrust  the  care  of  loual  interests  to  local  authorities  ;  and  only  to  congress, 
when  necessary  to  the  national  welfare. 

We  trust  that  this  court  will  not  make  a  decision  that,  by  absorbing  so 
large  a  portion  of  state  legislation  in  a  power  to  regulate  commerce,  deemed 
exclusive  by  inference,  will  tend  to  weaken  the  authority  of  this  court,  and 
shake  the  stability  of  the  government ;  but  that,  according  to  the  design  of 
the  constitution,  in  conformity  with  its  history,  and  in  accordance  with  its 
own  decisions  and  principles  of  interpretation,  that  it  will  decide  that  the 
states  had  power  to  pass  such  laws  until  1808,  without  control  ;  and  after 
1808,  they  had  a  concurrent  power,  subject  to  the  control  of  congress  ;  and 
that,  until  conflicting  with  federal  laws,  the  law  is  valid  and  in  force. 

Quarantine  Laws.  Maine,  Act  10th  March  1821  ;  New  Hampshire,  dd 
February  1789;  Massachusetts,  Rev.  Stat.  1834,  20th  June  1799;  Rhode 
Island,  June  22d,  1797,  and  Rev.  Stat.  1822;  Connecticut,  Rev.  Stat.  18.S5; 
New  York,  14th  April  1820;  New  Jersey,  3d  February  1812  ;  Pennsyl- 
vania, 29th  January  1818,  and  2d  April  1821  ;  Delaware,  24th  January  1797, 
and  1800;  Maryland,  November  1793;  Virginia,  26th  December  1792;  North 
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Carolina,  Acts  1794,  1802  and  1817  ;  South  Carolina,  19th  December  1795, 
2l8t  July  1800,  and  December  1809;  Georgia,  23d  December  1833  ;  Louisi- 
ana, 19th  February  1825;  Alabama,  2l8t  December  1823. 

Passenger  Laws.  Maine,  24th  February  1821,  and  28th  February  1835; 
New  Hampshire,  18th  June  1807,  15th  February  1791,  14th  June  1820  ; 
Massachusetts,  February  1794,  and  Hev.  Stat.  1834  ;  Rhode  Island,  Revised 
Laws,  1822  ;  Connecticut,  October  1788,  and  Rev.  Laws,  1835  ;  New  York, 
11th  February  1824  ;  New  Jersey,  28th  January  1797,  10th  February  1819; 
Pennsylvania,  29th  January  1818,  1st  February  1818;  Delaware,  24th 
January  1797,  12th  February  1829;  Maryland,  November  1809,  22d  March 
1833,  and  17th  February  1835  ;  Virginia,  13th  November  1788,  *20th 
December  1792,  and  Uth  March  1833  ;  North  Carolina,  1792,  1832,  L  ^^^ 
1825  and  1830;  South  Carolina,  1788,  and  19th  December  1835;  Louisiana, 
16th  March  1818,  and  26th  March  1835. 

Pilot  Laws.  Maine,  24th  February,  and  10th  March  1821  ;  New  Hamp- 
shire, 18th  June  1805  ;  Massachusetts,  Rev.  Stat.  1834  ;  Pennsylvania,  2d 
April  1804,  20th  March  1811,  and  29th  March  1803  ;  Delaware,  February 
5th,  1819,  and  31st  January  1825  ;  Maryland,  November  1803,  1818,  and 
24th  February  1824  ;  Virginia,  10th  February  1819, 26th  February  1821,  27th 
January  1825  ;  North  Carolina,  1790, 1797,  1805,  1812,  1823  and  1831;  South 
Carolina,  17th  August  1807,  July  31st,  1815;  Georgia,  23d  December  1835, 
23d  December  1830  ;  Alabama,  23d  December  1823,  and  13th  January 
1828;  Louisiana,  31st  March  1805;  7th  June  1806,  and  1st  March  1826. 

Wreck  Laws.  Maine,  27th  February  1821 ;  Massachusetts,  Rev.  Stat. 
1824;  Connecticut,  Rev.  Laws,  1835,  tit.  117  ;  New  York,  1  Rev.  Stat.  690; 
New  Jersey,  Rev.  Laws  716,  and  7th  March  1836  ;  Delaware,  2d  February 
1786  ;  Maryland,  November  1799,  and  3d  January  1807  ;  Virginia,  7th 
February  1819;  North  Carolina,  Hayw.  Dig.  668,  and  1831 ;  South  Caro- 
lina, 1783. 

Laws  relating  to  Colored  Passengers  and  Seamen.  Delaware,  19th 
January  1826,  and  7th  February  1827  ;  Maryland,  November  1796,  and 
November  1809  ;  Virginia,  1  Rev.  Laws,  428,  432,  443,  444,  Act  24th 
February  1827,  and  11th  March  1834;  North  Carolina,  Acts  1791,  1788, 
November  1819,  1825,  1826,  1830  and  1832;  South  Carolina,  18th  Decem- 
ber 1817, 19th  December  1835;  Georgia,  26th  December  1817,  23d  December 
1833,  and  26th  March  1835  ;  Louisiana,  26th  March  1835. 

Destroying  Vessels.  Maine,  27th  February  1821  ;  Massachusetts  Rev. 
Stat.  1834,  p.  725;  Connecticut,  Rev.  Laws,  1835  ;  New  York,  2  Rev.  Stot. 
667  ;  Maryland,  November  1809;  Delaware,  1782. 

Harbor  Regulations.  Maine,  2d  March  1821,  12th  February  1828,  and 
11th  March  1835  ;  Connecticut,  Rev.  Laws,  1835,  tit.  73  ;  New  Hamp- 
shire, 18th  February  1703  ;  Maryland,  November  1807,  25th  January  1806, 
and  13th  March  1834  ;  Pennsylvania,  29th  March  1803  ;  Virginia,  8d  March 
1821,  17th  January  1829,  and  7th  April  1831 ;  North  Carolina,  Rev.  Laws, 
eh.  194;  Louisiana,  17th  February  1831  ;  Alabama,  20th  December  1825, 
2l8t  January  1832. 

*  WhitSy  for  the  defendant,  stated  the  case  to  be  of  great  general   r^jj^ 
importance,  not  only  as  it  affects  the  commerce  of  the  city  of  New   *■ 
York,  but  as  it  affects  the  laws  of  the  United  States,  and  the  treaties  entered 
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into  with  foreign  commercial  nations.  If  the  evils  which  the  law  of  New 
York  is  intended  to  remedy  or  prevent,  exist,  or  may  occur,  congress  may 
pass  a  law  to  provide  a  remedy,  as  this  legislation  by  the  state  of  New  York 
is  not  authorized  by  the  constitution,  and  is  void.  It  is  in  direct  opposition 
to  the  power  which  is  given  by  the  constitution  to  congress  to  regalate  com- 
merce ;  and  is  in  actual  collision  with  that  power  as  it  has  been  exercised 
by  congress.  The  law  is  not  a  law  which  prevents  the  admission  of  felons 
and  passengers  into  New  York,  but  which  affects  the  navigation  of  all 
countries,  as  connected  by  their  commerce  with  this  country;  and  conflicts 
with  the  express  stipulations  of  treaties  for  the  regulation  of  that  commerce. 
It  introduces  new  arrangements,  requires  other  forms,  establishes  additional 
penalties,  and  prohibits  many  things  which  are  not  so  regulated  by  these 
treaties.  This  court  will  look  at  the  consequences  to  follow  from  such  a 
law;  and  by  so  doing,  they  will  see  how  extensive  must  be  its  effects.  The 
powers  of  the  states  to  establish  harbor  laws,  and  to  preserve  the  navigation 
of  rivers,  by  preventing  obstructions  in  them,  are  not  denied  ;  but  these 
powers  are  of  an  entirely  different  character  from  the  provisions  of  the  law 
under  consideration.  The  law  regulates  the  whole  passenger  commerce  of 
the  port  of  New  York;  it  imposes  duties,  requires  stipulations,  and  creates 
liabilities  which  do  not  exist  in  the  acts  of  congress  relative  to  passengers, 
and  enjoins  duties  on  aliens  which  are  not  required  by  these  laws.  Congress 
having  made  all  the  provisions  relative  to  passengers,  which,  having  the 
power  to  regulate  commerce,  has  been  thought  necessary  by  it ;  the  require- 
ments of  the  law  of  New  York  are  in  direct  conflict  with,  and  repugnant  to, 
these  provisions  ;  and  should,  therefore,  be  declared  void. 

A  reference  to  the  law  of  New  York  will  show  the  number  and  extent 
of  the  duties  imposed^  on  masters  of  ships  and  their  owners  by  this  law, 
beyond  the  demands  of  the  law  of  the  United  States.  The  master  must 
make  a  report  of  the  passengers  who  were  on  board  his  vessel,  during  any 
part  of  the  voyage  ;  he  must  give  a  bond,  with  surety,  to  prevent  their 
^  I  being  chargeable  to  the  city  of  New  York  ;  *he  must  remove  any  of 
-'  the  passengers  who  may  become  chargeable  ;  and  penalties  are 
imposed,  and  the  forfeiture  of  the  vessel  is  to  be  made  by  proceedings  of 
an  admiralty  character,  before  a  court  of  New  York,  if  any  neglect  or  vio- 
lation of  these  duties  shall  occur.  Do  not  these  interfere  and  conflict  with 
the  powers  given  to  congress  to  regulate  commerce  ?  Are  they  not  in  con- 
flict with  the  passenger  laws  of  the  United  States  ? 

Two  oases  have  been  decided  in  this  court  which  settle  and  determine 
all  the  questions  which  can  arise  in  the  case  now  presented.  Before  the 
case  of  Oibbons  v.  Ogden^  it  had  not  been  fully  ascertained,  what  was 
the  constitutional  interpretation  of  that  part  of  the  instrument  which  gives 
to  congress  the  power  *'  to  regulate  commerce  ;"  but  this  court,  in  that  case, 
gave  to  it  a  full  and  a  most  satisfactory  interpretation.  The  regulation  of 
commerce  by  congress  is,  since  that  case  was  decided,  well  understood  ;  and 
the  only  question  which  can  be  properly  presented  to  the  court  now,  is 
whether  the  principles  of  that  case  apply  to  this.  The  case  will  be  found  in 
9  Wheaton,  and  the  principles  referred  to  are  in  pages  189,  197,  of  the 
report.  Commerce  is  not  merely  buying  and  selling,  and  the  exchanges  of 
commodities.  It  is  navigation,  and  the  intercourse  between  nations.  As  it 
includes  navigation,  so  it  includes  all  the  uses  and  purposes  of  it,  as  well 
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the  traDsportation  of  passengers  and  persons,  as  of  goods,  and  everything 
connected  with  them,  and  with  each  of  them.  Sach  also  is  the  definition 
of  commerce  in  the  case  of  Brown  v.  State  of  Maryland^  12  Wheat.  445, 
447. 

The  examination  of  the  statute  of  New  Tork,  which  has  already  been 
submitted,  fully  establishes  the  position  that  the  whole  of  its  provisions  are 
commercial  regulations.  Its  application  is  to  all  passengers  ;  and  it  oper- 
ates on  the  business  of  navigation,  and  the  uses  of  shipping,  as  they  are 
employed  in  one  of  the  most  profitable  and  important  of  its  purposes. 
Sanitary  regulations,  quarantine  laws  which  affect  passengers,  are,  in  Eng- 
land, made  by  acts  of  parliament,  and  are  not  police  regulations  ;  and  even 
if  such  are,  in  part,  the  purposes  of  the  act  of  the  legislature  of  New  York, 
they  have  gone  far  beyond  those  objects,  and  have  embraced  reqairements 
which  could  not  be  constitutionally  touched. 

One  of  the  great  and  prominent  inducements  to  form  the  constitution, 
was  the  necessity,  universally  felt  and  acknowledged,  to  establish  r^e^io 
^uniform  commercial  regulations.  The  importance  of  this  was  seen  '- 
by  all ;  and  hence,  the  surrender  of  the  power  to  regulate  commerce,  by  the 
states  to  the  general  government.  The  first  movement  of  the  purpose  to 
establish  the  present  government,  was  by  Mr.  Madison,  under  the  influence 
of  the  importance  of  a  uniform  commercial  system  ;  and  from  this  arose  the 
appointment  of  the  convention,  which  adopted  the  present  constitution. 
The  main  object  of  this  government  will  be  at  an  end,  if  the  states  can 
exercise  the  power  which  is  claimed  by  New  York  under  this  law.  As  the 
government  of  the  United  States,  in  its  relations  with  foreign  powers,  might 
be  affected  by  state  legislations  on  matters  connected  with  commerce,  it 
became  essential,  that  everything  which  affected  commercial  intercourse 
should  be  exclusively  given  to  the  government  of  the  United  States.  By 
this  means,  the  relations  of  the  government  with  foreign  nations  could  be 
preserved  ;  and  the  stipulations  for  equal  privileges,  of  the  citizens  of 
foreign  nations  connected  with  the  United  States  by  commercial  treaties, 
cannot  be  disturbed  :  without  this,  all  would  have  been  confusion. 

JoneSy  for  the  defendant,  considered  this  case  as  relieved  from  all  diffi- 
culties as  to  the  application  of  the  provisions  of  the  constitution  of  the  United 
States  to  it.  With  the  decision  of  this  court  in  the  case  of  Gibbons  v.  Og- 
den  before  them,  it  woi\ld  be  seen,  that  the  law  of  New  York  is  a  regulation 
of  commerce,  and  is  necessarily  invalid.  The  provisions  of  the  law  inter- 
fere with  a  very  important  part  of  the  commercial  operations  of  the  coun- 
try ;  it  affects  the  employment  of  the  ships  and  vessels  of  other  states,  besides 
those  of  New  York  :  it  goes  across  the  ocean,  and  interferes  there  with  the 
operations  of  packet  ships,  prescribing  the  description  of  persons  who  may 
be  brought  on  board  of  them  ;  and  subjecting  the  masters  and  owners  of 
the  vessels  to  duties  and  liabilities,  which  do  not  exist  under  the  laws 
of  the  United  States,  and  cannot,  therefore,  be  imposed  by  a  state  law. 

There  may  be  police  regulations,  which  are  not  commercial ;  other  regu- 
lations may  be  both  those  of  police  and  of  commerce.  While  the  police  of 
the  cities  and  states  of  the  Union  is  entirely  within  the  power  of  the  states  ; 
it  does  not  follow  as  a  consequence,  that  where  commerce  is  interfered  with 
by  the  rules  of  police,  they  are  constitutional.    Many  regulations  may  be 
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applied  in  the  commercial  cities  to  business  matters,  connected  with  com- 
*nol  "^^''c^j  which  are  not  *commercial ;  and  the  argument  in  favor  of 
J  such  regulations  as  those  of  the  law  of  New  York,  derived  from  this 
state  of  things,  is  erroneous,  as  it  confounded  the  thing  with  the  use  of  it. 
The  building  of  ships,  the  preservation  of  harbors,  of  wharves,  the  keeping 
open  of  rivers,  may  all  be  subjected  to  state  laws.  These  are  but  the  instru- 
ments of  commerce,  and  not  commerce  itself.  But  if  a  state,  by  its  laws, 
shall  impose  regulations  connected  with  the  uses  of  these  things,  which  inter- 
fere with  the  operations  of  commerce,  the  constitutional  power  of  congress 
is  usurped,  and  the  interference  is  void. 

Let  the  array  of  state  laws  and  state  regulations,  which  has  been  pre- 
sented by  the  counsel  for  the  plaintiffs,  be  examined  by  these  principles,  and 
they  will  be  found  constitutional  or  void,  as  the  examination  will  result. 
The  number  of  these  laws  will  not  protect  them,  if  they  are  obnoxious  to  the 
constitutional  power  of  congress.  They  will  all  be  in  pari  delicto,  if  they 
so  interfere.  No  precedent  will  sanction  unconstitutional  laws.  The  argu- 
ment, that  a  similar  law  of  every  state  conflicts  with  the  constitution,  only 
shows  the  extent  of  the  mischief,  and  the  greater  necessity  for  its  cure. 

It  has  been  said  by  the  counsel  for  the  plaintiff,  that  the  constitution  of 
the  United  States,  and  the  highest  authority  acting  under  it,  has  conceded 
the  power  exercised  by  New  York  to  the  states  ;  and  the  ninth  section  of  the 
constitution  is  referred  to,  which  prohibits  congress  from  interfering  with 
the  intercourse  between  the  states  for  a  period.  It  is  known,  that  this  pro- 
vision had  a  special  application  to  particular  persons.  But  taking  its  provis- 
ion in  its  general  sense,  it  would  appear,  that  without  it,  the  power  existed  ; 
and  the  provision  was  only  to  suspend  the  action  of  congress  on  the  subject, 
the  right  of  which  was  vested  in  that  body.  It  was  under  the  powers 
to  regulate  commerce,  that  the  slave-trade  was  regulated  ;  but  the  claim  to 
interfere  with  that  trade  was  not  derived  from  the  provision  which  related 
to  migration  and  importation  between  states. 

But  it  is  said,  that  if  this  provision  gives  congress  the  power  of  interfer- 
ence, it  also  gives  it  or  admits  its  existence  in  the  states.  This  is  not  con- 
sidered a  correct  deduction.  If  a  state  law  prohibiting  migration  or  impor- 
tation, shall  be  brought  in  question  ;  the  point  will  arise,  as  to  the  power  of 
the  state  to  legislate  upon  it.  The  provision  of  the  constitution  is,  that  for 
a  certain  time,  congress  shall  not  prohibit  the  admission  of  those  persons  the 
the  states  may  admit.  The  exception  does  not  destjoy  the  power,  but  sus- 
*l'20l  P^°^^  ^^'  ^^  ^^  fully  ""granted,  and  could  have  been  executed  instantly, 
^  but  for  the  limitation ;  and  when  that  expired,  it  came  into  active 
existence.  It  was,  from  that  time,  as  full  as  if  it  had  never  been  interfered 
with. 

The  argument  which  is  presented  on  the  resolution  of  congress,  after 
the  adoption  of  the  constitution,  and  before  it  went  into  operation,  which 
recommended  the  states  to  pass  laws  prohibiting  the  admission  of  felons, 
asserts  that  the  states  may  prevent  the  admission  of  all  persons,  unless 
under  onerous  conditions.  But  no  such  inference  is  justifiable.  The  law  of 
New  York  is  a  prohibition  of  emigration  ;  and  if  carried  into  full  effect, 
will  entirely  prevent  the  entrance  of  all  persons  from  abroad,  into  the  city 
of  New  York,  the  great  throat  of  emigration.  It  applies  to  all  passengers 
84 


1887]  OF  THE  UNITED  STATES.  120 

New  York  v.  Miln. 

coming  to  New  York ;  and  operates  on  every  ship  or  vessel  taking  pas- 
sengers for  New  York,  in  any  foreign  country. 

It  is  attempted  to  draw  a  distinction  between  this  case,  and  the  cases 
which  exist  by  the  great  powers  to  regulate  commerce  under  the  constitu- 
tion. This  is  said  to  be  but  an  incident  to  those  powers,  and  not  important, 
or  necessarily  interfering  with  them  ;  and  therefore,  within  state  legislation. 
But  if  this  is  an  incident  only,  and  may  be  taken  away  from  the  general 
government,  the  whole  power  to  regulate  emigration  may  be  taken  away  ; 
the  whole  passenger  trade  of  the  United  States  may  be  cut  off;  and 
thus  one  of  the  principal  powers  of  the  general  government  will  be 
destroyed. 

We  have  shown  enactments  by  the  national  legislature,  under  the 
constitution  relative  to  passengers,  and  thus  congress  have  come  in 
and  occupied  the  ground.  The  right  no  longer  rests  upon  the  abstract 
question,  whether  it  may  be  exercised.  It  has  been  used,  and  it  is  exclusive, 
from  its  very  nature.  If  it  be  said,  that  provisions  applicable  to  all  cases 
have  not  been  made  ;  it  may  be  said,  with  perfect  safety,  that  they  have 
not  been  thought  necessary  or  proper.  Their  not  having  been  made,  is 
evidence,  that  congress  did  not  deem  them  requisite.  They  are  judges  of 
the  mode  in  which  the  power  shall  be  used.  The  subject  having  been  once 
within  their  view,  it  must  be  considered,  that  they  have  done  with  it  as 
they  considered  it  required  ;  as  in  the  case  of  a  bankrupt  law.  By  establish- 
ing a  uniform  system  of  bankruptcy,  the  whole  power  to  legislate  on  the 
subject  was  occupied ;  and  a  state  could  not  come  in  and  legislate  on 
matters  which  were  not  referred  to,  or  provided  for,  in  the  legislation  of  con- 
gress, on  the  ground,  that  having  been  omitted,  they  could  be  so  regulated. 
The  wisdom  of  the  legislature  of  the  general  *government  is  to  be  r^^^i 
regarded  as  having  looked  over  the  whole  of  the  subject,  and  to  have  L 
done  all  that  ought  to  be  done. 

There  is  a  direct  conflict  between  the  laws  of  the  United  States  and 
the  law  of  New  York ;  for  everything  is  in  conflict  with  these  laws  on  the 
subject  of  passengers,  which  adds  to  the  regulations  established  by  them. 
So  also,  the  law  of  New  York  conflicts  with  treaties ;  for  they  impose  upon 
the  citizens  and  subjects  of  countries,  united  to  us  by  treaties,  restrictions 
not  known  to  be  general  laws,  and  not  contemplated  as  applicable  to  them. 
In  fact,  if  such  a  law  as  this  before  the  court  may  be  passed  by  a  state,  a 
total  prohibition  of  the  entrance  of  a  foreigner  into  the  United  States  may 
be  enacted  by  the  h'gislature  of  the  state  ;  and  then  a  treaty,  containing 
assurances  of  ingress  and  protection  to  the  citizens  or  subjects  of  a  foreign 
state  would  cease  to  be  the  supreme  law  of  the  land. 

It  is  denied,  that  congress,  under  the  confederation,  had  the  power  to 
give  to  the  states  authority  to  pass  laws  relative  to  the  admission  of  persons 
into  their  territorial  limits.  This  would  allow  to  that  body  authority  to 
legislate  over  the  constitution  then  coming  into  existence,  and  to  supersede 
its  provisions.  The  resolution  was  passed  in  the  expiring  hour  of  that  body  ; 
and  although  many  of  those  who  formed  the  constitution  were  members  of 
the  confederate  congress,  that  fact  does  not  authorize  the  deduction,  that, 
by  adopting  the  resolution,  they  meant  to  give  a  construction  to  the  constitu- 
tional provision  with  which  it  interfered.  It  was  intended  to  operate  on  a 
preftent  evil,  and  not  to  be  a  permanent  law. 
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Ogden^  for  the  plaintiff. — The  defendant,  in  this  case,  states  himself  to 
be  an  alien,  bat  does  not  state  in  his  application  to  remove  the  cause  from 
the  superior  court  of  the  city  of  New  Tork  into  the  circuit  court,  from  what 
country  he  came  into  the  United  States  ;  but  it  is  a  fact  worthy  of  notice, 
that,  although  a  stranger  among  us,  he  has  undertaken  to  teach  us  constitu- 
tional law.  He  assumes  to  set  aside  a  law  of  New  York,  and  to  break  down 
a  policy  which  has  existed  for  nearly  thirty  years,  without,  until  now,  a 
claim  to  object  to  its  provisions  or  its  purposes.  The  first  act  which  con- 
tained provisions  relative  to  passengers  was  called  "  an  act  for  the  relief 
and  settlement  of  the  poor."  The  act  before  the  court  is  the  same  with  that 
law,  in  purpose,  and  in  many  of  its  provisions. 

♦i99l  *The  question  is,  whether  the  legislature  of  New  York,  by  an  act 
-I  in  force  for  the  long  period  stated,  have  violated  the  constitution  of 
the  United  States  ;  and  the  act  under  consideration,  therefore,  is  a  nullity, 
having  been  passed  in  contravention  of  the  constitution.  The  simple  state- 
ment of  the  question  is  sufficient  to  show  its  importance. 

It  is  the  high  prerogative  of  this  court  to  examine  the  laws  of  the  differ- 
ent states,  and  of  congress,  and  the  constitution  of  the  United  States.  To 
do  this,  is  the  duty  imposed  upon  the  court  by  the  constitution,  confided 
to  it  by  the  people  ;  and  from  the  discharge  and  performance  of  which  it  will 
not  shrink.  The  power  to  pronounce  a  law  of  a  state  legislature  null  and 
void,  as  being  against  the  provisions  of  the  constitution  of  the  United  States, 
is  not  only  a  great  and  important  one  ;  but,  because  it  is  so,  it  should  be 
exercised  with  great  care  and  caution.  To  suffer  state  legislatures  to  dis- 
regard the  constitution  of  the  Union,  which  all  their  members  are  sworn  to 
support,  would  soon  leave  the  constitution  a  dead  letter,  destroy  its  efficiency, 
and  put  an  end  to  every  hope  of  benefit  to  be  derived  from  it.  On  the 
other  hand,  to  take  from  the  legislatures  of  the  different  states  the  powers 
legitimately  vested  in  them,  by  a  forced  construction  of  the  constitution, 
would  be  equally  fatal  to  it ;  by  exciting  state  pride  and  feelings  against 
it ;  and  thus  driving  it  from  that  place  in  the  good  opinion,  feelings  and 
affections  of  the  people,  without  which  it  cannot  long  exist.  It  is  respect- 
fully  submitted,  that  the  power  to  declare  a  state  law  void,  which  unques- 
tionably exists  in  this  court,  should  never  be  exercised  in  a  doubtful  case. 
It  is  an  extremely  delicate  power ;  and  should  only  be  called  into  action,  in 
cases  so  free  from  doubt,  as  to  secure  at  once  the  acquiescence  of  state  author- 
ities and  of  the  public.  This  case  has  been  already  before  the  court,  and 
was  argued  at  a  former  term.  It  is  now  under  consideration  a  second  time, 
the  court  having  been  divided  in  opinion  after  the  first  argument.  This  is 
evidence  that  the  question  involved  in  it  is  a  doubtful  one  ;  and  serves  to 
afford,  at  least,  a  plausible  ground  of  argument  against  any  judgment  being 
given  against  the  validity  of  the  state  law. 

Mr.  Ogden  stated,  that  he  did  not  belong  to  that  school  of  politicians,  or 
lawyers,  who  are  in  favor  of  giving  to  the  constitution  of  the  United  States 
a  construction  restricted  to  its  words.  All  his  reflections,  and  all  his  habits 
of  thinking  had  induced  him  to  give  a  more  liberal  interpretation  and  applica- 
♦19^1  ^'^"  *°  ^'^^*  instrument;  *preservation  of  the  constitution,  in  its  true 

'  J  spirit,  is  essential  to  the  prosperity  and  freedom  of  this  country.    Give 
to  it  all  its  fair,  proper  and  essential  powers,  and  the  hope  may  be  safely 
entertained,  that  it  will  daily  acquire  more  strength,  and  that  it  will  extend, 
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and  oontinne  to  increase  its  benign  influence  over  our  people,  as  thej  increase 
in  numbers,  and  as  our  country  advances  in  wealth,  in  arts,  and  in  all  tbat 
is  calculated  to  enlarge  minds  and  augment  the  happiness  of  our  citizens. 
On  this  occasion,  it  is  not,  therefore,  proposed  to  advocate  a  restricted,  lim- 
ited and  narrow  construction  of  the  constitution.  But  while  this  is  prop- 
erly and  necessarily  to  be  avoided,  it  is  not  to  be  stretched  beyond  its  proper 
limits  ;  or,  like  everything  else,  it  will  break  and  be  destroyed. 

It  must  always  be  borne  in  mind,  when  discussing  and  considering  a 
question  arising  under  the  constitution,  that  it  was  not  formed  by  a  people 
who  were  without  any  government ;  but  by  the  people  of  several  independent 
stales,  all  of  whom  had,  in  their  respective  territories,  well-organized  gov- 
ernments in  full  operation.  These  states,  independent  in  themselves,  had 
entered  into  certain  articles  of  confederation  ;  under  which  they  had  formed 
a  union,  for  the  purposes  of  contending  for,  and  maintaining,  their  independ- 
ence. When  that  was  obtained,  the  articles  by  which  they  were  bound 
together  were  found  to  be  totally  inadequate  for  their  continued  government 
as  a  nation.  This  was  the  reason  why  the  present  constitution  was  adopted 
by  the  people  ;  as  is,  briefly,  but  strongly  and  clearly,  declared  in  the  pre- 
amble to  the  instrument.  It  may  be  proper  to  remark,  and  the  influence  of 
this  fact  in  this  case  will  be  seen  hereafter,  that  the  articles  of  confedera- 
tion were  not  made  between  the  people  of  several  states,  but  by  the  state 
governments  ;  but  the  constitution  was  made,  emphatically,  by  the  people 
of  the  United  States,  and  adopted  by  them  in  convention.  The  state  gov- 
ernments could  form  no  such  constitution  ;  they  had  no  powers  to  do  so, 
delegated  or  intrusted  to  them.  The  people  are  the  sources  of  this  power, 
both  of  the  state  and  general  governments  ;  and  after  forming  the  constitu- 
tion, they  declared  "  this  constitution  and  the  laws  of  the  United  States 
which  shall  be  made  in  pursuance  thereof,  and  all  treaties,  Ac,  shall  be  the 
supreme  law  of  the  land."  The  constitution,  then,  so  far  as  it  extends,  is, 
by  the  declared  will  of  the  people,  supreme  ;  and  is  so  to  be  considered  in  all 
courts,  and  by  all  persons  in  the  United  States. 

Before  the  constitution  was  formed  and  established,  all  the  powers 
*of  government  had  been  granted  by  the  people,  and  vested  by  them,  ^^ 
in  their  several  state  governments.  By  the  constitution  of  the  Union,  ^ 
the  people  granted  to  the  government  of  the  United  States  certain  powers, 
for  certain  purposes  and  objects  ;  and  so  far  as  these  were  so  granted,  and 
the  states  excluded  from  them,  they  were  taken  from  the  state  governments, 
l^y  those  who  gave  these  governments  their  existence  ;  and  by  those  who 
had  a  right  and  power  to  give  and  take  away.  That  the  constitution  was  a 
grant  of  powers  by  the  people  of  the  United  States,  is  not  only  supported 
by  the  whole  tenor  of  the  constitution,  but  is  so  declared  in  express  words. 
In  the  first  article,  it  is  said,  "  all  legislative  powers  herein  granted  shall  be 
vested  in  congress,''  Ac.  Whenever,  therefore,  a  question  occurs  as  to  the 
constitutional  powers  of  the  general  government,  we  must  examine  whether 
it  be  within  the  powers  granted,  or  which  are  necessary  to  carry  into  effect 
the  powers  granted.  But  the  powers  of  the  general  government  are  not 
now  in  qnestion  ;  the  question  is,  whether  the  power  exercised  by  the  legis- 
lature of  New  York  in  passing  the  law  now  under  consideration  is  pro- 
hibited ;  or  rather  whether  it  was  taken  away  from  the  legislature,  by  the 
constitution.     If  both  the  state  and  the  general  government  had  been 
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formed  at  the  same  time,  the  qaestion  woald  have  been  different.     It  would 
then  have  been,  what  powers  were  given  to  each  ? 

In  some  enumerated  cases,  all  powers  are  taken  away.  The  power  ^'  to 
coin  money,"  "  to  issue  bills  of  credit,*'  "  to  pass  tender  laws."  In  another 
class  of  cases,  the  state  legislatures  cannot  act  without  the  consent  of  con- 
gress. The  states  may  not  lay  duties,  except  they  are  necessary  for  their 
inspection  laws,  unless  congress  affirms  their  laws  imposing  them.  In  this 
class  of  cases,  the  states  may  legislate  with  the  consent  of  congress,  and 
their  acts  will  then  have  validity.  Cases  also  exist,  in  which  the  power  of 
states  is  taken  away  by  necessary  implication.  This  class  includes  cases 
only  where  the  exercise  of  state  legislation  upon  the  subject  is  wholly  incon- 
sistent with  the  powers  vested  in  the  government ;  and  where  the  two 
powers  must  necessarily  conflict  with  each  other.  Now,  if  the  law  of  the 
state  of  New  York  be  unconstitutional,  it  is  not  because  it  is  one  of  those 
cases  in  which  all  state  legislation  is  expressly  prohibited  by  the  constitution 
for  it  is  not  enumerated  among  the  express  prohibitions  ;  nor  because  the 
consent  of  congress  has  not  been  obtained  to  the  law,  for  it  is  not  of  the 
♦10*51  ^l^i^c^P^i^^^  ^^  *such  cases  ;  it  can  only  be  invalid,  because  the  power 
•1  to  pass  it  is  taken  away  by  necessary  implication. 

Is  the  law  repugnant  to  the  powers  vested  in  the  general  government? 
Admit  it  to  be  a  regulation  of  commerce,  is  it,  therefore,  void  ?  Power  is 
given  to  congress  to  regulate  commerce,  but  there  is  nothing  in  the  consti- 
tution which  compels  congresn  to  do  so  ;  and  it  might  have  been  left  to  the 
action  of  the  states.  Before  the  constitution  was  formed,  the  states  had 
commercial  regulations  ;  and  if  the  power  given  to  congress  was  exclusive, 
all  these  laws  were  repealed  and  void,  when  the  constitution  came  into 
operation.  This  could  not  be,  and  it  was  not  so  understood  by  any  state  in 
the  Union  ;  every  state  has  acted  under  a  different  interpretation  of  the 
constitution. 

What  would  have  been  the  situation  of  the  commerce  of  the  country,  if, 
on  the  adoption  of  the  constitution,  the  whole  of  the  commercial  regulations 
of  the  several  states  had  become  invalid  ?  Until  congress  should  legislate, 
all  would  have  been  confusion  ;  and  if  the  legislation  had  been  incomplete, 
the  evils  of  such  imperfection  would  remain.  No  state  laws,  however  long 
in  force  and  necessary,  could  have  been  invoked  to  supply  the  deficiencies. 
But  if  the  state  laws  are  left  in  force,  until  some  act  of  congress  should 
come  in  conflict  with  them,  when  they  must  yield  ;  every  principle  of  neces 
sity  or  justice  seems  to  be  preserved. 

The  case  of  Surges  v.  Crowinshield^  which  came  before  this  court, 
decided,  that  a  state  insolvent  law  was  invalid,  because  it  impaired  the  obli- 
gation of  a  contract,  and  came,  therefore,  within  the  provision  of  the  con- 
stitution which  has  taken  the  power  from  the  states  to  pass  such  laws.  In 
the  case  of  Gibbons  v.  Ogderiy  it  appeared,  that  a  law  of  New  York  had  given 
to  Livingston  and  Fulton  the  exclusive  right  to  navigate  the  waters  of  New 
York,  by  steamboats.  The  navigation  of  these  rivers  was  a  part  of  the 
commerce  of  the  United  States,  a  part  of  the  coasting-trade  which  was  open 
to  all  the  citizens  of  the  United  States,  in  relation  to  which  congress  had 
exercised  the  powers  granted  to  them  by  the  constitution.  They  had  made 
it  necessary  for  all  coasting  vessels  to  take  out  licenses,  which  entitled  them 
to  navigate  these  waters  ;  and  the  law  of  the  state  came  directly  in  conflict 
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with  the  act  of  congress,  and  with  the  licenses  ander.it,  and  was,  therefore, 
invalid.  The  case  of  Brovon  v.  State  of  Maryland^  in  12  Wheat.,  and  all 
the  cases  which  have  heen  cited,  if  examined,  will  show  that  none  of  r^c.^^ 
•the  laws  wqre  declared  invalid,  because  they  were  regulations  of  L 
commerce,  but  because  they  came  in  conflict  with  rights  derived  under  acts 
of  congress  which  are  declared  to  be  the  supreme  law  of  the  land. 

It  is  no  answer  to  this  argument  to  say,  that  congress  have  legislated  on 
the  subject  of  the  regulation  of  commerce,  and  has,  therefore,  exercised  the 
powers  vested  in  them  by  the  constitution,  to  the  exclusion  of  tlio  states. 
Unless  congress  have  legislated  on  the  particular  branch  of  the  subject ; 
unless  they  have  so  legislated,  as  that  their  law,  and  the  law  of  New  York, 
before  the  court,  are  in  collision  with  each  other,  no  necessary  implication 
requires,  that  the  state  power  should  be  considered  as  taken  away.  In  sev- 
eral cases,  when  powers  are  given  to  congress,  because  the  public  interest 
requires  there  should  be  a  general  legislation  on  the  subject,  this  court  has 
declared  that  the  state  power  to  legislate  on  it,  has  not  been  taken  away, 
until  congress  actually  exercises  the  power  granted  to  them.  This  is  the  case 
in  bankruptcy,  and  in  the  laws  relative  to  naturalization.  As  to  the  first, 
cited  10  Wheat.  196  ;  as  to  naturalization.  Collet  v.  CoU^,  2  Dall.  294. 

By  the  constitution,  congress  have  power  to  regulate  commerce  with 
foreign  nations,  and  with  the  Indian  tribes.  At  the  time  the  constitution 
was  adopted,  in  many  of  the  states,  there  were  large  bodies  of  Indians.  In 
New  York,  the  whole  of  the  now  populous  western  part  of  the  state  was 
occupied  by  Indians.  Congress  did  not  legislate  on  the  subject  of  commerce 
with  the  Indians,  until  many  years  after  the  power  was  granted  to  it. 
Daring  the  whole  of  this  period,  was  not  the  trade  with  the  Indians  left  to 
the  regulation  of  the  states?  If  the  power  of  congress  as  lo  general  com- 
merce was  exclusive,  was  it  not  equally  so,  as  to  the  trade  with  the  Indians? 

It  may  be  shown,  that  congress  have  recognised  the  powers  of  the  states 
relative  -to  this  subject,  and  the  exercise  of  it.  A  power  to  regulate  com- 
merce must  necessarily  include  the  means  and  manner  of  carrying  it  on. 
The  power  to  regulate  pilots  is,  therefore,  given  to  congress  ;  but  it  has  not 
been  considered  as  exclusive.  The  states  have  regulated  pilots,  and  have 
adopted  different  systems  for  their  government,  and  to  induce  or  compel 
the  performance  of  the  duties  they  assume.  The  state  regulations  have 
been  recognised  by  congress,  in  the  "act  regulating  light-houses,"  passed 
August  1789.     (1  U.  S.  Stat.  54,  §  4.) 

As  to  the  proposition  that  a  law  of  a  state  is  valid,  when  congress 
•recognises  it,  and  that  it  has  its  validity  from  this  recognition  ;  it  r^i,^,^ 
is  denied,  that  congress  have  the  power  to  make  laws  in  any  other  »- 
form  but  by  express  legislation.  A  law  which  is  unconstitutional,  is  not 
changed  in  its  character  by  the  recognition  of  congress.  So,  too,  the  admis- 
sion that  state  laws  are  good,  until  congress  legislate  on  the  same  subject- 
matter,  is  an  admission  that  the  power  of  congress  over  the  subject  is  not 
exclusive.  Quarantine  laws  are  commercial  in  their  nature,  and  they  arc 
the  regulations  of  the  states.  They  have  been  recognised  by  an  act  of  con- 
gress. (1  U.  S.  Stat.  619.)  These  laws  declare  how,  where  and  when,  goods 
imported  under  the  authority  of  the  laws  and  treaties  of  the  United  States, 
may  be  landed  ;  and  thus  they  materially  interfere  with,  and  affect  commer- 
cial and  shipping  transactions.     If,  to  a  certain  extent,  the  passenger  act  of 
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New  York  is  a  commercial  regulation  ;  in  order  to  invalidate  it,  its  conflict 
with  the  law  of  the  United  States  on  the  subject  must  be  shown.  There  is 
no  incompatibility  between  them.  All  the  provisions  of  the  laws  of  the 
United  States  are  left  in  full  force,  and  the  New  York  law  superadds  other 
regulations,  deemed  necessary  for  the  prevention  of  the  introduction  of 
paupers,  and  to  prevent  the  city  being  charged  with  the  support  of  the  out- 
cast population  of  foreign  nations. 

But  if  the  court  shall  be  of  opinion,  that  the  power  of  congress  to  regu- 
late commerce  is  exclusive,  and  that  it  is  taken  from  the  states  by  the  con- 
stitution ;  the  question  is  presented,  is  this  act  of  New  York  a  regulation 
of  commerce  ?  It  is  denied  to  be  such.  In  the  case  of  Brown  v.  StcUe  of 
Maryland^  12  Wheat.  441,  Mr.  Chief  Justice  Mabshall,  to  whose  every 
word  upon  constitutional  questions  great  attention  is  most  justly  due,  and 
from  whose  expositions  of  the  constitution,  every  one  who  reads  them  will 
derive  instruction,  says  : — "  In  our  complex  system,  the  object  of  the  powers 
conferred  ou  the  government  of  the  Union,  and  the  nature  of  the  often  con- 
flicting powers  which  remain  in  the  states,  must  always  be  taken  into  view, 
and  may  aid  in  expounding  the  words  in  any  particular  clause."  It  is 
admitted,  in  this  opinion,  that  there  are  powers  which  remain  in  the  states, 
which  must  often  conflict  with  the  powers  of  congress  ;  and  in  these  cases, 
we  must  always  refer  to,  and  take  into  view  the  object  of  the  powers  con- 
ferred on  the  general  government  of  the  Union.  Now,  without  entering 
into  an  examination  of  any  of  the  powers  vested  in  congress,  it  is  undoubt- 
*128l  ^^^^  ^^^^9  that  the  object  of  *the  people  was  to  form  a  general  national 
•*  government,  and  to  take  from  the  states  no  powers  not  necessary  for 
that  object.  Health  laws,  poor  laws,  laws  respecting  the  landing  and  stor- 
ing of  gunpowder,  are  all  necessary  for  the  safety  and  security  of  the  par- 
ticular states,  or  of  the  inhabitants  of  those  states  ;  and  they  are  in  nowise 
necessary  or  proper  to  be  intrusted  to  the  general  government,  and  do  not, 
therefore,  come  within  the  object  for  which  it  was  established.  They  are  not 
embraced  within  its  words  ;  and  are,  therefore,  not  taken  from,  but  neces- 
sarily remain  proper  subjects  of  the  state  regulation  ;  although  they  may 
in  some  respects  have  an  influence  and  bearing  on  the  commerce  of  the 
country. 

In  the  case  of  Gibbons  v.  Ogderiy  9  Wheat.  203,  the  chief  justice  says : 
"  That  inspection  laws  may  have  a  remote  and  considerable  influence  on 
commerce,  will  not  be  denied  ;  but  that  a  power  to  regulate  commerce  is  the 
source  from  which  the  right  to  pass  them  is  derived,  cannot  be  admitted. 
The  object  of  inspection  laws  is,  to  improve  the  quality  of  articles  produced 
by  the  labor  of  the  country  ;  to  fit  them  for  exportation  ;  or,  it  may  be,  for 
domestic  use.  They  act  upon  the  subject,  before  it  becomes  an  article  of 
foreign  commerce,  or  of  commerce  among  the  states,  and  prepare  it  for 
that  purpose.  They  form  a  portion  of  that  immense  mass  of  legislation 
which  embraces  everything  within  the  territory  of  a  state,  not  surrendered 
to  the  general  government ;  all  which  can  be  most  advantageously  exercised 
by  the  states  themselves.  Inspection  laws,  quarantine  laws,  health  laws  of 
every  description,  as  well  as  laws  for  regulating  the  internal  commerce  of  a 
state,  and  those  which  respect  turnpike- roads,  ferries,  Ac,  are  component 
parts."  And  in  the  case  of  Brown  v.  StcUe  of  Maryland^  in  12  Wheaton, 
the  same  great  constitutional  expounder  says,  ''  the  power  to  direct  the 
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removal  of  gunpowder,  is  a  branch  of  the  police  power  which  unquestionably 
remains  and  ought  to  remain  in  the  states." 

The  power  to  regulate  commerce  is  not  that  from  which  the  right  to  pasi 
the  law  is  derived.  It  comes  from  a  much  higher  source — from  those  great 
conservative  rights  which  all  governments  have,  and  must  have,  and  must 
maintain,  and  must  preserve.  The  object  of  all  well-regulated  governments 
is,  to  promote  the  public  good,  and  to  secure  the  public  safety  ;  and  the 
powers  of  that  legislation  necessarily  extends  to  all  those  objects  ;  and 
unless,  therefore,  in  any  particular  case,  the  power  is  given  to  the  general 
government,  it  necessarily  still  remains  in  the  states.  It  is  under  these 
principles,  *that  the  acts  relative  to  police,  which  may  operate  on  r*|QQ 
persons  brought  into  a  state,  in  the  course  of  commercial  operations,  *■ 
and  the  laws  relative  to  quarantine  and  gunpowder,  are  within  the  power  of 
the  states.  They  are  not  national  in  their  character,  and  are  not,  therefore, 
essentially  within  national  regulation.  They  are  protected  by  the  principles 
laid  down  in  the  cases  referred  to,  by  Mr.  Chief  Justice  Marshall  ;  when, 
in  the  complex  system  of  our  governments,  they  may  come  into  conflict 
with  the  powers  of  the  general  legislation.  What  are  poor  laws  but  police 
regulations?  And  are  they  not  as  essential  to  the  security  of  all  the  inhabit- 
ants of  a  city,  as  are  health  laws,  and  all  laws  of  the  same  character  P  The 
law  in  question,  on  its  face,  purports  to  be  a  poor  law  ;  and  all  its  provis- 
ions relate  to  that  subject.  The  power  to  pass  poor  laws  involves  in  it  the 
right  to  regulate  the  whole  subject;  and  if  the  public,  on  principles  of 
humanity  and  justice,  are  bound  to  provide  for  the  poor,  and  can  compel  indi- 
viduals to  contribute  to  their  support,  may  not  the  law  prevent  the  influx  of 
strangers  who  have  no  claims  on  the  community  into  which  they  would  come, 
and  who  are  sent  among  us  by  those  whose  duty  it  was  to  provide  for  and 
sustain  them.  In  jBrow?i  v.  State  of  Maryland^  the  court  say,  '' Questions 
of  power  do  not  depend  on  the  degree  to  which  it  may  be  exercised.  If  it 
may  be  exercised  at  all,  it  must  be  exercised  at  the  will  of  those  in  whose 
hands  it  is  placed.  On  this  principle,  if  the  right  to  pass  poor  laws  exists 
in  the  state,  the  extent  of  it  is  to  be  decided  by  the  legislatures  of  the 
states." 

It  has  been  the  policy  of  the  general  government,  to  encourage  the  emi- 
gration of  foreigners  to  this  country.  With  the  wisdom  of  that  policy,  we 
have  nothing  to  do  ;  congress  are  the  sole  judges  of  it.  They  have  the 
power  to  regulate  the  manner  in  which  they  shall  be  brought  here,  under 
the  power  to  regulate  commerce,  and  they  have  the  sole  power  of  holding 
out  encouragement  to  them  to  come  here,  by  a  naturalization  system.  But 
when  they  once  arrive  in  this  country,  they  must  submit  to  the  poor  laws 
of  the  state  in  which  they  land  ;  and  with  which  congress  have  nothing  to 
do.  These  laws  have  always  regulated  them  ;  and  they  take  care,  that 
after  being  brought  into  the  country,  they  shall  not  become  burdensome  to 
it.  The  powers  of  congress  apply  to  their  transit  from  abroad  ;  they  extend 
over  the  navigation  employed  for  this  purpose,  and  they  go  no  further.  No 
state  can  interfere  with  any  such  provisions  ;  but  this  does  not  restrict  the 
•authority  of  the  state  to  interfere,  for  its  own  safety,  after  all  r^i^o^ 
objects  of  the  legislation  of  congress  arc  accomplished.  If  congress  ^ 
may  regulate  passengers  from  one  state  to  another,  their  power  will  extend 
to  compel  the  states  to  permit  paupers  to  pass  from  one  state  into  another 
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State.  This,  or  auy  power  to  interfere  with  the  regulations  a  state  may 
adopt  npon  matters  of  this  kind,  will  not,  and  never  has  been  claimed. 

A  treaty  between  the  United  States  and  a  foreign  nation  cannot  annul  a 
state  law,  rightfully  and  constitutionally  enacted  by  a  state,  and  in  refer- 
ence to  matters  within  the  power  of  her  legislature.  Treaties  refer  to  com- 
mercial intercourse  and  advantages  ;  and  the  law  under  the  consideration  of 
the  court  does  not  interfere  with  the  provisions  of  any  treaty. 

The  law  of  a  state  may  require  more  than  congress  have  thought  neces- 
sary ;  but  if  the  additional  provisions  impose  duties  which  are  required  for 
police  and  internal  safety,  such  as  the  laws  relative  to  paupers  and  gun- 
powder, and  they  do  not  interfere  with  nor  interrupt  the  action  of  the  lawi? 
of  the  United  States,  they  are  not  exceptionable. 

Babboub,  Justice,  delivered  the  opinion  of  the  court. — This  case  comes 
before  this  court  upon  a  certificate  of  division  of  the  circuit  court  of  the 
United  States  for  the  southern  district  of  New  Tork.  It  was  an  action  of 
debt,  brought  in  that  court,  by  the  plaintiff,  to  recover  of  the  defendant,  as 
consignee  of  the  ship  called  the  Emily,  the  amount  of  certain  penalties 
imposed  by  a  statute  of  New  York,  passed  February  11th,  1824,  entitled, 
"an  act  concerning  passengers  in  vessels  coming  to  the  port  of  New  York." 
The  statute,  amongst  other  things,  enacts,  that  every  master  or  commander 
of  any  ship  or  other  vessel,  arriving  at  the  port  of  New  York,  from  any 
country  out  of  the  United  States,  or  from  any  other  of  the  United  States 
than  the  state  of  New  York,  shall,  within  twenty-four  hours  after  the  arrival 
of  such  ship  or  vessel  in  the  said  poi-t,  make  a  report  in  writing,  on  oath  or 
affirmation,  to  the  mayor  of  the  city  of  New  York,  or,  in  case  of  his  sick- 
ness or  absence,  to  the  recorder  of  the  said  city,  of  the  name,  place  of  birth, 
and  last  legal  settlement,  age  and  occupation,  of  every  person  who  shall  have 
been  brought  as  a  passenger  in  such  ship  or  vessel,  on  her  last  voyage  from 
♦iqil  *°y  country  out  of  the  United  Stales  into  the  *port  of  New  York  or 
J  any  of  the  United  States,  and  from  any  of  the  United  States  other 
than  the  state  of  New  York,  to  the  city  of  New  York,  and  of  all  passengers 
who  shall  have  landed,  or  been  suffered  or  permitted  to  land,  from  such  ship 
or  vessel,  at  any  place,  during  such  her  last  voyage,  or  have  been  put  on 
board,  or  suffered  or  permitted  to  go  on  board,  of  any  other  ship  or  vessel, 
with  the  intention  of  proceeding  to  the  said  city,  undor  the  penalty  on  such 
master  or  commander,  and  the  owner  or  owners,  consignee  or  consignees  of 
such  ship  or  vessel,  severally  and  respectively,  of  176  for  every  person  neg- 
lected to  be  reported  as  aforesaid,  and  for  every  person  whose  name,  place 
of  birth,  and  last  legal  settlement,  age  and  occupation,  or  either  or  any  of 
such  particulars,  shall  be  falsely  reported  as  aforesaid  ;  to  be  sued  for  and 
recovered  as  therein  provided. 

The  declaration  alleges,  that  the  defendant  was  consignee  of  the  ship 
Emily,  of  which  a  certain  William  Thompson  was  master ;  and  that  in  the 
month  of  August  1829,  said  Thompson,  being  master  of  such  ship,  did  arrive 
with  the  same  in  the  port  of  New  York,  from  a  country  out  of  the  United 
States,  and  that  one  hundred  passengers  were  brought  in  said  ship,  on  her 
then  last  voyage,  from  a  country  out  of  the  United  States,  into  the  port  of 
New  York  ;  and  that  the  said  master  did  not  make  the  report  required  by 
the  statute,  as  before  recited.  The  defendant  demurred  to  the  declaration. 
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The  plaintiff  joined  in  the  demurrer,  and  the  following  point,  on  a  division 
of  the  court,  was  thereupon  certified  to  this  court,  viz  :  "  That  the  act  of 
the  legislature  of  New  York,  mentioned  in  the  plaintiff's  declaration,  assumes 
to  regulate  trade  and  commerce  between  the  port  of  New  York  and  foreign 
ports,  and  is  unconstitutional  and  void." 

It  is  contended  by  the  counsel  for  the  defendant,  that  the  act  in  question 
is  a  regulation  of  commerce  ;  that  the  power  to  regulate  commerce  is,  by  the 
constitution  of  the  United  States,  granted  to  congress  ;  that  this  power  is 
exclusive,  and  that  consequently,  the  act  is  a  violation  of  the  constitution  of 
the  United  States. 

On  the  part  of  the  plaintiff,  it  is  argued,  that  an  affirmative  grant  of 
power  previously  existing  in  the  states  to  congress,  is  not  exclusive  ;  except, 
1st,  where  it  is  so  expressly  declared  in  terms,  by  the  clause  giving  the 
power ;  or  2d,  where  a  similar  power  is  prohibited  to  the  states ;  or  3d,  where 
the  power  in  the  states  would  be  *repugnant  to,  and  incompatible  ^^ 
with,  a  similar  power  in  congress  ;  that  this  power  falls  within  neither  *- 
of  these  predicaments  ;  that  it  is  not,  in  terms,  declared  to  be  exclusive  ;  that 
it  is  not  prohibited  to  the  states  ;  and  that  it  is  not  repugnant  to,  nor  incom- 
patible with,  a  similar  power  in  congress  ;  and  that  having  pre-existed  in  the 
states,  they,  therefore,  have  a  concurrent  power  in  relation  to  the  subject ; 
and  that  the  act  in  question  would  be  valid,  even  if  it  were  a  regulation  of 
commerce,  it  not  contravening  any  regulation  made  by  congress.  But  they 
deny  that  it  is  a  regulation  of  commerce ;  on  the  contrary,  they  assert,  that 
it  is  a  mere  regulation  of  internal  police,  a  power  over  which  is  not  granted 
to  congress  ;  and  which,  therefore,  as  well  upon  the  true  construction  of  the 
constitution,  as  by  force  of  the  tenth  amendment  to  that  instrument,  is  re- 
served to,  and  resides  in,  the  several  states. 

We  shall  not  enter  into  any  examination  of  the  question,  whether  the 
power  to  regulate  commerce,  be  or  be  not  exclusive  of  the  states,  because 
the  opinion  which  we  have  formed  renders  it  unnecessary  :  in  other  words,  we 
are  of  opinion,  that  the  act  is  not  a  regulation  of  commerce,  but  of  police  ; 
and  that  being  thus  considered,  it  was  passed  in  the  exercise  of  a  power 
which  rightfully  belonged  to  the  states. 

That  the  state  of  New  York  possessed  power  to  pass  this  law,  before  the 
adoption  of  the  constitution  of  the  United  States,  might  probably  be  taken 
as  a  truism,  without  the  necessity  of  proof.  But  as  it  may  tend  to  present 
it  in  a  clearer  point  of  view,  we  will  quote  a  few  passages  from  a  standard 
writer  upon  public  law,  showing  the  origin  and  character  of  this  power. 
Vattel,  book  2,  ch.  7,  §  94. — "  The  sovereign  may  forbid  the  entrance  of  hiH 
territory,  either  to  foreigners  in  general,  or  in  particular  cases,  or  to  certain 
persons,  or  for  certain  particular  purposes,  according  as  he  may  think  it 
advantageous  to  the  state."  Ibid.  ch.  8,  §  100. — "Since  the  lord  of  the  ter 
ritory  may,  whenever  he  thinks  proper,  forbid  its  being  entered,  he  has,  no 
doubt,  a  power  to  annex  what  conditions  he  pleases,  to  the  permission  to 
enter."  The  power  then  of  New  York  to  pass  this  law  having  undeniably 
existed  at  the  formation  of  the  constitution,  the  simple  inquiry  is,  whether 
by  that  instrument  is  was  taken  from  tht'  states,  and  granted  to  congress  ; 
for  if  it  were  not,  it  yet  remains  with  them. 

If,  as  we  think,  it  be  a  regulation,  not  of  commerce,  but  police  ;  ri,|.g„ 
*then  it  is  not  taken  from  the  states.     To  decide  this,  let  us  examine   I- 
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its  purpose,  the  end  to  be  attained,  and  the  means  of  its  attainment.  It  is 
apparent,  from  the  whole  scope  of  the  law,  that  the  object  of  the  legislature 
was,  to  prevent  New  York  from  being  burdened  by  an  influx  of  persons 
brought  thither  in  ships,  either  from  foreign  countries,  or  from  any  other 
of  the  states ;  and  for  that  purpose,  a  report  was  required  of  the  names, 
places  of  birth,  Ac,  of  all  passengers,  that  the  necessary  steps  might  be 
taken  by  the  city  authorities,  to  prevent  them  from  becoming  chargeable  as 
paupers.  Now,  we  hold,  that  both  the  end  and  the  means  here  used,  are 
within  the  competency  of  the  states,  since  a  portion  of  their  powers  were 
surrendered  to  the  federal  government.  Let  us  see,  what  powers  are  left 
with  the  states.  The  Federalist,  No  45,  speaking  of  this  subject,  says,  the 
powers  reserved  to  the  several  states,  all  extend  to  all  the  objects,  which  in 
the  ordinary  course  of  affairs,  concern  the  lives,  liberties  and  properties  of 
the  people ;  and  the  internal  order,  improvement  and  prosperity  of  the 
state.  And  this  court,  in  the  case  of  Gibbons  v.  Ogden,  9  Wheat.  203, 
which  will  hereafter  be  more  particularly  noticed,  in  speaking  of  the 
inspection  laws  of  the  states,  say,  they  form  a  portion  of  that  immciKse 
mass  of  legislation  which  embraces  everything  within  the  territory  of  a 
state,  not  surrendered  to  the  general  government,  all  which  can  be  most 
advantageously  exercised  by  the  states  themselves.  Inspection  laws,  quar- 
antine laws,  health  laws  of  every  description,  as  well  as  laws  for  regulating 
the  internal  commerce  of  a  state,  and  those  which  respect  tarnpike-roads, 
ferries,  Ac,  are  component  parts  of  this  mass. 

Now,  if  the  act  in  question  be  tried  by  reference  to  the  delineation  of 
power  laid  down  in  the  preceding  quotations,  it  seems  to  us,  that  we  are 
necessarily  brought  to  the  conclusion,  that  it  falls  within  its  limits.  There 
is  no  aspect  in  which  it  can  be  viewed,  in  which  it  transcends  them.  If  we 
look  at  the  place  of  its*  operation,  we  find  it  to  be  within  the  territory,  and 
therefore,  within  the  jurisdiction  of  New  York,  If  we  look  at  the  person 
on  whom  it  operates,  he  is  found  within  the  same  territory  and  jurisdiction. 
If  we  look  at  the  persons  for  whose  benefit  it  was  passed,  they  are  the 
people  of  New  York,  for  whose  protection  and  welfare  the  legislature  of 
that  state  are  authorized  and  in  duty  bound  to  provide.  If  we  turn  our 
attention  to  the  purpose  to  be  attained,  it  is  to  secure  that  very  protection, 
,^  ,  and  to  provide  for  that  very  welfare.  If  ♦we  examine  the  means  by 
^  which  these  ends  are  proposed  to  be  accomplished,  they  bear  a  just, 
natural  and  appropriate  relation  to  those  ends. 

But  we  are  told,  that  it  violates  the  constitution  of  the  United  States,  and 
to  prove  this,  we  have  been  referred  to  two  cases  in  this  court ;  the  first, 
that  of  Oibbons  v.  Ogden^  9  Wheat.  1,  and  the  other  that  of  Brown  v. 
State  of  Marylandy  12  Ibid.  419.  The  point  decided  in  the  first  of  these 
cases  is,  that  the  acts  of  the  legislature  of  New  York,  granting  to  certain 
individuals  the  exclusive  navigation  of  all  the  waters  within  the  jurisdic- 
tion of  that  state,  with  boats  moved  by  steam,  for  a  term  of  years,  are 
repugnant  to  the  clause  of  the  constitution  of  the  United  States  which 
authorizes  congress  to  regulate  commerce,  so  far  as  the  said  acts  prohibit 
vessels,  licensed  according  to  the  laws  of  the  United  States  for  carrying  on 
the  coasting  trade,  from  navigating  said  waters  by  means  of  steam.  In 
coming  to  that  conclusion,  this  court,  in  its  reasoning,  laid  down  several 
propositions  ;  such  as,  that  the  power  over  commerce  included  navigation  ; 
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that  it  extended  to  the  navigable  waters  of  the  states  ;  that  it  extended  to 
navigation  carried  on  by  vessels  exclusively  employed  in  transporting  pas- 
sengers. Now  all  this  reasoning  was  intended  to  prove  that  a  steam-vessel 
licensed  for  the  coasting  trade,  was  lawfully  licensed  by  virtue  of  an  act 
of  congress  ;  and  that  as  the  exclusive  right  to  navigate  the  waters  of  New 
York,  granted  by  the  law  of  that  state,  if  suffered  to  operate,  would  be  in 
collision  with  the  right  of  the  vessel  licensed  under  the  act  of  congress  to 
navigate  the  same  waters  ;  and  that  as,  when  that  collision  occurred,  the 
law  of  the  states  must  yield  to  that  of  the  United  States,  when  lawfully 
enacted  ;  therefore,  the  act  of  the  state  of  New  York  was  in  that  case  void. 

The  second  case,  to  wit,  that  of  Brown  v.  State  of  Marylandy  12  Wheat. 
419,  decided  that  the  act  of  the  state  of  Maryland,  requiring  all  importers 
of  foreign  goods  by  the  bale  or  package,  and  other  persons  selling  the  same 
by  wholesale,  bale  or  package,  Ac,  to  take  out  a  license  for  which  they 
should  pay  fifty  dollars,  and  in  case  of  neglect  or  refusal  to  take  out  such 
license,  subjecting  them  to  certain  forfeitures  and  penalties,  was  repugnant, 
first,  to  that  provision  of  the  constitution  of  the  United  States,  which 
declares  that  '^no  state  shall,  without  the  consent  of  congress,  lay  any 
impost  or  duty  on  imports  or  exports,  except  what  may  be  absolutely  neces- 
sary for  executing  its  inspection  laws  ;"  and  secondly,  *to  that  which  r*,^^ 
declares  that  congress  shall  have  power  ^^  to  regulate  commerce  with  ^ 
foreign  nations,  among  the  several  states,  and  with  the  Indian  tribes." 

Now,  it  is  apparent,  from  this  short  analysis  of  these  two  cases,  that  the 
question  involved  in  this  case  is  not  the  very  point  which  was  decided 
in  either  of  those  which  have  been  referred  to.  Let  us  examine,  whether,  in 
the  reasoning  of  the  court,  there  is  any  principle  laid  down  in  either  of  them, 
which  will  go  to  prove  that  the  section  of  the  law  of  New  York,  on  which  this 
prosecution  is  founded,  is  a  violation  of  the  constitution  of  the  United 
States.  In  Gibbons  v.  Ogden^  the  law  of  the  state  assumed  to  exercise 
authority  over  the  navigable  waters  of  the  state ;  to  do  so,  by  granting  a 
privilege  to  certain  individuals,  and  by  excluding  all  others  from  navigating 
them  by  vessels  propelled  by  steam ;  and  in  the  particular  case,  this  law 
was  brought  to  bear  in  its  operation  directly  upon  a  vessel  sailing  under  a 
coasting  license  from  the  United  States.  The  court  were  of  opinion,  that 
as  the  power  to  regulate  commerce  embraced  within  its  scope  that  of 
regulating  navigation  also  ;  as  the  power  over  navigation  extended  to  all 
the  navigable  waters  of  the  United  States ;  as  the  waters  on  which  Gib- 
bons's  vessel  was  sailing  were  navigable  ;  and  as  his  vessel  was  sailing  under 
the  authority  of  an  act  of  congress  ;  the  law  of  the  state,  which  assumed, 
by  its  exclusive  privilege  granted  to  others,  to  deprive  a  vessel  thus 
authorized  of  the  right  of  navigating  the  same  waters,  was  a  violation  of 
the  constitution  of  the  United  States,  because  it  directly  conflicted  with  the 
power  of  congress  to  regulate  commerce.  Now,  there  is  not,  in  this  case, 
one  of  the  circumstances  which  existed  in  that  of  Gibbons  v.  Ogden^  which, 
iu  the  opinion  of  the  court,  rendered  it  obnoxious  to  the  charge  of  unconstitu- 
tionality. On  the  contrary,  the  prominent  facts  of  this  case  are  in  striking 
contrast  with  those  which  characterized  that.  In  that  case,  the  theatre  on 
which  the  law  operated  was  navigable  water,  over  which  the  court  say  that 
the  power  to  regulate  commerce  extended  ;  in  this,  it  was  the  territory  ol 
New  York,  over  which  that  state  possesses  an  acknowledged,  an  undis* 
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puted  jurisdiction  for  every  purpose  of  internal  regulation ;  in  that,  the 
subject-matter  on  which  it  operated,  was  a  vessel  claiming  the  right  of 
navigation  ;  a  right  which  the  court  say  is  embraced  in  the  power  to  regulate 
♦  T^ftl  c^"^"^®rce;  in  this,  the  subjects  on  which  it  operates  are  *per8on8 
^  whose  rights  and  whose  duties  are  rightfully  prescribed  and  controlled 
by  the  laws  of  the  respective  states  within  whose  territorial  limits  they 
are  found  ;  in  that,  say  the  court,  the  act  of  a  state  came  into  direct  collision 
with  an  act  of  the  United  States  ;  in  this,  no  such  collision  exists. 

Nor  is  there  the  least  likeness  between  the  facts  of  this  case,  and  those 
of  Brown  v.  StcUe  of  Maryland,  The  great  grounds  upon  which  the  court 
put  that  case  were  :  that  sale  is  the  object  of  all  importation  of  goods  ;  that, 
therefore,  the  power  to  allow  importation,  implied  the  power  to  authorize 
the  sale  of  the  thing  imported  ;  that  a  penalty  inflicted  for  selling  an  article 
in  the  character  of  importer,  was  in  opposition  to  the  act  of  congress,  which 
authorized  importation  under  the  authority  to  regulate  commerce  ;  that  a 
power  to  tax  an  article  in  the  hands  of  the  importer,  the  instant  it  was 
landed,  was  the  same  in  effect  as  a  power  to  tax  it  whilst  entering  the  port ; 
that,  consequently,  the  law  of  Maryland  was  obnoxious  to  the  charge  of 
unconstitutionality,  on  the  ground  of  its  violating  the  two  provisions  of  the 
constitution  ;  the  one  giving  to  congress  the  power  to  regulate  commerce, 
the  other  forbidding  the  states  from  taxing  imports.  In  this  case,  it  will 
be  seen,  that  the  discussion  of  the  court  had  reference  to  the  extent  of 
the  power  given  to  congress  to  regulate  commerce,  and  to  the  extent  of  the 
prohibition  upon  the  states  from  imposing  any  duty  upon  imports.  Now, 
it  is  difficult  to  perceive,  what  analogy  there  can  be  between  a  case  where 
the  right  of  the  state  was  inquired  into,  in  relation  to  a  tax  imposed  upon 
the  sale  of  imported  goods,  and  one  where,  as  in  this  case,  the  inquiry  is  as 
to  its  right  over  persons  within  its  acknowledged  jurisdiction ;  the  goods 
are  the  subject  of  commerce,  the  persons  are  not ;  the  court  did  indeed 
extend  the  power  to  regulate  commerce,  so  as  to  protect  the  goods  imported 
from  a  state  tax,  after  they  were  landed,  and  were  yet  in  bulk ;  but 
why  ?  Because  they  were  the  subjects  of  commerce  ;  and  because,  as  the 
power  to  regulate  commerce,  under  which  the  importation  was  made, 
implied  a  right  to  sell ;  that  right  was  complete,  without  paying  the  state 
for  a  second  right  to  sell,  whilst  the  bales  or  packages  were  in  their 
original  form.  But  how  can  this  apply  to  persons  ?  They  are  not  the  sub- 
ject of  commerce ;  and  not  being  imported  goods,  cannot  fall  within  a  train 
of  reasoning  founded  upon  the  construction  of  a  power  given  to  congress 
^1  to  regulate  *commerce,  and  the  prohibition  to  the  states  from  impos- 
-*  ing  a  duty  on  imported  goods. 

Whilst,  however,  neither  of  the  points  decided  in  the  cases  thus  referred 
to,  is  the  same  with  that  now  under  consideration  ;  and  whilst  the  general 
scope  of  the  reasoning  of  the  court  in  each  of  them,  applies  to  questions  of 
a  different  nature  ;  there  is  a  portion  of  that  reasoning  in  each,  which  has  a 
direct  bearing  upon  the  present  subject,  and  which  would  justify  measures 
on  the  part  of  states,  not  only  approaching  the  line  which  separates  regula- 
tions of  commerce  from  those  of  police,  but  even  those  which  are  almost 
identical  with  the  former  class,  if  adopted  in  the  exercise  of  one  of  their 
acknowledged  powers.  In  Gibbons  v.  Ogden^  9  Wheat.  204,  the  court  say, 
if  a  state,  in  passing  laws  on  a  subject  acknowledged  to  be  within  its  control 
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and  with  a  view  to  those  subjects,  shall  adopt  a  measure  of  the  same  char- 
acter with  one  which  congress  may  adopt ;  it  does  not  derive  its  authority 
from  the  particular  power  which  has  been  granted,  but  from  some  other 
which  remains  with  the  state,  and  may  be  executed  by  the  same  means. 
All  experience  shows,  that  the  same  measures,  or  measures  scarcely  dis- 
tinguishable from  each  other,  may  flow  from  distinct  powers  ;  but  this  does 
not  prove  that  the  powers  are  identical.  Although  the  means  used  in  their 
execution  may  sometimes  approach  each  other,  so  nearly  as  to  be  con- 
founded, there  are  other  situations  in  which  they  arc  sufficiently  distinct  to 
establish  their  individuality.  In  page  209,  the  court  say,  since,  however,  in 
regulating  their  own  purely  internal  affairs,  whether  of  trading  or  of  police, 
the  states  may  sometimes  enact  laws,  the  validity  of  which  depends  on 
their  interfering  with,  and  being  contrary  to,  an  act  of  congress  passed  in 
pursuance  of  the  constitution  ;  they  would  inquire  whether  there  was  such 
collision  in  that  case,  and  they  came  to  the  conclusion  that  there  was. 

From  this  it  appears,  that  whilst  a  state  is  acting  within  the  legitimate 
scope  of  its  power,  as  to  the  end  to  be  attained,  it  may  use  whatsoever 
means,  being  appropriate  to  that  end,  it  may  think  fit ;  although  they  may 
be  the  same,  or  so  nearly  the  same,  as  scarcely  to  be  distinguishable  from 
those  adopted  by  congress,  acting  under  a  different  power ;  subject,  only, 
say  the  court,  to  this  limitation,  that  in  the  event  of  collision,  the  law  of  the 
state  must  yield  to  the  law  of  congress.  The  court  must  be  understood,  of 
course,  as  meaning  *that  the  law  of  congress  is  passed  upon  a  subject  rm^oa 
within  the  sphere  of  its  power.  Even,  then,  if  the  section  of  the  act  *■ 
in  question  could  be  considered  as  partaking  of  the  nature  of  a  commercial 
regulation,  the  principle  here  laid  down  would  save  it  from  condemnation,  if 
no  such  collision  exist. 

It  has  been  contended  at  the  bar,  that  there  is  that  collision  ;  and  in 
proof  of  it,  we  have  been  referred  to  the  revenue  act  of  1799,  and  to  the  act 
of  1819,  relating  to  passengers.  The  whole  amount  of  the  provision  in  rela- 
tion to  this  subject,  in  the  first  of  these  acts,  is  to  require  in  the  manifest  of 
a  cargo  of  goods,  a  statement  of  the  names  of  the  passengers,  with  their 
baggage,  specifying  the  number  and  description  of  packages  belonging  to 
each  respectively  ;  now,  it  is  apparent,  as  well  from  the  language  of  this 
provision,  as  from  the  context^  that  the  purpose  was  to  prevent  goods  being 
imported  without  paying  the  duties  required  by  law,  under  the  pretext  of 
being  the  baggage  of  passengers.  The  act  of  1819  contains  regulations 
obviously  designed  for  the  corifort  of  the  passengers  themselves  ;  for  this 
purpose,  it  prohibits  the  brining  more  than  a  certain  number,  proportioned 
to  the  tonnage  of  the  vessel,  and  prescribes  the  kind  and  quality  of  provis- 
ions, or  sea-stores,  and  their  quantity,  in  a  certain  proportion  to  the  number 
of  the  passengers.  Another  section  requires  the  master  to  report  to  the 
collector  a  list  of  all  passengers,  designating  the  age,  sex,  occupation,  the 
country  to  which  they  belong,  &c.  ;  which  list  is  required  to  be  delivered 
to  the  secretary  of  state,  and  which  he  is  directed  to  lay  before  congress. 
The  object  of  this  clause,  in  all  probability,  was  to  enable  the  government 
of  the  IJnited  States,  to  form  an  accurate  estimate  of  the  increase  of  popula- 
tion by  emigration  ;  but  whatsoever  may  have  been  its  purpose,  it  is 
obvious,  that  these  laws  only  affect,  through  the  power  over  navigation,  the 
passengers,  whilst  on  their  voyage,  and  until  they  shall  have  landed.  After 
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that,  and  when  they  have  ceased  to  have  any  connection  with  the  ship,  and 
when,  therefore,  they  have  ceased  to  be  passengers  ;  we  are  satisfied,  that 
a«  ts  of  congress,  applying  to  thein  as  such,  and  only  professing  to  legislate 
in  relation  to  them  as  such,  have  then  performed  their  office,  and  can,  with 
no  propriety  of  language,  be  said  to  come  into  conflict  with  the  law  of  a 
state,  whose  operation  only  begins  when  that  of  the  laws  of  congress  ends  ; 
♦i  <*ol  ^^^*®  operation  is  not  even  on  the  same  subject,  because,  although  *the 
J  person  on  whom  it  operates  is  the  same,  yet  having  ceased  to  be  a 
passenger,  he  no  longer  stands  in  the  only  relation  in  which  the  laws  of 
congress  either  professed  or  intended  to  act  upon  him. 

There  is,  then,  no  collision  between  the  law  in  question,  and  the  acts  of 
•congress  just  commented  on  ;  and  therefore,  if  the  state  law  were  to  be 
considered  as  partaking  of  the  nature  of  a  commercial  regulation  ;  it  would 
stand  the  test  of  the  most  rigid  scrutiny,  if  tried  by  the  standard  laid  down 
in  the  reasoning  of  the  court,  quoted  from  the  case  of  Gibbons  v.  Ogden, 

But  we  do  not  place  our  opinion  on  this  ground.  We  choose  rather  to 
plant  ourselves  on  what  we  consider  impregnable  positions.  They  are  these: 
That  a  state  has  the  same  undeniable  and  unlimited  jurisdiction  over  all 
persons  and  things,  within  its  territorial  limits,  as  any  foreign  nation  ;  where 
that  jurisdiction  is  not  surrendered  or  restrained  by  the  constitution,  of  the 
United  States.  That,  by  virtue  of  this,  it  is  not  only  the  right,  but 
the  bounden  and  solemn  duty  of  a  state,  to  advance  the  safety,  happiness 
and  prosperity  of  its  people,  and  to  provide  for  its  general  welfare,  by  any  and 
every  act  of  legislation,  which  it  may  deem  to  be  conducive  to  these  ends  ; 
where  the  power  over  the  particular  subject,  or  the  manner  of  its  exercise 
is  not  surrendered  or  restrained,  in  the  manner  just  stated.  That  all  those 
powers  which  relate  to  merely  municipal  legislation,  or  what  may,  perhaps, 
more  properly  be  called  internal  police^  are  not  thus  surrendered  or  restrained ; 
and  that,  consequently,  in  relation  to  these,  the  authority  of  a  state  is  com- 
plete, unqualified  and  exclusive. 

We  are  aware,  that  it  is  at  all  times  difficult  to  define  any  subject  with 
proper  precision  and  accuracy  ;  if  this  be  so  in  general,  it  is  emphatically 
so,  in  relation  to  a  subject  so  diversified  and  multifarious  a?  the  one  which 
we  are  now  considering.  If  we  were  to  attempt  it,  we  should  say,  that 
every  law  came  within  this  description  which  concerned  the  welfare  of  the 
whole  people  of  a  state,  or  any  individual  within  it ;  whether  it  related  to 
their  rights  or  their  duties  ;  whether  it  respected  them  as  men,  or  as  citizens 
of  the  state  ;  whether  in  their  public  or  private  relations  ;  whether  it  related 
to  the  rights  of  persons  or  of  property,  of  the  whole  people  of  a  state  or  of 
any  individual  within  it ;  and  whose  operation  was  within  the  territorial 
limits  of  the  state,  and  upon  the  persons  and  things  within  its  jurisdiction. 
But  we  will  endeavor  to  illustrate  our  meaning  rather  by  exemplification, 
than  by  definition.  No  one  will  deny,  that  a  state  has  a  right  to  punish 
*i40l  **°y  individual  found  within  its  jurisdiction,  who  shall  have  com- 
^  mitted  an  offence  within  its  jurisdiction,  against  its  criminal  laws. 
We  speak  not  here  of  foreign  ambassadors,  as  to  whom  the  doctnnes  of 
public  law  apply.  We  suppose  it  to  be  equally  clear,  that  a  state  has  as 
much  right  to  guard,  by  anticipation,  against  the  commission  of  an  offence 
against  its  laws,  as  to  inflict  punishment  upon  the  offender,  after  it  shall 
have  been  committed.    The  right  to  punish,  or  to  prevent  crime,  does  in  no 
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degree  depend  apon  the  citizenship  of  the  party  who  is  obnoxious  to  the 
law.  The  alien  who  shall  just  have  set  his  foot  upon  the  soil  of  the  state, 
is  just  as  subject  to  the  operation  of  the  law,  as  one  who  is  a  native  citizen. 
In  this  very  case,  if  either  the  master,  or  one  of  the  crew  of  the  Emily,  or 
one  of  the  passengers  who  were  landed,  had,  the  next  hour  after  they  came 
on  shore,  committed  an  offence,  or  indicated  a  disposition  to  do  so,  he  would 
have  been  subject  to  the  criminal  law  of  New  York,  either  by  punishment 
for  the  offence  committed,  or  by  prevention  from  its  commission,  where 
good  ground  for  apprehension  was  shown,  by  being  required  to  enter  into  a 
recognisance,  with  surety,  either  to  keep  the  peace,  or  be  of  good  behavior, 
as  the  case  might  be  ;  and  if  he  failed  to  to  give  it,  by  liability  to  be  impris- 
oned in  the  discretion  of  the  competent  authority.  Let  us  follow  this  up  to 
its  possible  results.  If  every  officer,  and  every  seaman  belonging  to  the 
Emily,  had  participated  in  the  crime,  they  would  all  have  been  liable  to 
arrest  and  punishment ;  although,  thereby,  the  vessel  would  have  been  left 
without  either  commander  or  crew.  Now,  why  is  this  ?  For  no  other  reason 
than  this,  simply,  that  being  within  the  territory  and  jurisdiction  of  New 
York,  they  were  liable  to  the  laws  of  that  state,  and  amongst  others,  to  its 
criminal  laws  ;  and  this  too,  not  only  for  treason,  murder  and  other  crimes 
of  that  degree  of  atrocity,  but  for  the  most  petty  offence  which  can  be 
imagined. 

It  would  have  availed  neither  officer,  seaman  nor  passenger,  to  have 
alleged  either  of  these  several  relations  in  the  recent  voyage  across  the 
Atlantic.  The  short  but  decisive  answer  would  have  been,  that  we  know 
you  now  only  as  offenders  against  the  criminal  laws  of  New  York,  and  bemg 
now  within  her  jurisdiction,  you  are  now  liable  to  the  cognisance  of  those 
laws.  Surely,  the  officers  and  seamen  of  the  vessel  have  not  only  as  much, 
but  more,  concern  with  navigation,  than  a  passenger  ;  and  yet,  in  the  case 
here  put,  any  and  every  one  of  them  would  be  held  liable.  There  would  be 
the  same  liability,  and  for  the  same  reasons,  on  the  part  of  the  officers,  sea- 
men *and  passengers,  to  the  civil  process  of  New  York,  in  a  suit  for  r«,^| 
the  most  trivial  sum  ;  and  if,  according  to  the  laws  of  that  state,  the  ^ 
party  might  be  arrested  and  held  to  bail,  in  the  event  of  his  failing  to  give 
it,  he  might  be  prisoned,  until  discharged  by  law.  Here,  then,  are  the 
officers  and  seamen,  the  very  agents  of  navigation,  liable  to  be  arrested  and 
imprisoned  under  civil  process,  and  to  arrest  and  punishment  under  the 
criminal  law. 

But  the  instrument  of  navigation,  that  is,  the  vessel,  when  within  the 
jurisdiction  of  the  state,  is  also  liable  by  its  laws  to  execution.  If  the  state 
have  a  right  to  vindicate  its  criminal  justice  against  the  officers,  seamen  and 
passengers,  who  are  within  its  jurisdiction,  and  also,  in  the  administration 
of  its  civil  justice,  to  cause  process  of  execution  to  be  served  on  the  body  of 
the  very  agents  of  navigation,  and  also  on  the  instrument  of  navigation, 
under  which  it  may  be  sold,  because  they  are  within  its  jurisdiction  and 
subject  to  its  laws  ;  the  same  reasons,  precisely,  equally  subject  the  master, 
in  the  case  before  the  court,  to  liability  for  failure  to  comply  with  the 
requisitions  of  the  section  of  the  statute  sued  upon.  Each  of  these  laws 
depends  upon  the  same  principle  for  its  support ;  and  that  is,  that  it  was 
passed  by  the  state  of  New  York,  by  virtue  of  her  power  to  enact  such  laws 
for  internal  policy  as  it  deemed  best ;  which  laws  operate  upon  the  persons 
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and  things  within  her  territorial  limits,  and  therefore,  within  her  jiirisdic- 
tion. 

Now,  in  relation  to  the  section  in  the  act  immediately  before  us,  that  is 
obviously  passed  with  a  view  to  prevent  her  citizens  from  being  oppressed 
by  the  support  of  multitudes  of  poor  persons,  who  come  from  foreign  coun- 
tries, without  possessing  the  means  of  supporting  themselves.  There  can 
be  no  mode  in  which  the  power  to  regulate  internal  police  could  be  more 
appropriately  exercised.  New  York,  from  her  particular  situation,  is,  per- 
haps, more  than  any  other  city  in  the  Union,  exposed  to  the  evil  of  thousands 
of  foreign  emigrants  arriving  there,  and  the  consequent  danger  of  her  citi- 
zens being  subjected  to  a  heavy  charge  in  the  maintenance  of  those  who  are 
poor.  It  is  the  duty  of  the  state  to  protect  its  citizens  from  this  evil ;  they 
have  endeavored  to  do  so,  by  passing,  amongst  other  things,  the  section  of 
the  law  in  question.  We  should,  upon  principle,  say  that  it  had  a  right  to 
do  so. 

Let  us  compare  this  power  with  a  mass  of  power,  said  by  this  court,  in 
Gibbons  v.  Orderly  not  to  be  surrendered  to  the  general  government.  They 
*i4.2l  *^®  inspection  laws,  quar[*ntine  laws,  health  *law8  of  every  descrip- 
^  tion,  as  well  as  laws  for  regulating  the  internal  commerce  of  a  state, 
&c.  To  which  it  may  be  added,  that  this  court,  in  Brown  v.  State  of 
Maryland,  admits  the  power  of  a  state  to  direct  the  removal  of  gunpowder, 
as  a  branch  of  the  police  power,  which  unquestionably  remains,  and  ought 
to  remain,  with  the  states.  It  is  easy  to  show,  that  if  these  powers,  as  is 
admitted,  remain  with  the  states,  they  are  stronger  examples  than  the  one 
now  in  question.  The  power  to  pass  inspection  laws,  involves  the  right  to 
examine  articles  which  are  imported,  and  are,  therefore,  directly  the  subject 
of  commerce  ;  and  if  any  of  them  are  found  to  be  unsound  or  infectious,  to 
cause  them  to  be  removed,  or  even  destroyed.  But  the  power  to  pass  these 
inspection  laws,  is  itself  a  branch  of  the  general  power  to  regulate  internal 
police.  Again,  the  power  to  pass  quarantine  laws,  operates  on  the  ship  which 
arrives,  the  goods  which  it  brings,  and  all  persons  in  it,  whether  the  officers 
and  crew,  or  the  passengers  ;  now  the  officers  and  crew  are  the  agents  of 
navigation  ;  the  ship  is  an  instrument  of  it,  and  the  cargo  on  board  is  the 
snbjeot  of  commerce  ;  and  yet  it  is  not  only  admitted,  that  this  power 
remains  with  the  states,  but  the  laws  of  the  United  States  expressly  sanc- 
tion the  quarantines,  and  other  restraints  which  shall  be  required  and 
established  by  the  health  laws  of  any  state ;  and  declare  that  they  shall 
be  duly  observed  by  the  collectors  and  all  other  revenue  officers  of  the 
United  States. 

We  consider  it  unnecessary  to  pursue  this  comparison  further  ;  because 
we  think,  that  if  the  stronger  powers,  under  the  necessity  of  the  case,  by 
inspection  laws  and  quarantine  laws,  to  delay  the  landing  of  a  ship  and 
cargo,  which  are  the  subjects  of  commerce  and  navigation,  and  to  remove 
or  even  to  destroy  unsound  and  infectious  articles,  also  the  subject  of  com- 
merce, can  be  rightfully  exercised,  then,  that  it  must  follow,  as  a  conse- 
quence, that  powers  less  strong,  such  as  the  one  in  question,  which  operates 
upon  no  subject  either  of  commerce  or  navigation,  but  which  operates  alone 
within  the  limits  and  jurisdiction  of  New  York,  upon  a  person,  at  the  time, 
not  even  engaged  in  navigation,  is  still  more  clearly  embraced  within  the 
general  power  of  the  states  to  regulate  their  own  internal  police,  and  to 
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take  care  that  no  detriment  come  to  the  commonwealth.  We  think  it  as 
competent  and  as  necessary  for  a  state  to  provide  precautionary  measures 
against  the  moral  pestilence  of  paupers,  vagabonds,  and  possibly  convicts  ; 
as  it  is  to  guard  against  the  physical  pestilence,  which  may  arise  from 
unsound  and  infections  articles  ^imported,  or  from  a  ship,  the  crew  r«|jo 
of  which  may  be  laboring  under  an  infectious  disease.  *- 

As  to  any  supposed  conflict  between  this  provision  and  certain  treaties 
of  the  United  States,  by  which  reciprocity  as  to  trade  and  intercourse  is 
granted  to  the  citizens  of  the  governments,  with  which  those  treaties  were 
made  ;  it  is  obvious  to  remark,  that  the  record  does  not  show  that  any  per- 
son in  this  case  was  a  subject  or  citizen  of  a  country  to  which  treaty  stipu- 
lation applies  ;  but  moreover,  those  which  we  have  examined,  stipulate  that 
the  citizens  and  subjects  of  the  contracting  parties  shall  submit  themselves 
to  the  laws,  decrees  and  usages  to  which  native  citizens  and  subjects  are 
subjected. 

We  are,  therefore,  of  opinion,  and  do  direct  it  to  be  certified  to  the  cir- 
cuit court  for  the  southern  district  of  New  Tork,  that  so  much  of  the  sec- 
tion of  the  act  of  the  legislature  of  New  York,  as  applies  to  the  breaches 
assigned  in  the  declaration,  does  not  assume  to  regulate  commerce  between 
the  port  of  New  York  and  foreign  ports  ;  and  that  so  much  of  said  section 
is  constitutional.  We  express  no  opinion  on  any  other  part  of  the  act  of  the 
legislature  of  New  York  ;  because  no  question  could  arise  in  the  case  in  rela- 
tion to  any  part  of  the  act,  except  that  declared  upon. 

Thompson,  Justice. — This  case  conges  up  from  the  circuit  court  for  the 
southern  district  of  New  York,  upon  a  certificate  of  a  division  of  opinion  of 
the  judges  upon  a  (question  which  arose  upon  the  trial  of  the  cause.  The 
action  is  founded  upon  an  act  of  the  legislature  of  the  state  of  New  York, 
concerning  passengers  in  vessels  coming  to  the  port  of  New  York  ;  and  is 
brought  against  the  defendant,  being  consignee  of  the  ship  Emily,  to 
recover  certain  penalties  given  in  the  act,  for  the  neglect  of  the  master  of 
the  ship  to  make  a  report  to  the  mayor  of  New  York,  of  the  name  and 
description  of  the  passengers  who  had  been  brought  in  the  ship  on  her  last 
voyage. 

The  declaration  sets  out,  in  part,  the  law  on  which  the  action  is  founded, 
and  avers,  that  on  the  27th  day  of  August,  in  the  year  1829,  William 
Thompson,  being  master  or  commander  of  said  ship,  did  arrive  with  the 
said  ship  or  vessel,  in  the  port  of  New  York,  from  a  country  out  of  the 
United  States,  to  wit,  from  Liverpool,  in  England,  or  from  one  of  the  United 
States  other  than  this  state  (New  York),  to  wit,  from  the  state  of  New  Jer- 
sey, at  the  city  and  within  the  county  of  New  York ;  and  it  is  further 
averred,  that  one  hundred  *persons  were  brought  as  passengers  in  the  ♦r,^^ 
said  ship,  on  her  last  voyage,  from  a  country  out  of  the  United  ^ 
States,  to  wit,  from  Liverpool  aforesaid,  into  the  port  of  New  York,  or 
into  one  of  the  United  States,  other  than  the  state  of  New  York,  to  wit,  into 
the  state  of  New  Jersey,  and  from  thence  to  the  city  of  New  York  ;  and 
that  the  said  master  of  the  vessel  did  not,  within  twenty-four  hours  after  the 
arrival  of  the  ship  in  the  port'of  New  York,  make  a  report  in  writing  to 
the  mayor  or  recorder  of  the  said  city,  of  the  name,  place  of  birth,  and  last 
legal  settlement,  age  and  occupation  of  the  several  persons  so  brought  as 
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passengers  in  said  ship,  pursuant  to  the  provisions  of  the  act,  in  part  herein- 
before recited  ;  but  that  a  large  number  of  the  said  persons,  to  wit,  one 
hundred,  were  neglected  to  be  reported,  contrary  to  the  directions  and  pro- 
visions of  the  said  act,  whereby  an  action  hath  accrued  to  the  plaintiff,  to 
demand  and  have  from  the  defendant,  the  consignee  of  the  said  ship,  the 
sum  of  t7500.    To  this  declaration,  there  is  a  general  demurrer  and  joinder. 

The  certificate  then  states,  that  the  cause  was  continued,  from  term  to 
term,  until  the  last  Monday  in  October,  in  the  year  1829,  at  which  term,  the 
following  point  was  presented  on  the  part  of  the  defendant,  viz  :  That 
the  act  of  the  legislature  of  the  state  of  New  York,  mentioned  in  the  plain- 
tiff's declaration,  assumes  to  regulate  trade  and  commerce  between  the  port 
of  New  York  and  foreign  ports,  and  is  unconstitutional  and  void.  And 
upon  the  question  thus  occurring,  the  opinions  of  the  two  judges  were 
opposed  ;  and  the  point  upon  which  tbe  disagreement  happened  is  certified 
to  this  court. 

Although  the  point  as  here  stated  is  general,  and  might  embrace  the 
whole  of  the  act  referred  to  in  the  plaintiff's  declaration  ;  yet  its  validity 
cannot  come  under  consideration  here,  any  further  than  it  applied  to  the 
question  before  the  circuit  court.  The  question  arose  upon  a  general 
demurrer  to  the  declaration,  and  the  certificate  under  which  the  cause  is 
sent  here  contains  the  pleadings  upon  which  the  question  arose,  and  shows 
that  no  part  of  the  act  was  drawn  in  question,  except  that  which  relates  to 
the  neglect  of  the  master  to  report  to  the  mayor  or  recorder  an  account  of 
his  passengers,  according  to  the  requisition  of  the  act.  No  other  part 
of  the  act  could  have  been  brought  under  the  consideration  of  the  circuit 
court,  or  could  now  be  passed  upon  by  this  court,  was  it  even  presented  in 
a  separate  and  distinct  point.  For  this  court  will  not  entertain  any  abstract 
^  ,  question,  upon  a  certificate  of  division  of  opinion,  which  does  not 
-I  *arise  in  the  cause.  The  question  must  occur  before  the  circuit 
court,  according  to  the  express  terms  of  the  act  of  congress,  in  order  to 
come  here  upon  such  division  of  opinion.  And  if  the  only  cause  of  action 
alleged  in  the  declaration,  was  the  neglect  of  the  master  to  report  his  pas- 
sengers to  the  mayor  or  recorder  ,  no  other  part  of  the  act  could  have  been 
drawn  in  question  ;  and  although  the  question,  as  stated,  may  be  broader 
than  was  necessary,  yet  as  the  declaration  and  demurrer  are  embraced  in 
the  certificate,  the  question  in  the  circuit  court  cannot  be  mistaken.  The 
certificate  might  have  been  sent  back  for  a  more  specific  statement  of  the 
point  ;  but  as  the  breach  is  assigned  under  this  part  of  the  act  only,  and  as 
we  see  that  no  other  part  of  the  act  could  have  been  drawn  in  question  in 
the  circuit  court,  it  is  not  deemed  necessary  to  send  the  cause  back  for  more 
specific  statement  of  the  point.  I  shall  accordingly  confine  my  inquiries 
simply  to  that  part  of  the  act  of  the  legislature  of  the  state  of  New  York, 
which  requires  the  master,  within  twenty-four  hours  after  the  arrival  of  the 
vessel  in  the  port  of  New  York,  to  make  a  report  in  writing  to  the  mayor 
or  recorder,  of  the  name,  place  of  birth,  and  last  legal  settlement,  age  and 
occupation  of  every  person  who  shall  have  been  brought  as  a  passenger  in 
such  ship  or  vessel  on  her  last  voyage.  I  do  not  mean,  however,  to  inti- 
mate, that  any  other  part  of  the  act  is  unconstitutional ;  but  confine  my 
inquiries  to  the  part  here  referred  to,  because  it  is  the  only  part  that  can 
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arise  in  tbis  case.     And  any  opinion  expressed  upon  other  parts,  would  be 
extra-judicial. 

This  act  is  alleged  to  be  unconstitutional,  on  the  ground,  that  it  assumes 
to  regulate  trade  and  commerce  between  the  port  of  New  York  and  foreign 
porta  ;  and  is  a  violation  of  that  part  of  the  constitution  of  the  United  States, 
which  gives  to  congress  the  power  to  regulate  commerce  with  foreign  nations. 
This  clause  in  the  constitution  has  repeatedly  been  drawn  in  question  before 
this  court,  and  has  undergone  elaborate  discussion,  both  at  the  bar  and  upon 
the  bench  ;  and  so  far  as  any  points  have  been  settled,  I  do  not  consider  them 
now  open  for  examination.  In  the  leading  cases  upon  this  question,  where 
the  state  law  has  been  held  to  be  unconstitutional,  there  was  an  actual  con- 
flict between  the  legislation  of  congress  and  that  of  the  states,  upon  the  right 
drawn  in  question.  9  Wheat.  195  ;  12  Ibid.  446  ;  6  Pet.  616.  And  in  all  such 
cases,  the  law  of  congress  is  supreme  ;  and  the  state  law,  thoagh  enacted  in 
the  exercise  of  powers  not  controverted,  must  yield  to  it.  *But  in  the  r*|4g 
case  now  before  the  court,  no  sach  conflict  arises  ;  congress  has  not  '* 
legislated  on  this  subject,  in  any  manner  to  affect  this  question.  By  the  23d 
section  of  the  duty  act  of  1799  (i  U.  S.  Stat.  644),  it  is  required,  that  the 
manifest  shall  contain  the  names  of  the  several  passengers,  distinguishing 
whether  cabin  or  steerage  passengers,  or  both,  with  their  baggage,  specifying 
the  number  and  discription  of  packages  belonging  to  each,  respectively  ;  but 
this  is  a  mere  revenue  law,  having  no  relation  to  the  passengers,  after  they 
have  landed.  Nor  does  the  act  regulating  passenger  ships  and  vessels  (3  U.  S. 
Stat.  488),  at  all  conflict  with  this  state  law.  Its  principal  object  is  to  pro- 
vide for  the  comfort  and  safety  of  passengers  on  the  voyage  ;  it  requires  the 
captain  or  master  of  the  vessel,  to  deliver  a  list  or  manifest  of  all  passengers, 
with  the  manifest  of  the  cargo  ;  and  the  collector  is  directed  to  return,  quar- 
terly, to  the  secretary  of  state,  copies  of  such  list  of  passengers  ;  by  whom 
statements  of  the  same  are  required  to  be  laid  before  congress  at  every  ses- 
sion ;  by  which  it  is  evident,  that  some  statistical  or  political  object  was  in 
view  by  this  provision. 

It  is  not  necessary,  in  this  case,  to  fix  any  limits  upon  the  legislation  of 
congress  and  of  the  states,  on  this  subject ;  or  to  say  how  far  congress  may, 
under  the  power  to  regulate  commerce,  control  state  legislation  in  this 
respect.  It  is  enough  to  say,  that  whatever  the  power  of  congress  may  be, 
it  has  not  been  exercised  so  as,  in  any  manner,  to  conflict  with  the  state  law  ; 
and  if  the  mere  grant  of  the  power  to  congress  does  not  necessarily  imply  a 
prohibition  of  the  states  to  exercise  the  power,  until  congress  assumes  to 
exercise  it,  no  objection,  on  that  ground,  can  arise  to  this  law.  Nor  is  it 
necessary  to  decide,  definitively,  whether  the  provisions  of  this  law  may  be 
considered  as  at  all  embraced  within  the  power  to  regulate  commerce.  Un- 
der either  view  of  the  case,  the  law  of  New  York,  so  far  at  least  as  it  is 
drawn  in  question  in  the  present  suit,  is  entirely  unobjectionable. 

This  law  does  not,  in  any  respect,  interfere  with  the  entry  of  the  vessel  or 
cargo.  It  requires  the  report  of  the  master  to  be  made  within  twenty  four 
hours  after  the  arrival  of  the  vessel.  In  the  case  of  Gibbons  v.  OgdeUy  9 
Wheat.  196,  it  is  said,  the  genius  and  character  of  the  whole  government 
seems  to  be,  that  its  action  is  to  be  applied  to  all  the  external  concerns  of 
the  nation,  and  to  those  internal  concerns  which  affect  the  states  generally, 
bat  not  to  those  which  are  completely  within  a  particular  state,  which  do 

103 


147  SUPREME  COURT  [Jan»y 

New  York  v.  Miln. 

not  affect  other  states ;  *and  with  which  it  is  not  necessary  to  interferci 
for  the  purpose  of  executing  some  of  (he  general  powers  of  the  government. 
The  completely  internal  commerce  of  a  state  may  then  be  considered  as 
reserved  for  the  state  itself. 

To  test  the  present  case  by  this  rule.  The  duly  here  imposed  arises, 
after  the  master  and  passengers  have  arrived  within  the  limits  of  the  state, 
and  is  applied  to  the  purely  internal  concerns  of  the  state.  This  provision 
does  not  affect  other  states,  nor  any  subject  necessary  for  the  purpose  of 
executing  any  of  the  general  powers  of  the  government  of  the  Union.  For 
although  commerce,  within  the  sense  of  the  constitution,  may  mean  inter- 
course, and  the  power  to  regulate  it  be  co-extensive  with  the  subject  on 
which  it  acts,  and  cannot  be  stopped  at  the  external  boundary  of  a  state, 
according  to  the  language  of  this  court  in  the  case  of  Brown  v.  State  of 
Marylandy  12  Wheat.  446  ;  it  cannot  be  claimed,  that  the  master,  or  the  pas- 
sengers, are  exempted  from  any  duty  imposed  by  the  laws  of  a  state,  after 
their  arrival  within  itf  jurisdiction  ;  or  have  a  right  to  wander,  uncontrolled, 
after  they  become  mixed  with  the  general  population  of  the  state  ;  or  that 
any  greater  rights  or  privileges  attach  to  them,  because  they  come  in  through 
the  medium  of  navigation,  than  if  they  come  by  land  from  an  adjoining 
state  ;  and  if  the  state  had  a  right  to  guard  against  paupers  becoming  charge- 
able to  the  city,  it  would  seem  necessarily  to  follow,  that  it  had  the  power 
to  prescribe  the  means  of  ascertaining  who  they  were,  and  a  list  of  their 
names  is  indispensable  to  effect  that  object.  The  purposes  intended  to  be 
answered  by  this  law  fall  within  that  internal  police  of  the  state ;  which, 
throughout  the  whole  case  of  Gibbons  v.  OgdeUy  is  admitted  to  remain  with 
the  states.  The  court,  there,  in  speaking  of  inspection  laws,  say,  they  form 
a  portion  of  that  immense  mass  of  legislation  which  embraces  everything 
within  the  territory  of  a  state,  not  surrendered  to  the  general  government ; 
all  which  can  be  most  advantageously  exercised  by  the  states  themselves. 
Inspection  laws,  quarantine  laws,  health  laws  of  every  description,  as  well  as 
laws  for  regulating  the  internal  commerce  of  a  state,  and  those  which  respect 
turnpike-roads,  ferries,  &c.,  are  component  parts  of  this  mass.  No  direct 
general  power  over  these  objects  is  granted  to  congress  :  and,  consequently, 
they  remain  subject  to  state  legislation.  If  the  legislative  power  of  the  state 
can  reach  them,  it  must  be  for  national  purposes  ;  it  must  be,  when  the 
power  is  expressly  given  for  a  special  purpose,  or  is  clearly  incidental  to 
♦lAftl  ^^^®  power  which  is  expressly  *given.  Again,  in  speaking  of  the 
J  law  relative  to  the  regulation  of  pilots,  it  is  said,  that  when  the  govern- 
ment of  the  Union  was  brought  into  existence,  it  found  a  system  for  the 
regulation  of  its  pilots  in  full  force  in  every  state ;  and  that  the  adoption  of 
these  laws,  as  also  the  prospective  legislation  of  the  states,  manifests  an  * 
intention  to  leave  this  subject  entirely  to  the  states,  until  congress  should 
think  proper  to  interpose  ;  but  that  the  section  of  the  law  under  considera- 
tion is  confined  to  pilots  within  the  bays,  inlets,  rivers,  harbors  and  ports  of 
the  United  States,  which  are,  of  course,  in  whole  or  in  part,  within  the  limits 
of  some  particular  state ;  and  that  the  acknowledged  power  of  a  state  to 
regulate  its  police,  its  domestic  trade,  and  to  govern  its  own  citizens,  may 
enable  it  to  legislate  on  this  subject  to  a  considerable  extent.  But  that  the 
adoption  of  the  state  system,  being  temporary,  until  further  legislative  pro- 
vision shall  be  made  by  congress,  shows,  conclusively,  an  opinion,  that  con- 
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gress  could  control  the  whole  subject,  and  might  adopt  the  syBtem  of  the 
states  or  provide  one  of  its  own.  Here  seems  to  be  a  full  recognition  of  the 
right  of  a  state  to  legislate  on  a  subject  coming  confessedly  within  the  power 
to  regelate  commerce,  until  congress  adopts  a  system  of  its  own. 

And  again,  in  the  case  of  Broron  v.  State  of  Maryland^  the  court,  ir. 
speaking  of  state  laws  in  relation  to  gunpowder,  say,  the  power  to  direct 
the  removal  of  gunpowder  is  a  branch  of  the  police  power,  which  unques 
tionably  remains,  and  ought  to  remain,  with  the  states.  The  state  law  here 
is  brought  to  act  directly  upon  the  article  imported,  and  may  even  prevent 
its  landing,  because  it  might  endanger  the  public  safety. 

Can  anything  fall  more  directly  within  the  pokce  power  and  internal 
regulation  of  a  state,  than  that  which  concerns  the  care  and  management  of 
paupers  or  convicts,  or  any  other  class  or  description  of  persons  that  may 
be  thrown  into  the  country,  and  likely  to  endanger  its  safety,  or  become 
chargeable  for  their  maintenance  ?  It  is  not  intended,  by  this  remark,  to 
cast  any  reproach  upon  foreigners  who  may  arrive  in  this  country.  But  if 
all  power  to  guard  against  these  mischiefs  is  taken  away,  the  safety  and 
welfare  of  the  community  may  be  very  much  endangered. 

A  resolution  of  the  old  congress,  passed  on  the  16th  of  September  1788, 
has  an  important  bearing  on  this  subject ;  13  vol.  Journals  of-  Congress, 
142.  It  is  as  follows  :  "  Resolved,  that  it  be  and  it  is  hereby  recommended 
to  the  several  states,  to  pass  proper  laws  for  *pre venting  the  trans-  r^si  .^ 
portation  of  convicted  malefactors  from  foreign  countries  into  the  L 
United  States."  Although  this  resolution  is  confined  to  a  certain  descrip- 
tion of  persons  ;  the  principle  involved  in  it  must  embrace  every  description 
which  may  be  thought  to  endanger  the  safety  and  security  of  the  country. 
But  the  more  important  bearing  which  this  resolution  has  upon  the  ques- 
tion now  before  the  court,  relates  to  the  source  of  the  power  which  is  to 
interpose  this  protection.  It  was  passed,  after  the  adoption  of  the  consti- 
tution by  the  convention,  which  was  on  the  17th  of  September  1787.  It 
was  moved  by  Mr.  Baldwin,  and  beconded  by  Mr.  Williamson,  both  dis- 
tinguished members  of  the  convention  which  formed  the  constitution  ;  and 
is  a  strong  contemporaneous  expression,  not  only  of  their  opinion,  but  that 
of  congress,  that  this  was  a  power  resting  with  the  states  ;  and  not  only 
not  relinquished  by  the  states,  or  embraced  in  any  powers  granted  to  the 
general  government,  but  still  remains  exclusively  in  the  states. 

The  case  of  Willson  v.  Blackbird  Creek  Marsh  Oompanyy  2  Pet.  261, 
is  a  strong  case  to  show  that  a  power  admitted  to  fall  within  the  power  to 
regulate  commerce,  may  be  exercised  by  the  states,  until  congress  assumes 
the  exercise.  The  state  law  under  consideration  in  that  case,  authorized 
the  erection  of  a  dam  across  a  creek,  up  which  the  tide  flows  for  some  dis- 
tance, and  thereby  abridged  the  right  of  navigation  by  those  who  had  been 
accustomed  to  use  it.  'J'he  court  say,  "  the  counsel  for  the  plaintiff  in  error 
insist,  that  it  comes  in  conflict  with  the  power  of  the  United  States  to  regu- 
late commerce  with  foreign  nations,  and  among  the  several  states.  If  con- 
gress had  passed  any  act  which  bore  upon  the  case ;  any  act  in  execution 
of  the  power  to  regulate  commerce,  the  object  of  which  was  to  control  state 
legislation  over  those  small  navigable  creeks  into  which  the  tide  flows,  and 
which  abound  throughout  the  lower  country  of  the  middle  and  southern 
states  ;  we  should  not  have  much  difiiculty  in  saying,  that  a  state  law, 
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coming  in  conflict  with  such  act,  would  be  void.  But  congress  has  passed 
no  such  act ;  the  repugnancy  of  the  law  of  Delaware  to  the  constitution,  is 
placed  entirely  on  its  repugnancy  to  the  power  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  states  ;  a  power  which  has  not  been 
so  exercised  as  to  affect  the  question.  We  do  not  think  that  the  act 
empowering  the  Blackbird  Creek  Marsh  Company  to  place  a  dam  across 
the  creek,  can,  under  all  the  circumstances  of  the  case,  be  considered  as 
^       ,  repugnant  to  the  power  to  regulate  ^commerce  in  its  dormant  state  ; 

J  or  as  being  in  conflict  with  any  law  passed  on  the  subject."  The 
state  law  here  operated  upon  the  navigation  of  waters,  over  which  the 
power  to  regulate  commerce  confessedly  extends ;  and  yet  the  state  law, 
not  coming  in  conflict  with  any  act  of  congress,  was  held  not  to  be  uncon- 
stitutional ;  and  was  not  affected  by  the  dormant  power  to  regulate  com- 
merce. By  the  .same  rule  of  construction,  the  law  of  New  York,  not 
coming  in  conflict  with  any  act  of  congress,  is  not  void  by  reason  of  the 
dormant  power  to  regulate  commerce  ;  even  if  it  should  be  admitted,  that 
the  subject  embraced  in  that  law  fell  within  such  power. 

This  principle  is  fully  recognised  by  the  whole  court,  in  the  case  of 
Houston  V.  MoorCy  6  Wheat.  1.  The  validity  of  a  law  of  the  state  of  Penn- 
sylvania, relative  to  the  militia  of  that  state,  came  under  the  consideration 
of  the  court ;  and  Mr.  Justice  Wa-Shington,  who  spoke  for  a  majority  of  the 
court,  says  :  ^*It  may  be  admitted  at  once,  that  the  militia  belongs  to  the 
states  respectively  in  which  they  are  enrolled  ;  and  that  they  are  subject, 
both  in  their  civil  and  military  capacities,  to  the  jurisdiction  and  laws  of 
such  state,  except  so  far  as  those  laws  are  controlled  by  acts  of  congress, 
constitutionally  made.  Congress  has  power  to  provide  for  organizing, 
arming  and  disciplining  the  militia  ;  and  it  is  presumable,  that  the  framers 
of  the  constitution  contemplated  2k  full  exercise  of  this  power.  Neverthe- 
less, if  congress  had  declined  to  exercise  them,  it  was  competent  for  the 
state  governments  to  provide  for  organizing,  arming  and  disciplining  their 
respective  militia  in  such  manner  as  they  may  think  proper."  And  Mr. 
Justice  Johnson,  who  dissented  from  the  court  in  the  result  of  the  judg- 
ment, when  speaking  on  this  point,  says  :  '*It  is  contended,  that  if  the 
states  do  possess  this  power  over  the  militia,  they  may  abuse  it.  This,  says 
he,  is  a  branch  of  the  exploded  doctrine,  that  within  the  scope  in  which 
congress  may  legislate,  the  states  shall  not  legislate.  That  they  cannot,  when 
legislating  within  that  wide  region  of  power,  run  counter  to  the  laws  of 
congress,  is  denied  by  no  one.  When  instances  of  this  opposition  occur,  it 
will  be  time  enough  to  meet  them."  And  Mr.  Justice  Stoey,  who  also  dis- 
sented from  the  result  of  the  judgment,  is  still  more  full  and  explicit  on 
this  point.  "  The  constitution,"  says  he,  "  containing  a  grant  of  powers,  in 
many  instances  similar  to  those  already  existing  in  the  state  governments, 
and  some  of  these  being  of  vital  importance  also  to  state  authority  and  state 
legislation,  it  is  not  to  be  admitted,  that  a  mere  grant  of  such  powers,  in 
♦iKil  ^affirmative  terms,  to  congress,  does,/>er  «c,  transfer  an  exclusive  *sov- 

J  ereignty  on  such  subjects  to  the  latter.  On  the  contrary,  a  reason- 
able interpretation  of  that  instrument  necessarily  leads  to  the  conclusion, 
that  the  powers  so  granted  are  never  exclusive  of  similar  powers  existing 
in  the  states ;  unless  when  the  constitution  has  expressly,  in  terms,  given 
an  exclusive  power  to  congress,  or  the  exercise  of  a  like  power  is  prohibited 

loa 


1837]  OF  THE  UNITED  STATES.  151 

New  York  v.  Miln. 

to  the  states  ;  or  where  there  is  a  direct  repugnancy,  or  incompatibility,  in 
the  exercise  of  it  by  the  states.  The  example  of  the  first  class  is  to  be 
found  in  the  exclusive  legislation  delegated  to  congress  over  places  pur- 
chased by  the  consent  of  the  legislature  of  the  state  in  which  the  same  shall 
be,  for  forts,  arsenals,  dock- yards,  &c.,  of  the  second  class,  the  prohibition 
of  a  state  to  coin  money,  or  emit  bills  of  credit  ;  of  the  third  class,  as  this 
court  has  already  held,  the  power  to  establish  a  uniform  rule  of  naturaliza- 
tion, and  the  delegation  of  admiralty  and  maritime  jurisdiction.  In  all 
other  cases,  not  falling  within  the  classes  already  mentioned,  it  seems  unques- 
tionable, that  the  states  retain  concurrent  authority  with  congress ;  not 
only  upon  the  letter  and  spirit  of  the  eleventh  amendment  of  the  constitu- 
tion, but  upon  the  soundest  principle  of  reasoning.  There  is  this  reserve, 
however,  tliat  in  cases  of  concurrent  authority,  when  the  laws  of  a  state, 
and  of  the  Union,  are  in  direct  and  manifest  collision  on  the  same  subject ; 
those  of  the  Union,  being  the  supreme  law  of  the  land,  are  of  paramount 
authority  ;  and  the  state  laws  so  far,  and  so  far  only,  as  such  incompati- 
bility exists,  must  necessarily  yield." 

Whether,  therefore,  the  law  of  New  York,  so  far  as  it  is  drawn  in  ques- 
tion in  this  case,  be  considered  as  relating  purely  to  the  police  and  internal 
government  of  the  state,  and  as  part  of  the  system  of  poor  laws  in  the  city 
of  New  York,  and  in  this  view  belonging  exclusively  to  the  legislation  of 
the  state  ;  or  whether  the  subject  matter  of  the  law  be  considered  as  belong- 
ing concurrently  to  the  state  and  to  congress,  but  never  having  been  exer- 
cised by  the  latter  ;  no  constitutional  objection  can  be  made  to  it.  Although 
the  law,  as  set  out  in  the  record  appears  to  have  been  recently  passed,  L  1th 
February  1824,  yet  a  similar  law  has  been  in  force  in  that  state  for  nearly 
forty  years  (1  Rev.  Laws  1801,  p.  556);  and  from  the  references  at  the  argu- 
ment to  the  legislation  of  other  states,  especially  those  bordering  on  the 
Atlantic,  similar  laws  exist  in  those  states.  To  pronounce  all  such  laws 
nnconstitational,  would  be  productive  of  the  most  serious  and  alarming  con- 
sequences ;  and  ought  not  to  be  done,  *unless  demanded  by  the  most  j.^ 
clear  and  unquestioned  construction  of  the  constitution.  *■ 

It  has  been  argued  at  the  bar,  that  this  law  violates  certain  treaties 
between  the  United  States  and  foreign  nations,  and  the  treaties  with  Brazil, 
Prussia  and  Austria  (8  U.  S.  Stat.  378,  390,  398),  have  been  referred  to  as 
being  in  conflict  with  it.  It  would  be  a  sufficient  answer  to  this  objection, 
that  the  national  character  of  the  defendant,  or  of  the  master  or  vessel, 
do  not  appear  upon  the  record  accompanying  the  certificate,  so  as  to  enable 
the  court  to  inquire  whether  the  law  conflicts  with  any  treaty  stipulation. 
But  there  is  nothing  in  the  law,  so  far,  at  all  events,  as  it  relates  to  the 
present  case,  which  is  at  all  at  variance  with  any  of  the  treaties  referred  to. 
These  treaties  were  entered  into  for  the  purpose  of  establishing  a  reciproc- 
ity of  commercial  intercourse  between  the  contracting  parties  ;  but  give  no 
privileges  or  exemptions  to  the  citizens  or  subjects  of  the  one  country  over 
those  of  the  other.  But  in  some  of  them,  particularly  in  the  treaty  with 
Brazil,  it  is  expressly  provided,  that  the  citizens  and  subjects  of  each  of  the 
contracting  parties  shall  enjoy  all  the  rights,  privileges  and  exemptions  in 
navigation  and  commerce,  which  native  citizens  cTi*  subjects  do  or  shall 
enjoy  ;  submitting  themselves  to  the  laws,  decrees  and  usages  there  estab- 

107 


152  SUPREME  CX)URT  [Jan'y 

New  York  y.  Miln. 

lisbed,  to  which  native  citizens  or  subjects  are  subjected.     And  the  other 
treaties  referred  to,  have  substantially  the  same  provision. 

Whether  the  law  of  New  York,  so  far  as  :t  applies  to  the  case  now 
before  the  court,  be  considered  as  a  mere  police  regulation,  and  the  exercise 
of  a  power  belonging  exclusively  to  the  state  ;  or  whether  it  be  considered 
as  legislating  on  a  subject  falling  within  the  power  to  regulate  commerce, 
but  which  still  remains  dormant,  congress  not  having  exercised  any  power 
conflicting  with  the  law  in  this  respect  ;  no  constitutional  objection  can,  in 
ray  judgment,  arise  against  it.  I  have  chosen  to  consider  this  question 
under  this  double  aspect,  because  I  do  not  find,  as  yet  laid  down  by  this 
court,  any  certain  and  defined  limits  to  the  exercise  of  this  power  to  regu- 
late commerce  ;  or  what  shall  be  considered  commerce  with  foreign  nations, 
and  what  the  regulations  of  domestic  trade  and  police.  And  when  it  is 
denied,  that  a  state  law,  in  requiring  a  list  of  the  passengers  arriving  in  the 
port  of  New  York,  from  a  foreign  country,  to  be  reported  to  the  police 
authority  of  the  city,  is  unconstitutional  and  void,  because  embraced  within 
that  power ;  I  am  at  a  loss  to  say,  where  its  limits  are  to  be  found.  It 
^  ,  becomes,  therefore,  a  very  important  *principle  to  establish,  that  the 
*  *  J  states  retain  the  exercise  of  powers  ;  which,  although  they  may  in 
some  measure  partake  of  the  character  of  commercial  regulations,  until  con- 
gress asserts  the  exercise  of  the  power  under  the  grant  of  the  power  to 
regulate  commerce. 

Baxdwin,  Justice. — The  direct  question  on  which  this  case  turns  is, 
whether  a  law  of  New  York,  directing  the  commanders  of  passenger  ves- 
sels, arriving  from  foreign  ports,  to  make  a  report  of  their  numbers,  Ac, 
and  to  give  security  that  they  shall  not  become  chargeable  to  the  city  as 
paupers,  before  they  shall  be  permitted  to  land,  is  repugnant  to  that  pro 
vision  of  the  constitution  of  the  United  States,  which  gives  to  congress 
power  "  to  regulate  commerce  with  foreign  nations,'^  &c.  In  considering 
this  question,  I  shall  not  inquire,  whether  this  power  is  exclusive  in  congress, 
or  may  be,  to  a  certain  extent,  concurrent  in  the  states,  but  shall  confine 
myself  to  an  inquiry  as  to  its  extent  and  objects.  That  the  regulation  of 
commerce,  in  all  its  branches,  was  exclusively  in  the  several  colonies  and 
states,  from  April  1776,  and  that  it  remained  so,  subject  to  the  ninth  article 
of  confederation,  till  the  adoption  of  the  constitution  (one  great  object  of 
which  was  to  confer  on  congress  such  portion  of  this  power  as  was  necessary 
for  federal  purposes),  is  most  apparent,  from  the  political  history  of  the 
country,  from  the  peace  of  1782  till  1787.  1  Laws  U.  S.  28-58.'  It  was 
indispensable  to  the  efliciency  of  any  federal  government,  that  it  should 
have  the  power  of  regulating  foreign  commerce,  and  between  the  states,  by 
laws  of  uniform  operation  throughout  the  United  States  ;  but  it  was  one  of 
the  most  delicate  subjects  which  could  be  touched,  on  account  of  the  dif- 
ficulty of  imposing  restraints  upon  the  extension  of  the  power,  to  matters 
not  directly  appertaining  to  commercial  regulation. 

"  The  idea  that  the  same  measure  might,  according  to  circumstances,  be 
arranged  with  different  classes  of  powers,  was  no  novelty  to  the  framers  of 
the  constitution.  Those  illustrious  patriots  and  statesmen  had  been,  many 
of  them,  deeply  engaged  in  the  discussions  which  preceded  the  war  of  our 

1  See  Baldwin's  Gonstitutiona]  Views  70-71. 
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revolution,  and  all  of  them  were  well  read  in  those  discussions.  The  right  to 
regulate  commerce,  even  by  the  imposition  of  duties,  was  not  controverted  ; 
but  the  right  to  impose  a  duty,  for  the  purpose  of  revenue,  produced  a  war, 
perhaps  as  important,  in  its  consequences,  to  the  human  race,  as  any  the 
world  has  ever  witnessed."    Gibbofis  v.  Ogden^  9  Wheat.  202. 

In  the  declaration  of  rights,  in  1774,  congress  expressly  admitted 
the  authority  of  such  acts  cf  parliament  "as  are  bmid  fide  restrained  to  the 
regulation  of  our  external  commerce,  for  the  purpose  of  securing  the  com- 
mercial advantages  of  the  whole  empire  to  the  mother  country,  and  the 
commercial  benefits  of  its  respective  members  ;  excluding  every  idea  of 
taxation,  internal  or  external,  for  raising  a  revenue  on  the  subject  in  America, 
without  their  consent."  But  in  admitting  this  right,  they  asserted  the  free 
and  exclusive  power  of  "legislation  in  their  several  provincial  legislatures, 
in  all  cases  of  taxation  and  internal  polity ^  subject  only  to  the  negative  of 
their  sovereign,  as  has  been  heretofore  used  and  accustomed."*  Taxation 
was  not  the  only  fear  of  the  colonies,  as  an  incident  or  means  of  regulating 
external  commerce  ;  it  was  the  practical  consequences  of  making  it  the 
pretext  of  assuming  the  power  of  interfering  with  their  "  internal  polity," 
changing  their  "internal  police,"  the  "regulation  thereof/'  "of  intermed- 
dling with  our  provisions  for  the  support  of  civil  government,  or  the  adminis- 
tration of  justice."     See  Joum.  Cong.  28,  98,  147,  177. 

The  states  were  equally  afraid  of  intrusting  their  delegates  in  congress 
with  any  powers  which  should  be  so  extended,  by  implication  or  construo- 
tion^  of  which  the  instructions  of  Rhode  Island,  in  May  1776,  are  a  specimen. 
^rCaking  the  greatest  care  to  secure  to  this  colony,  in  the  strongest  and  most 
perfect  manner,  its  present  form  and  all  the  powers  of  government,  so  far 
as  it  relates  to  its  internal  police^  and  conduct  of  our  own  officers,  civil  and 
religious."  2  Joum.  Cong.  163.  In  consenting  to  a  declaration  of  independ- 
ence, the  convention  of  Pennsylvania  added  this  proviso  :  that  "  the  forming 
the  government,  and  regulating  the  internal  police  of  the  colony,  be  always 
reserved  to  the  people  of  the  colony.*"  In  the  3d  article  of  confederation, 
the  states  guaranty  to  each  other  their  freedom,  Ac,  and  against  all  attacks 
on  their  sovereignty  and  trade  ;  in  the  treaty  of  alliance  with  France,  the 
latter  guaranties  to  the  states  their  sovereignty  "  in  matters  of  commerce," 
absolute  and  unlimited.  In  the  9th  article  of  confederation,  the  same  feel- 
ing is  manifest,  in  the  restriction  on  the  treaty-making  power,  by  reserving 
the  legislative  power  of  the  states  over  commerce  with  foreign  nations.  It 
also  appears  in  the  cautious  and  guarded  language  of  the  constitution,  in 
the  grant  of  the  power  of  taxation,  and  the  regulation  of  commerce,  which 
give  them,  in  the  most  express  terms,  yet  in  such  as  admit  of  no  extension 
to  other  subjects  of  legislation,  which  are  not  included  in  the  enumeration 
of  powers.  In  giving  power  to  congress  "  to  lay  and  collect  taxes,  duties, 
imposts  and  excises,"  the  objects  are  defined,  "to  pay  the  debts,  and  provide 
for  the  common  defence  and  general  welfare  of  the  United  States  ; "  this 
does  not  interfere  with  the  power  of  the  states  to  tax  for  the  support  of 
their  own  government,  nor  i&  the  exercise  of  that  power  by  the  states,  an 
exercise  of  any  portion  of  the  power  that  is  granted  to  the  United  States. 
9  Wheat.  199.    "  That  the  power  of  taxation  is  retained  by  the  states,  is  not 

>  Baldwin's  GoDBtitational  Views  69.  •  Ibid.  71. 
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abridged  by  the  grant  to  congress,  and  may  be  exercised  concurrently,  are 
truths  which  have  never  been  denied."  4  Ibid.  425.  It  results  from  the 
nature  and  objects  of  taxation,  that  it  must  be  concurrent,  as  the  power  of 
raising  revenue  for  the  purposes  of  each  government,  is  equally  indispensable, 
though  the  extent  of  taxation  is  a  matter  which  must  depend  on  their  discre- 
tion. Ibid.  428  ;  4  Pet.  661,  663.  The  objects  of  taxation  depend,  of 
course,  on  those  to  which  the  proceeds  are  to  be  applied.  Congress  is  limited 
to  those  which  are  defined  in  the  terms  of  the  grant,  but  the  states  have  no 
other  limitations  imposed  on  them  than  are  found  in  their  constitutions,  and 
such  as  necessarily  result  from  the  powers  of  congress,  which  states  cannot 
annul  or  obstruct  by  taxation.  4  Wheat.  400,  Ac;  9  Ibid.  816  ;  2  Pet.  468. 
In  other  respects,  the  taxing  power  of  congress  leads  to  no  collision  with 
the  laws  of  the  states.  But  the  power  to  regulate  commerce  has  been  a 
subject  of' more  difficulty,  from  the  time  the  constitution  was  framed,  owing 
to  the  peculiar  situation  of  the  country.  In  other  nations,  commerce  is  only 
of  two  descriptions,  foreign  and  domestic  ;  in  a  confederated  government, 
there  is  necessarily  a  third  ;  "  commerce  between  the  constitnent  members 
of  the  confederacy;"  in  the  United  States,  there  was  a  fourth  kind,  which 
was  carried  on  with  the  numerous  Indian  tribes,  which  occupied  a  vast  por- 
tion of  the  territory.  Each  description  of  commerce  was,  in  its  nature, 
distinct  from  the  other,  in  the  mode  of  conducting  it,  the  subjects  of  opera- 
tion, and  its  regulation ;  from  its  nature,  there  was  only  one  kind  which 
could  be  regulated  by  state  law  ;  that  commerce  which  was  confined  to  its 
own  boundaries,  between  its  own  citizens,  or  between  them  and  the  Indians. 
All  objects  of  uniformity  would  have  been  defeated,  if  any  state  had  been 
left  at  liberty  to  make  its  own  laws,  on  any  of  the  other  subjects  of  com- 
merce ;  but  the  people  of  the  states  would  never  surrender  their  own  control 
of  that  portion  of  their  commerce  which  was  purely  internal.  Hence,  the 
grant  is  confined  ''  to  regulate  commerce  with  foreign  nations,  and  among 
the  several  states,  and  with  the  Indian  tribes ;"  which  restricts  the  term 
commerce  to  that  which  concerns  more  states  than  one,  and  the  enumeration 
of  the  particular  classes  to  which  the  power  was  to  be  extended,  pre-supposes 
something  to  which  it  does  not  extend.  ''The  completely  internal  com- 
merce of  a  state,  then,  may  be  considered  as  reserved  for  the  state  itself.  " 
9  Wheat.  194-6. 

This  government  is  acknowledged  by  all  to  be  one  of  enumerated  powers. 
The  principle  that  it  can  exercise  only  the  powers  granted  to  it,  would  seem 
too  apparent,  to  have  required  to  be  enforced  by  all  those  arguments  which 
its  enlightened  friends,  while  it  was  depending  before  the  people,  found  it 
necessary  to  urge.  This  principle  is  now  universally  admitted.  4  Wheat. 
405.  Another  principle  is  equally  so  :  that  all  powers  not  granted  to  the 
United  States,  or  prohibited  to  the  states,  remain  as  they  were  before  the 
adoption  of  the  constitution,  by  the  express  reservation  of  the  lOth  amend- 
ment (1  Wheat.  325  ;  4  Ibid.  193),  and  that  an  exception  presupposes  the 
existence  of  the  power  excepted.  12  Ibid.  438.  Though  these  principles 
have  been  universally  adopted,  their  application  presents  questions  which 
perpetually  arise,  as  to  the  extent  of  the  powers  which  are  granted  or  pro- 
hibited, ''  and  will  probably  continue  to  arise  as  long  as  our  system  shall 
exist ;"  4  Ibid.  405.  It  would  seem,  that  the  term  commerce,  in  its  ordin- 
ary sense,  and  as  defined  by  this  court,  would  by  this  time  have  become 
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intelligible ;  it  has  been  held  to  embrace  every  species  of  commercial  inter- 
course, trade,  traffic  and  navigation  ;  "  all  foreign  commerce,"  and  "  all 
commerce  among  the  states"  (9  Wheat.  193  ;  12  Ibid.  446),  the  regulation 
of  which  has  been  surrendered.  But  it  has  been,  at  the  same  time,  held, 
that  as  to  those  subjects  of  legislation  "  which  are  not  surrendered  to  the 
general  government,"  inspection,  quarantine,  health  laws  of  every  descrip- 
tion, the  internal  commerce  and  police  of  a  state,  turnpike-roads,  ferries, 
Ac,  "no  direct  general  power  over  these  objects  is  granted  to  congress, 
consequently  they  remain  subject  to  state  legislation  "  (9  Wheat.  203),  and 
"ought  to  remain  with  the  states."  12  Ibid.  443.  In  the  broad  definition 
given  in  these  two  cases,  "  to  commerce  with  foreign  nations,  and  among 
the  several  states,"  it  has  been  applied,  in  the  most  cautious  and  guarded 
language,  to  three  kinds  of  commerce  which  are  placed  under  the  jurisdic- 
tion of  congress,  expressly  excluding  the  fourth  kind,  the  internal  commerce 
of  a  state.  The  court  very  properly  call  these  branches  of  commerce,  units 
(9  Wheat.  194)  ;  each  a  distinct  subject-matter  of  regulation,  which  the 
states  might  delegate  or  reserve.  It  would  contradict  every  principle  laid 
down  by  the  court,  to  contend,  that  a  grant  of  the  i)ower  "  to  regulate  com- 
merce with  foreign  nations,"  would  carry  with  it  the  power  to  regulate 
commerce  "  among  the  several  states,  or  with  the  Indian  tribes,"  either  by 
implication,  construction,  or  as  a  means  of  carrying  the  first,  power  into 
execution.  It  would  be  equally  so,  to  contend,  that  the  grant  of  the  three 
powers  could  embrace  the  fourth,  which  is  as  distinct  from  all  the  others, 
as  they  are  from  each  other  ;  as  units,  they  cannot  be  blended,  but  must 
remain  as  distinct  as  any  other  powers  over  other  subjects  which  have  not 
been  surrendered  by  the  states.  If,  then,  the  power  of  regulating  internal 
commerce  has  not  been  granted  to  congress,  it  remains  with  the  states,  as 
fully  as  if  the  constitution  had  not  been  adopted  ;  and  every  reason  which 
leads  to  this  result,  applies  with  still  greater  force  to  the  internal  polity  of 
a  state,  over  which  there  is  no  pretence  of  any  jurisdiction  by  congress.  No 
subtlety  of  reasoning,  no  refinement  of  construction,  or  ingenuity  of  supposi- 
tion, can  make  commerce  embrace  police  or  pauperism,  which  would  not,  by 
parity  of  reasoning,  include  the  whole  code  of  state  legislation.  Quarantine, 
health  and  inspection  laws,  come  much  nearer  to  regulations  of  commerce, 
than  those  which  relate  to  paupers  only  ;  if  the  latter  are  prohibited  by  the 
constitution,  the  former  are  certainly  so,  for  they  operate  directly  on  the 
subjects  of  commerce — ^the  ship,  the  cargo,  crew  and  passengers  ;  whereas, 
poor  laws  operate  only  on  passengers  who  come  within  their  purview. 

On  the  same  principle  by  which  a  state  may  prevent  the  introduction  of 
infected  persons  or  goods,  and  articles  dangerous  to  the  persons  or  property 
of  its  citizens,  it  may  exclude  paupers  who  will  add  to  the  burdens  of  taxa- 
tion, or  convicts  who  will  corrupt  the  morals  of  the  people,  threatening  them 
with  more  evils  than  gunpowder  or  disease.  The  whole  subject  is  neces- 
sarily connected  with  the  internal  police  of  a  state,  no  item  of  which  has  to 
any  extent  been  delegated  to  congress,  every  branch  of  which  has  been  ex- 
cepted from  the  prohibitions  on  the  states,  and  is,  of  course,  included  among 
their  reserved  powers. 

If  there  is  any  one  case  to  which  the  following  remark  of  this  court  is 
peculiarly  applicable,  it  is  this  :  "  It  does  not  appear  to  be  a  violent  con- 
struction of  the  constitution,  and  is  certainly  a  convenient  one,  to  consider^ 
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the  power  of  the  states  as  existing  over  such  cases  as  the  laws  of  the  Union 
may  not  reach."  4  Wheat.  195.  Let  this  case  be  tested  by  this  rale,  and 
let  it  be  shown,  that  any  clause  iu  the  constitution  empowers  congress  to 
pass  a  law  which  can  reach  the  subject  of  pauperism,  or  the  case  of  a  pauper 
imported  from  a  foreign  nation  or  another  state.  They  are  not  articles  of 
merchandise  or  traffic,  imports  or  exports.  Congress  cannot  compel  the 
states  to  receive  and  maintain  them,  nor  establish  a  system  of  poor  laws  for 
their  benefit  or  support ;  and  there  can  be  found  in  no  decision  of  this  court 
any  color  for  the  proposition,  that  they  are  in  any  respect  placed  under  the 
regulation  of  the  laws  of  the  Union,  or  that  the  states  have  not  plenary 
power  over  them.  The  utmost  extent  to  which  they  have  held  the  powei 
of  regulating  commerce  by  congress  to  operate  as  a  prohibition  on  states, 
has  been  in  the  cases  of  Gibbons  v.  Ogden,  to  the  vessel  in  which  goods  or 
passengers  were  transposed  from  one  state  to  another,  and  in  Brown  v. 
Maryland^  to  the  importation  of  goods  from  foreign  ports  to  the  United 
States. 

In  the  former  case,  the  only  question  was,  whether  a  state  law  was  valid, 
which  prohibited  a  vessel,  pro|>elled  with  steam,  from  navigating  the 
waters  of  New  York,  though  she  had  a  coasting  license  ;  in  the  latter,  the 
question  was  whether  a  state  law  "  could  compel  an  importer  of  foreign 
articles  to  take  out  a  license  from  the  state,  before  he  shall  be  permitted  to 
sell  a  bale  or  package  so  imported."  Both  laws  were  held  void,  on  account 
of  their  direct  repugnance  to  the  constitution  and  existing  laws  of  congress; 
the  court  holding  that  they  comprehended  vessels  of  all  descriptions, 
however  propelled,  and  whether  employed  in  the  transportation  of  goods 
or  passengers  ;  and  that  an  importer  of  goods,  on  which  he  had  paid  or 
secured  the  duties,  could  not  be  prevented  from  selling  them  as  he  pleased, 
before  the  packages  were  broken  up.  In  the  New  York  case,  the  whole 
reasoning  of  the  court  was,  to  show,  that  "  a  coasting  vessel,  employed  in 
the  transportation  of  passengers,  is  as  much  a  portion  of  the  American 
marine,  as  one  employed  in  the  transportation  of  a  cargo  ;"  and  they 
referred  to  the  provisions  of  the  law  regulating  the  coasting  trade,  to  the 
constitution  respecting  the  migration  or  importation  of  certain  persons,  to 
the  duty  acts  containing  provisions  respecting  passengers,  and  the  act  of 
1819,  for  regulating  passenger  ships  for  the  same  purpose.  9  Wheat.  216-19, 
&c.  Nothing  more  was  decided,  or  was  intended  to  be  decided,  than  that 
the  power  to  regulate  commerce,  including  navigation,  comprehended  all 
vessels,  and  ''  the  language  of  the  laws  excluding  none — none  can  be  excluded 
by  construction."  "  The  question,  then,  whether  the  conveyance  of  pas- 
sengers be  a  part  of  the  coasting  trade,  and  whether  a  vessel  can  be  pro- 
tected in  that  occupatioui  by  a  coasting  license,  are  not  and  cannot  be  raised 
in  this  case.  The  real  and  sole  question  seems  to  be,  whether  a  steam 
machine,  in  actual  use,  deprives  a  vessel  of  the  privilege  conferred  by  a 
license."  9  Wheat.  219.  It  is  evident,  therefore,  that  there  is  nothing  in 
the  cases  then  before  the  court,  in  their  reasoning  or  judgment,  which  can 
operate  unfavorably  on  the  present  law  ;  on  the  contrary,  there  is  much  (in 
my  opinion)  which  directly  affirms  ils  validity,  not  merely  negatively,  but 
positively,  as  the  necessary  result  of  the  principles  declared  in  these  and 
other  cases. 

Taking  it  as  a  settled  principle,  that  those  subjects  of  legislation  which 
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are  not  enamerated  in  the  surrender  to  the  general  government,  remain 
subject  to  state  regulation,  it  follows,  that  the  sovereignty  of  the  states  over 
them,  not  having  been  abridged,  impaired  or  altered  by  the  constitution,  is 
as  perfect  as  if  it  had  not  been  adopted.  Having  referred  to  the  cases  in 
which  this  court  has  defined  the  nature  and  extent  of  state  sovereignty, 
'^  in  all  cases  where  its  action  is  not  restrained  by  the  constitution," '  it  is 
unnecessary  to  make  a  second  quotation  from  their  opinions,  the  inevitable 
conclusion  from  which  is,  that  independently  of  the  grants  and  prohibitions 
of  the  constitution,  each  state  was  and  is  '^  a  single  sovereign  power,"  a 
nation  over  whom  no  external  power  can  operate,  whoso  jurisdiction  is 
necessarily  exclusive  and  absolute,  within  its  own  boundaries,  and  suscep- 
tible of  no  limitation,  not  imposed  by  itself,  by  a  grant  or  cession  to  the 
government  of  the  Union.  The  same  conclusion  results  from  the  nature  of 
an  exception  or  reservation  in  a  grant ;  the  thing  excepted  or  reserved 
always  is  in  the  grantor,  and  always  was  ;'  of  consequence,  the  reserved 
powers  of  a  state  remain,  as  stated  In  the  treaty  of  alliance  with  France, 
and  the  confederation.  The  states  severally  bound  themselves  to  assist 
eaeh  other  against  all  attacks  on  account  of  sovereignty,  trade  or  any  other 
pretext  whatever.  France  guarantied  to  them  their  libeity,  sovereignty 
and  independence,  absolute  and  unlimited,  as  well  in  matters  of  government 
as  commerce.'  So  the  states  remain,  in  all  respects  where  the  constitution 
has  not  abridged  their  powers ;  the  original  jurisdiction  of  the  state  adheres 
to  its  territory  as  a  portion  of  sovereignty  not  yet  given  away,  and  subject 
to  the  grant  of  power,  the  residuary  powers  of  legislation  remain  in  the 
state.  "If  the  power  of  regulating  trade  had  not  been  given  to  the  general 
government,  each  state  would  have  yet  had  the  power  of  regulating  the 
trade  within  its  territory  (3  Wheat.  386,  389),  and  this  power  yet  adheres 
to  it,  subject  to  the  grant,  the  only  question  then  is,  to  what  trade  or  com- 
merce that  grant  extends.  This  court  has  held,  that  it  does  not  extend  to 
the  internal  commerce  of  a  state,  to  its  system  of  police,  to  the  subjects  of 
inspection,  quarantine,  health,  roads,  ferries,  &c.,  which  is  a  direct  negation 
of  any  power  in  congress.  They  have  also  held,  that,  "  consequently,  they 
remain  subject  to  state  legislation,"  which  is  a  direct  affirmation  that  those 
subjects  are  within  the  powers  reserved,  and  not  those  granted  or  pro- 
hibited. 

We  must  then  ascertain,  what  is  commerce,  and  what  is  polioe,  so  that 
when  there  arises  a  collision  between  an  act  of  congress  regulating  com- 
merce, or  imposing  a  duty  on  goods,  and  a  state  law  which  prohibits,  or  sub- 
jects the  landing  of  such  goods  to  state  regulations,  we  may  know  which 
shall  give  way  to  the  other  ;  which  is  supreme  and  which  is  subordinate,  the 
law  of  the  Union,  or  the  law  of  the  state.  On  this  subject,  this  court  seems 
to  me  to  have  been  very  explicit.  In  Brown  v.  Marylandy  they  held,  that 
an  importer  of  foreign  goods  may  land  them,  and  hold  them  free  from  any 
state  taxation,  till  he  sells  them  or  mixes  them  with  the  general  property  of 
the  state,  by  breaking  up  his  packages,  &c.  Up  to  this  point,  then,  the 
goods  remained  under  the  protection  of  the  power  to  regulate  foreign  com- 
merce, to  the  exclusion  of  any  state  power  to  tax  them  as  articles  of  domestio 
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commerce.  This  drew  a  definite  line  between  the  powers  of  the  two  govern- 
ments, as  to  the  regalation  of  what  was  commerce  or  trade,  and  it  cannot 
be  questioned,  that  it  was  the  true  one ;  the  power  of  congress  was  held 
supreme,  and  that  of  the  state  subordinate.  But  the  conclusion  of  the  court 
was  very  different,  when  they  contemplated  a  conflict  between  the  laws 
which  authorized  the  importation  and  landing  of  ordinary  articles  of  mer- 
chandise, and  the  police  laws  of  a  state,  which  imposed  restrictions  on  the 
importation  of  gunpowder,  or  articles  injurious  to  the  public  health.  In 
considering  the  extent  of  the  prohibition  on  states,  against  imposing  a  tax 
on  imports  or  exports,  this  court  use  this  language  : 

"  The  power  to  direct  the  removal  of  gunpowder,  is  a  branch  of  the 
police  power,  which  unquestionably  remains,  and  ought  to  remain  with 
the  states.  If  the  possessor  stores  it  himself,  out  of  town,  the  removal  can- 
not be  a  duty  on  imports,  because  it  contributes  nothing  to  the  revenue.  If 
he  prefers  placing  it  in  a  public  magazine,  it  is  because  he  stores  it  there, 
in  his  own  opinion,  more  advantageously  than  elsewhere.  We  are  not  sure, 
that  this  may  not  be  classed  among  inspection  laws.  The  removal  or 
destruction  of  infectious  or  unsound  articles,  is,  undoubtedly,  an  exercise  of 
that  power,  and  forms  an  express  exception  to  the  prohibition  we  are  con- 
sidering. Indeed,  the  laws  of  the  United  States  expressly  sanction  the 
health  laws  of  a  state.  The  principle,  then,  that  the  importer  acquires  a 
right,  not  only  to  bring  the  articles  into  the  country,  but  to  mix  them  with 
the  common  mass  of  property,  does  not  interfere  with  the  necessary  power 
of  taxation,  which  is  acknowledged  to  reside  in  the  states,  to  that  danger- 
ous extent  which  is  apprehended.  It  carries  the  prohibition  in  the  constitu- 
tion no  further,  than  to  prevent  the  states  from  doing  that  which  it  was  the 
great  object  of  the  constitution."    12  Wheat.  442,  444. 

Now,  as  it  is  acknowledged,  that  the  right  of  the  importer,  so  secured  by 
the  constitution  and  acts  of  congress,  is  subject  to  the  restraints  and  lim- 
itations of  the  police  laws  of  a  state,  and  the  removal  and  destruction  of 
dangerous,  infectious  and  unsound  articles,  is  an  undoubted  exercise  of  the 
power  of  a  state  to  pass  inspection  laws,  the  consequence  is  obvious.  The 
power  of  congress  is,  and  must  be,  subordinate  to  that  of  the  states,  when- 
ever commerce  reaches  that  point  at  which  the  vessel,  the  cargo,  the  crew, 
or  the  passengers  on  board,  become  subject  to  the  police  laws  of  a  state  ;  the 
importer  must  submit  to  inspection,  health  and  quarantine  laws,  and  can 
land  nothing  contrary  to  their  provisions.  For  such  purposes,  they  are  an 
express  exception  to  the  prohibitions  on  the  states  against  imposing  duties 
on  exports  and  imports,  which  power  might  have  been  exercised  by  the  states, 
had  it  not  been  forbidden  (9  Wheat.  200) ;  the  restriction  pre-supposes  the 
existence  of  the  power  restrained,  and  the  constitution  certainly  recognises 
inspection  laws  as  the  exercise  of  a  power  remaining  in  the  state.  Ibid.  203  ; 
12  Ibid.  488-42.  The  constitution  thus  has  made  such  laws  an  exception 
to  the  prohibition.  The  prohibition  was  a  restriction  on  the  pre-existing 
power  of  the  state,  and  being  removed  as  to  all  police  laws  and  those  of 
inspection,  the  effect  thereof  is,  by  all  the  principles  of  this  court,  as  to  excep- 
tions, the  same  as  by  the  rules  of  the  common  law.  '^  An  exception  out  of 
an  exception,  leaves  the  thing  unexcepted."    4  Day's  Com.  Dig.  290. 

It  may,  therefore,  be  taken  as  an  established  rule  of  constitutional  law, 
that  whenever  anything  which  is  the  subject  of  foreign  commerce,  is  brought 
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within  the  jarisdiction  of  a  state,  it  becomes  subject  to  taxation  and  regula- 
tion by  the  laws  of  a  state,  sO  far  as  is  necessary  for  enforcing  the  inspection 
and  all  analogous  laws,  which  are  a  part  of  its  internal  police.  And  as  these 
laws  are  passed,  in  virtue  of  an  original  inherent  right  in  the  people  of  each 
state,  to  an  exclusive  and  absolute  jurisdiction  and  legislative  power,  which 
the  constitution  has  neither  granted  to  the  general  government,  nor  prohib- 
ited to  the  states,  the  authority  of  these  laws  is  supreme,  and  incapable  of 
any  limitation  or  control  by  congress.  In  the  emphatic  language  of  this 
court,  this  power  "  adheres  to  the  territory  of  the  state,  as  a  portion  of 
sovereignty  not  yet  given  away."  It  is  a  part  cf  its  soil,  of  both  of  which 
the  state  is  tenant  in  fee,  till  she  makes  an  alienation. 

No  opinions  could  be  in  more  perfect  conformity  with  the  spirit  and 
words  of  the  constitution,  than  those  delivered  in  the  two  cases.  They  assert 
and  maintain  the  power  of  congress  over  the  three  kinds  of  commerce  which 
are  committed  to  their  regulation  ;  extend  it  to  all  its  ratifications,  so  as  to 
meet  the  objects  of  the  grant  to  their  fullest  extent,  and  prevent  the  states 
from  interposing  any  obstructions  to  its  legitimate  exercise  within  their 
jurisdiction.  But  having  done  this — ^having  vindicated  the  supremacy  of 
the  laws  of  the  Union  over  foreign  commerce,  wherever  it  exists,  and  for  all 
the  purposes  of  the  constitution — the  court  most  strictly  adhered  to  that  line, 
which  separated  the  powers  of  congress  from  those  of  the  states,  and  is  drawn 
too  plainly  to  be  mistaken,  when  there  is  a  desire  to  find  it. 

By  the  constitution,  *'  the  congress  shall  have  power,"  "  to  regulate  com- 
merce with  foreign  nations,  and  to  pass  all  laws  which  may  be  necessary 
and  proper  for  carrying  into  execution  the  foregoing  power,"  "as  to  regulate 
commerce,"  Ac.  By  inherent  original  right,  as  a  single  sovereign  power, 
each  state  has  the  exclusive  and  absolute  power  of  regulating  its  internal 
police,  and  of  passing  inspection,  health  and  quarantine  laws  ;  and  by  the 
constitution,  as  construed  by  this  court,  may  lay  any  imposts  and  duties  on 
imports  and  exports,  which  may  be  absolutely  necessary  for  executing  its 
inspection  laws,  and  those  which  relate  to  analogous  subjects.  Here  are 
two  powers  in  congress,  by  a  grant  from  states ;  one  to  regulate,  the  other 
to  enforce,  execute  or  carry  its  regulations  into  effect ;  there  are  also  two 
powers  in  a  state,  one  to  pass  inspection  laws,  the  other  to  lay  duties  and 
imposts  on  exports  and  imports,  for  the  purpose  of  executing  such  laws. 
The  power  of  the  state  is  original,  that  of  congress  is  derivative  by  the 
grant  of  the  state  ;  both  powers  are  brought  to  bear  on  an  article  imported, 
after  it  has  been  brought  within  the  state,  so  that  each  government  has 
jurisdiction  over  the  article,  for  different  purposes ;  and  there  is  no  constitu- 
tional objection  to  the  exercise  of  the  powers  of  either,  by  their  respective 
laws.  The  framers  of  the  constitution  foresaw  and  guarded  against  the 
conflict,  by  first  providing  against  the  imposition  of  taxes,  by  a  state,  on 
the  articles  of  commerce,  for  the  purposes  of  revenue,  and  next  securing  to  the 
states  the  execution  of  their  inspection  laws,  by  this  provision  :  "  No  state 
shall,  without  the  consent  of  the  congress,  lay  any  imposts  or  duties  on 
imports  or  exports,  except  what  may  be  absolutely  necessary  for  executing 
its  inspection  laws ;  and  the  net  produce  of  all  duties  and  imposts  laid  by 
any  state  on  imports  or  exports,  shall  be  for  the  use  of  the  treasury  of 
the  treasury  of  the  United  States  ;  and  all  such  laws  shall  be  subject  to  the 
reviaioii  and  control  of  the  congress." 
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There  can  be  no  plainer  or  better  defined  line  of  power;  a  state  can,  by 
its  reserved  power,  tax  imports  and  exports,  to  execute  its  inspection  laws  ; 
it  can  tax  them  for  no  other  purpose,  without  the  consent  of  congress,  and 
if  it  is  even  by  an  inspection  law,  it  is  subject  to  two  restrictions — the  United 
States  are  to  receive  the  net  produce,  and  congress  may  revise  and  control 
the  law.  If  the  inspection  law  imposes  no  duty  or  impost,  congress  has  no 
power  of  revision  or  control  over  it,  and  their  regulations  of  commerce  must 
be  subject  to  its  provisions ;  no  restraints  were  imposed  on  this  reserved 
power  in  the  states,  because  its  exercise  would  neither  defeat  nor  obstruct 
any  of  the  powers  of  congress,  and  these  are  the  reasons  of  the  court  for  the 
construction  of  the  constitution  which  they  have  given.  "  It  carries  the 
prohibition  in  the  constitution  no  further,  than  to  prevent  the  states  from 
doing  that  which  it  was  the  great  object  of  the  constitution  to  prevent." 

This  object  is  clearly  pointed  out  in  the  clause  above  quoted,  by  the 
nature  of  the  prohibition,  with  its  qualifications ;  it  was  not  to  wholly  deny 
to  the  states  the  power  of  taxing  imports  or  exports,  it  only  imposed,  as 
a  condition,  the  consent  of  congress.  In  this  respect,  it  left  to  the  states  a 
greater  power  over  exports  than  congress  had  ;  for,  by  the  ninth  section  of 
the  first  article,  they  were  prohibited  from  taxing  exports,  without  any 
qualification,  even  by  the  consent  of  the  states  ;  whereas,  with  the  consent 
of  congress,  any  state  can  impose  such  a  tax  by  a  law,  subject  to  the  condi- 
tions prescribed.  But  if  the  state  law  imposes  no  tax  on  imports  or  exports, 
the  prohibition  does  not  touch  it,  either  by  requiring  the  consent  of  con- 
gress, or  making  the  law  subject  to  its  revision  or  control ;  consequently, 
an  inspection  law,  which  consists  merely  of  regulations  as  to  matters  appro- 
priate to  such  subjects,  is  no  more  subject  to  any  control,  than  any  other 
law  relating  to  police.  If  the  law  imposes  a  tax,  it  then  becomes  so  far  sub- 
ject to  revision  ;  but  this  power  to  revise  and  control  extends  only  to  the 
tax  ;  and  as  to  that,  congress  cannot  go  so  far  as  to  prevent  a  state  from 
imposing  such  as  "may  be  absolutely  necessary  for  executing  its  inspection 
laws.''  Thus  far  the  power  of  the  state  is  incapable  of  control ;  and  as  this 
court  has  declared,  that  health,  police  and  quarantine  laws,  come  within 
the  same  principle  as  inspection  laws,  the  same  rule  must  apply  to  them  ;  the 
powers  of  the  states  over  these  subjects  are  absolute,  if  they  impose  no  tax 
or  duty  on  imports  or  exports.  If  they  impose  such  a  tax,  the  law  is  valid, 
by  the  original  authority  of  the  state,  and  if  not  altered  by  congress,  by  its 
supervisory  power,  is  as  binding  as  it  would  have  been,  before  the  constitu- 
tion, because  it  has  conferred  no  original  jurisdiction  over  such  subjects  to 
congress. 

Taken  in  this  view,  the  object  of  this  prohibition  is  apparent,  and  when 
carefully  examined,  will  be  found  materially  different  from  the  prohibitions 
in  the  next  sentence,  which  relate  to  matters  wholly  distinct,  and  are  as 
different  in  their  nature  as  their  object.  Among  them,  is  a  prohibition  on 
the  states,  against  laying  a  duty  on  tonnage,  without  the  consent  of  con- 
gress, but  it  imposes  no  other  condition ;  so  that  if  this  consent  is  once 
given,  no  revision  or  control  over  the  law  exists.  This  provision  would 
apply  to  a  law  regulating  pilots,  which  has  never  been  considered  by  con- 
gress as  a  regulation  of  commerce,  and  has  been  left  to  the  states,  whose 
laws  have  been  adopted  from  the  beginning  of  the  government ;  such  adop- 
tion being  the  consent  required  by  the  constitution. 
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When  the  constitution  thus  gives  congress  a  revising  and  controlling 
power  over  state  laws,  which  impose  a  tax  or  daty  on  imports  or  exports,  or 
in  any  case  makes  their  consent  necessary  to  give  validity  to  any  law  or  act 
of  a  state  ;  the  meaning,  object  and  intention  is,  to  declare  that  no  other 
restriction  exists.  Any  case,  therefore,  which  does  not  come  within  the 
prohibition,  or  in  which  the  prohibition  is  removed  by  the  performance  of 
the  condition,  can  be  no  more  reached  by  any  act  of  congress,  than  if  no 
jurisdiction  over  it  had  been  granted.  The  reserved  power  of  the  state, 
when  thus  disincumbered  of  all  restraints,  embraces  the  case  as  one  appro- 
priate to  its  exclusive  power  of  legislation,  which  congress  cannot  interfere 
with  ;  though  they  may  tax  or  regulate  the  same  thing  for  federal  purposes, 
they  cannot  impair  the  power  of  the  states  to  do  either,  for  such  purposes 
and  objects  as  are  recognised  or  authorized  by  the  constitution.  Thus,  the 
states,  by  inspection  and  analogous  laws,  may  regulate  the  importation  and 
exportation  of  the  subject  of  foreign  commerce,  so  far  as  is  necessary  for 
the  execution  of  such  laws  ;  for  all  other  purposes,  the  power  of  congress 
over  them  is  exclusive,  until  they  are  mixed  with  the  common  mass  of  the 
property  in  a  state,  by  a  package  sale.  Thus,  all  the  objects  of  the  consti- 
tution having  been  effected,  the  state  has  the  same  power  over  the  articles 
imported,  as  over  those  which  had  never  been  subject  to  the  regulation  of 
congress. 

In  applying  these  plain  deductions  from  the  provisions  of  the  constitu- 
tion, as  expounded  by  this  court,  to  the  present  case,  it  comes  within  none 
of  the  prohibitions.  The  law  in  question  encroaches  on  no  power  of  con- 
gress, it  imposes  no  tax  for  any  purpose  ;  it  is  a  measure  necessary  for  the 
protection  of  the  people  of  a  state  against  taxation  for  the  support  of  pau- 
pers from  abroad,  or  from  other  states,  which  congress  have  no  power  to 
impost  by  direct  assessment,  or  as  a  consequence  of  their  power  over  com- 
merce. The  constitutional  restraints  on  state  laws,  which  bear  on  imports, 
exports  or  tonnage,  were  intended,  and  are  applicable  only  to  cases  where 
they  would  injuriously  affect  the  regulations  of  commerce  prescribed  by 
congress  ;  not  the  execution  of  inspection  or  analogous  laws,  with  which 
the  constitution  interferes  no  further,  than  to  prevent  them  from  being  per- 
verted to  the  raising  money  for  the  use  of  the  state,  and  subjecting  them  to 
the  revision  and  control  of  congress.  In  this  view  of  the  respective  powers 
of  the  general  and  state  governments,  they  operate  without  any  collision. 
Commerce  is  unrestricted  by  any  state  laws,  which  assume  the  obstruction 
of  navigation  by  any  vessels  authorized  by  law  to  navigate  from  state  to 
stPte,  or  from  foreign  ports  to  those  of  a  state,  whether  to  transport  goods 
or  passengers.  Imported  articles  remain  undisturbed,  under  the  protection 
of  congress,  after  they  are  landed,  until  by  a  package  sale  they  become 
incorporated  into  the  common  mass  of  property  within  a  state,  subject  to  its 
powers  of  taxation  and  general  jurisdiction.  But  neither  vessels  nor  goods 
are  protected  from  the  operation  of  those  laws  and  regulations  of  internal 
police,  over  which  the  states  have  an  acknowledged  power,  unaffected  by 
any  grant  or  prohibition  which  impairs  its  plenitude ;  the  consequence  of 
which  is,  congress  have  no  jurisdiction  of  the  subject-matter,  can  pass  no 
laws  for  its  regulation,  nor  make  any  exemption  from  their  provisions. 

In  any  other  view,  collisions  between  the  laws  of  the  states  and  congress 
would  be  at  inevitable  as  interminable.    The  powers  of  a  state  to  execute 
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its  inspection  laws,  is  as  constitutional  as  that  of  congress  to  carry  into  exe- 
cation  its  regulations  of  commerce  ;  if  congress  can  exercise  police  powers 
as  a  means  of  regulating  commerce,  a  state  can,  by  the  the  same  parity  of 
reasoning,  assume  the  regulation  of  commerce  with  foreign  nations,  as  the 
means  of  executing  and  enforcing  its  police  and  inspection  laws.  There  is 
no  warrant  in  the  constitution  to  authorize  congress  to  encroach  upon  the 
reserved  rights  of  the  states,  by  the  assumption,  that  it  is  necessary  and 
proper  for  carrying  their  enumerated  powers  into  execution  ;  or  to  author- 
ize a  state,  under  color  of  their  reserved  powers,  or  the  power  of  executing 
its  inspection  or  police  regulations,  to  touch  upon  the  powers  granted  to 
congress,  or  prohibited  to  the  states.  Implied  or  constructive  powers  of 
either  description,  are  as  wholly  unknown  to  the  constitution,  as  ihey  are 
uterly  incompatible  with  its  spirit  and  provisions. 

"  The  constitution  unavoidably  deals  in  general  language  "  (1  Wheat. 
*326)  ;  *'  it  marks  only  its  great  outlines  and  designates  its  important  ob- 
jects "  (4  Ibid.  407);  but  these  outlines  and  objects  are  all  enumerated  ;  none 
can  be  added  or  taken  away  ;  what  is  so  marked  and  designated  in 
general  terms,  comprehends  the  subject-matter  in  its  detail.  A  grant  of 
legislative  power  over  any  given  subject,  comprehends  the  whole  subject ; 
the  corpusy  the  body,  and  all  its  constituent  parts ;  so  does  a  prohibition 
to  legislate  ;  yet  the  framers  of  the  constitution  could  not  have  intended  to 
leave  it  in  the  power  of  congress  to  so  extend  the  details  of  a  granted 
power,  as  to  embrace  anj'  part  of  the  corpus  of  a  reserved  power.  A  power 
reserved  or  excepted  in  general  terms,  as  internal  police^  is  reserved  as  much 
in  detail  and  in  all  its  ramifications,  as  the  granted  power  to  regulate  com- 
merce with  foreign  nations  ;  the  parts  or  subdivisions  of  the  one  cannot  be 
carried  into  the  other,  by  any  assumed  necessity  of  carrying  the  given 
power,  in  one  case  into  execution,  which  could  not  be  done  in  the*  other. 
Necessary  is  but  another  word  for  discretionary,  when  there  is  a  desii'e  to 
assume  power  ;  let  it  once  be  admitted,  as  a  constitutional  apology  for  the 
assumption  by  a  state,  of  any  portion  of  a  granted  power,  or  by  congress,  of 
any  portion  of  a  reserved  power,  the  same  reasoning  will  authorize  the 
assumption  of  the  entire  power.  States  have  the  same  right  of  deciding 
when  a  necessity  exists,  and  legislating  on  its  assumption,  as  congress  has. 
The  constitution  has  put  them  on  the  same  footing  in  this  respect ;  but  its 
framers  have  not  left  their  great  work  subject  to  be  mangled  and  mutilated 
by  any  construction  or  implication,  which  depends  on  discretion,  or  actual 
or  assumed  necessity.  Its  grants,  exceptions  and  reservations  are  of  entire 
powers,  unless  there  are  some  expressed  qualifications  or  limitations ;  if 
either  are  extended  or  contracted  by  mere  implication,  there  are  no  limits 
which  can  be  assigned,  and  there  can  be  no  certainty  in  any  provision  in  the 
constitution  or  its  amendments.  If  one  power  can  be  incorporated  into,  and 
amalgamated  with,  another  distinct  power,  or  if  substantive  and  distinct 
powers,  which  are  vested  in  one  legislative  body,  can  be  infused,  by  con- 
struction, into  another  legislature,  as  the  means  of  carrying  into  execution 
some  other  power,  the  consequences  are  obvious. 

Any  enumeration  or  specification  of  legislative  powers  is  useless,  if 

those  which  are  omitted  are  inserted  on  the  ground  of  necessity  ;  this  would 

be  supplying  the  defects  of  the  constitution,  by  assuming  the  organio 

powers  of  conventions  of  the  people  in  the  several  states ;  so  it  would  be, 
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if  construotive  restrictions  on  the  states  were  made,  in  cases  wHere  none 
had  been  imposed,  or  none  resulted  from  the  granted  powers  which  were 
enumerated.  When  an  implied  power  or  restriction  would  thus  be  added 
as  a  constructive  provision  of  the  constitution,  it  would  have  the  same  force 
and  effect  as  if  it  was  expressed  in  words,  or  was  apparent  on  inspection  ; 
as  a  power  which  was  necessary  and  proper,  it  must  also  be  construed  to 
carry  with  it  the  proper  means  of  carrying  it  into  effect,  by  a  still  further 
absorption  by  congress  of  specific  powers  reserved  to  the  states,  or  by  the 
states,  of  those  enumerated  in  the  grant  to  congress.  Let,  then,  this  prin- 
ciple be  once  incorporated  in  the  constitution,  the  federal  government 
becomes  one  of  consolidated  powers,  or  its  enumerated  powers  will  be 
usurped  by  the  states.  When  the  line  of  power  between  them  is  drawn  by 
construction,  and  substantive  powers  are  used  as  necessary  means  to  enforce 
other  distinct  powers,  the  powers,  the  nature  and  character  of  the  federal 
and  state  governments  must  necessarily  depend  on  the  mere  opinions  of  the 
constituent  members  of  the  tribunal  which  expounds  the  constitution,  from 
time  to  time,  according  to  their  views  of  an  existing  necessity.  No  case  can 
arise,  in  which  the  doctrine  of  construction  has  been  attempted  to  be  carried 
further  than  in  this  ;  the  law  of  New  York,  on  which  this  case  turns,  has 
but  one  object,  the  prevention  of  foreign  paupers  from  becoming  charge- 
able on  the  city  or  other  parts  of  the  state ;  it  is  a  part  of  the  system  of 
internal  police,  prescribing  laws  in  relation  to  paupers.  The  state  asserts 
as  a  right  of  self-protection,  the  exclusion  of  foreigners  who  are  attempted 
to  be  forced  upon  them,  under  the  power  of  the  laws  for  the  regulation  of 
commerce,  which  the  defendant  contends,  protects  all  passengers  from 
foreign  countries,  till  they  are  landed,  and  puts  it  out  of  the  power  of  a  state 
to  prevent  it.  On  the  same  principle,  convicts  from  abroad  may  be  forco4 
into  the  states  without  limitation  ;  so,  of  paupers  from  other  states,  if  once 
put  in  a  vessel  with  a  coasting  license ;  so  that  all  police  regulations  on 
these  subjects  by  states  must  be  held  unconstitutional.  One  of  two  conse- 
quences must  follow.  There  can  be  no  poor-laws  applicable  to  foreigners  ; 
they  must  be  admitted  into  the  state,  and  be  suppoited  by  a  tax  on  its  citi- 
zens, or  congress  must  take  the  subject  into  their  own  hands,  as  a  means  of 
carrying  into  execution  their  power  to  regulate  commerce.  Their  laws 
must  not  be  confined  to  the  sea-ports  in  the  states  into  which  foreign  paupers 
are  introduced,  they  must  entend  to  every  part  of  the  state  to  which  paupers 
from  other  states  can  be  brought ;  for  the  power  to  regulate  commerce 
among  the  several  states  is  as  broad  in  all  respects  as  to  do  it  with  foreign 
nations.  "  It  has  been  truly  said,  that  commerce,  as  the  word  is  used  in  the 
constitution,  is  a  unit,  every  part  of  which  is  indicated  by  the  term.'*  "  If 
this  be  the  admitted  meaning  of  the  word,  in  its  application  to  foreign 
nations,  it  must  carry  the  same  meaning  throughout  the  sentence,  and 
remain  a  unit,  unless  there  be  some  plain  intelligible  cause  which  alters  it." 
9  Wheat.  194.  To  my  mind,  there  can  be  no  such  cause  for  discriminating 
between  an  imported  and  a  domestic  pauper  ;  one  is  as  much  an  article  of 
commerce  as  another,  and  the  same  power  which  can  force  them  into  a  state 
from  a  vessel,  can  do  it  from  a  wagon,  and  regulate  their  conveyance  on 
the  roads  or  canals  of  a  state,  as  well  as  on  its  rivers,  havens  or  arms  of  the 
sea.  In  following  out  these  principles  to  their  consequences,  congress  may, 
and,  to  be  consistent,  ought  to  go  further.     Poor  laws  are  analogous  to 
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health,  quarantine  and  inspection  laws,  all  being  parts  of  a  system  of  inter- 
nal police,  to  prevent  the  introduction  of  what  is  dangerous  to  the  safety  or 
health  of  the  people  ;  and  health  and  quarantine  laws  extend  to  the  vessel, 
the  cargo  and  passengers.  Laws  excluding  convicts  and  paupers  are  as 
necessary  to  preserve  the  morals  of  the  people  from  corruption,  and  their 
property  from  taxation,  as  any  laws  of  the  other  description  can  be  ;  nor  do 
they  interfere  any  further  with  the  regulations  of  commerce  ;  as  laws  in 
pari  materia^  they  must  stand  or  fall  together,  or  some  arbitrary  unintelli- 
gible distinction  must  be  made  between  them,  which  is  neither  to  be  found 
in  the  constitution,  nor  decisions  of  this  court.  If  the  principle  on  which 
health  and  quarantine  laws  are  sustained,  is  applied  to  this  case,  the 
validity  of  the  law  in  question  is  not  to  be  doubted  ;  if  this  principle  is  not 
so  applied,  then  it  is  an  unsound  one,  which  must  be  abandoned,  whereby 
the  reserved  powers  of  the  states  over  tlieir  internal  police,  must  devolve  on 
congress,  as  an  incident  to,  or  the  means  of  regulating,  '<  commerce  with 
foreign  nations,"  and  ''among  the  several  states."  There  is  no  middle 
ground  on  which  health  and  quarantine  laws  can  be  supported,  which  will 
not  equally  support  poor  laws  ;  nor  can  poor  laws  be  declared  void  on 
any  ground  that  will  not  prostrate  the  others ;  all  must  be  included  within, 
or  excepted  from,  the  prohibition. 

When  we  recur  to  the  political  history  of  the  country  from  1774  to  the 
adoption  of  the  constitution,  we  find  the  people  and  the  states  uniformly 
opposing  any  interference  with  their  internal  polity,  by  parliament  or  con- 
gress ;  it  is  not  a  little  strange,  that  they  should  have  adopted  a  constitu- 
tion which  has  taken  from  the  states  the  power  of  regulating  pauperism 
within  their  territory.  They  little  thought  that  in  the  grant  of  a  power  to 
regulate  commerce  with  foreign  nations  and  among  the  states,  they  also 
granted,  as  a  means,  the  regulation  of  internal  police  ;  they  little  feared  that 
the  powers  which  were  cautiously  reserved  to  themselves  by  an  amend- 
ment, could  be  taken  from  them  by  construction,  or  that  any  reasoning 
would  prevail,  by  which  the  grant  would  be  so  stretched  as  to  embrace 
them.  We  should  never  have  had  a  federal  government,  if  there  had  been 
a  declaration  in  its  frame,  that  congress  could  pass  poor-laws,  or  interfere 
to  revise  or  control  those  passed  by  the  states  ;  or  that  congress  could  legis- 
late on  any  subject  of  legislation  over  which  no  jurisdiction  was  granted  to 
them,  and  which  was  reserved  to  the  states  or  people,  in  the  same  plenitude 
as  they  held  it  before  they  surrendered  any  portion  of  their  power.  The 
constitution  gives  no  color  for  such  doctrines,  nor  can  they  be  infused  into 
it,  by  any  just  rule  of  interpretation  ;  the  tenth  amendment  becomes  a  dead 
letter,  if  the  constitution  does  not  point  to  the  powers  which  are  "  delegated 
to  the  United  States,"  or  "  prohibited  to  the  states,"  and  reserve  all  other 
powers  "  to  the  states  respectively  or  the  people."  Any  enumeration  of 
powers  granted,  any  specific  prohibitions  on  the  states,  will  not  only  become 
wholly  unmeaning,  if  new  subjects  may  be  brought  within  their  scope,  as 
means  of  enforcing  the  given  powers,  or  the  prohibitions  on  the  states 
extended  beyond  those  which  are  specified,  but  the  implied  powers  and 
implied  prohibitions  must  be  more  illimitable  than  those  which  are 
express. 

When  the  constitution  grants  a  power,  it  makes  exceptions  to  such  aa 
were  not  intended  to  be  absolute ;  but  from  the  nature  of  those  which  are 
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assumed,  they  are  not  included  in  the  enumeration,  and  cannot  be  controlled 
by  the  exceptions,  which  apply  only  to  what  is  granted.  When  prohibi- 
tions are  imposed  on  the  states,  the  constitution  uses  terms  which  denote 
their  character,  whether  they  are  intended  to  be  absolute  or  qualified. 
In  the  first  clause  of  the  tenth  section  of  the  first  article,  the  prohibi- 
tions are  positive  and  absolute  ;  no  power  can  dispense  with  them  :  those 
in  the  second  are  qualified  ;  ^'  no  state  shall,  without  the  consent  of  con- 
gress," is  merely  a  conditional  prohibition  ;  when  the  consent  is  given,  the 
condition  is  performed  ;  and  the  power  of  the  state  remains  as  if  no  condi- 
tion had  ever  been  exacted.  See  Poole  v.  Fleeger  {posty  p.  212).  But  if 
a  state  lays  a  tax  on  imports  or  exports,  then  two  other  conditions  are 
imposed,  the  produce  goes  to  the  United  States,  and  congress  may  revise 
and  control  the  state  law  ;  congress  can,  however,  do  no  more  than  consent 
or  dissent,  or  revise  or  control  the  law  of  the  state,  they  have  no  power  to 
pass  a  distinct  law,  embracing  the  same  subject  in  detail.  The  original 
primary  power  is  in  the  state,  and,  subject  to  the  consent  and  supervision  of 
congress,  it  admits  of  no  other  restriction. 

Now,  when  a  law  which  imposes  no  tax  on  imports,  exports  or  tonnage, 
is  brought  within  a  prohibition,  by  construction,  it  cannot  be  validated  by 
the  consent  of  congress  ;  and  if  they  can  take  jurisdiction  of  the  subject, 
they  cannot  be  confined  to  mere  revision  or  control,  the  power  must  be  co- 
extensive with  their  opinion  of  the  necessity  of  using  it,  as  the  means  of 
effecting  the  object.  This  seems  to  me  utterly  inconsistent  with  the  con- 
stitution, which  has  imposed  only  a  qualified  prohibition  on  the  power  of 
states  to  tax  the  direct  subjects  of  foreign  commerce,  imports  and  exports. 
I  cannot  think,  that  it  intended,  or  can  be  construed,  to  impose  an  unquali- 
fied prohibition  on  a  state,  to  prevent  the  introduction  of  convicts  or  paupers, 
who  are  entitled  to  no  higher  protection  than  the  vessel  or  goods  on  board; 
which  are  subject  to  state  taxation  with  the  assent  of  congress ;  and  to 
health,  inspection  and  quarantine  laws,  without  their  consent.  I  can  dis- 
criminate no  line  of  power  between  the  different  subjects  of  internal  police, 
nor  find  any  principle  in  the  constitution,  or  rule  of  construing  it  by  this 
court,  that  places  any  part  of  a  police  system  within  any  jurisdiction  except 
that  of  a  state,  or  which  can  revise  or  in  any  way  control  its  exercise, 
except  as  specified.  Police  regulations  are  not  within  any  grant  of  powers 
to  the  federal  government  for  federal  purposes  ;  congress  may  make  them 
in  the  territories,  this  district,  and  other  places  where  they  have  exclusive 
powers  of  legislation,  but  cannot  interfere  with  the  police  of  any  part  of  a 
stat-e.  As  a  power  excepted  and  reserved  by  the  states,  it  remains  in  them 
in  full  and  unimpaired  sovereignty,  as  absolutely  as  their  soil,  which  has  not 
been  granted  to  individuals  or  ceded  to  the  United  States ;  as  a  right  of 
jurisdiction  over  the  land  and  waters  of  a  state,  it  adheres  to  both,  so  as  to 
be  incapable  of  exercise  by  any  other  power,  without  cession  or  usurpation. 
Congress  had  the  same  power  of  exclusive  legislation  in  this  district,  without 
a  cession  from  Maryland  and  Virginia  ;  they  have  the  same  power  over  the 
sites  of  forts,  arsenals  and  navy  yards,  without  a  cession  from  a  state,  or 
purchase  with  its  consent,  as  they  have  to  interfere  with  its  internal  police 

It  is  the  highest  and  most  sovereign  jurisdiction,  indispensable  to  the 
separate  existence  of  a  state  ;  it  is  a  power  vested  by  original  inherent 
right,  existing  before  the  constitution,  remaining  in  its  plenitude,  incapable 
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of  any  abridgment  by  any  of  its  provisions.  The  law  in  question  is  confined 
to  matters  of  police,  it  affects  no  regulations  of  commerce,  it  impairs  no 
rights  of  any  persons  engaged  in  its  pursuits  ;  and  while  such  laws  are  not 
extended  beyond  the  legitimate  objects  of  police,  there  is,  in  my  opinion,  no 
power,  under  the  constitution,  which  can  impair  its  force,  or  by  which  con- 
gress can  assume  any  portion  or  part  of  this  power,  under  any  pretext 
whatever.  By  every  sound  rule  of  constitutional  and  common  law,  a  power 
excepted  or  reserved  by  a  grantor,  "always  is  with  him  and  always  was," 
and  whatever  is  a  part  of  it,  is  the  thing  reserved,  which  must  remain  with 
the  grantor. 

If  it  be  doubtful  whether  the  power  is  granted,  prohibited  or  reserved, 
then,  by  the  settled  rules  and  course  of  this  court,  its  decision  must  be  in 
favor  of  the  validity  of  the  state  law.  6  Cranch  128  ;  4  Pet.  625  ;  12 
Wheat.  436.  That  such  a  course  of  decision  is  called  for  by  the  highest 
considerations,  no  one  can  doubt ;  in  a  complicated  system  of  government 
like  ours,  in  which  the  powers  of  legislation  by  state  and  federal  govern- 
ment are  defined  by  written  constitutions,  ordained  by  the  same  people,  the 
great  object  to  be  effected  in  their  exposition,  is  harmony  in  their  move- 
ments. If  a  plain  collision  arises,  the  subordinate  law  must  yield  to  that 
which  is  paramount ;  but  this  collision  must  not  be  sought  by  the  exercise 
of  ingenuity  or  refinement  of  reasoning  ;  it  ought  to  be  avoided,  whenever 
reason  or  authority  will  authorize  such  a  construction  of  a  law,  "  ut  magis 
valeat  quampereat"  While  this  remains,  as  it  has  been  the  governing  rule 
of  this  court,  its  opinions  will  be  respected,  its  judgments  will  control  public 
opinion,  and  tend  to  give  perpetuity  to  the  institutions  of  the  country.  But 
if  state  laws  are  adjudged  void,  on  slight  or  doubtful  grounds,  when  they 
are  not  manifestly  repugnant  to  the  constitution,  there  is  great  reason  to 
fear,  that  the  people,  or  the  legislatures  of  the  states,  may  feel  it  necessary 
to  provide  some  additional  protection  to  their  reserved  powers,  remove 
some  of  the  restrictions  on  their  exercise,  and  abridge  those  delegated  to 
congress. 

Story,  Justice.  {Dissentijig.) — The  present  cawe  comes  before  the  court 
upon  a  certificate  of  division  of  opinion  of  the  judges  of  the  circuit  court  of 
the  southern  district  of  New  York.  Of  course,  according  to  the  well-known 
practice  of  this  court,  and  the  mandates  of  the  law,  we  can  look  only  to  the 
question  certified  to  us,  and  to  it,  in  the  very  form  in  which  it  is  certified. 
In  the  circuit  court,  the  following  point  was  presented  on  the  part  of  the 
defendant,  viz  :  that  the  act  of  the  legislature  of  the  state  of  New  York, 
mentioned  in  the  plaintiff's  declaration,  assumes  to  regulate  trade  and  com- 
merce between  the  port  of  New  York  and  foreign  ports,  and  is  unconstitu- 
tional and  void.  And  this  point  constitutes  the  matter  of  division  in  the 
circuit  court ;  and  that  upon  which  our  opinion  is  now  required. 

The  act  of  New  York,  here  referred  to,  was  passed  on  the  11th  of  Febru- 
ary 1824,  and  is  entitled  "an  act  concerning  passengers  in  vessels  coming 
to  the  port  of  New  York."  By  the  first  section,  it  requires  the  master  of 
any  ship  arriving  at  the  port  of  New  York,  from  any  country  out  of  the 
United  States,  or  from  any  other  of  the  United  States  than  New  York, 
within  twenty-four  hours  after  the  arrival,  to  make  a  report  in  writing,  on 
oath  or  affirmation,  to  the  mayor  of  the  city,  <fec.,  of  the  name,  place  of  birth, 
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and  last  legal  settlement,  age  and  occupation  of  every  passenger  brought  in 
the  ship,  on  her  last  voyage,  from  any  foreign  country,  or  from  any  other 
of  the  United  States,  to  the  city  of  New  York,  and  of  all  passengers  landed, 
or  suffered  or  permitted  to  land,  at  any  place,  during  her  last  voyage,  or  put 
on  board,  or  suffered  or  permitted  to  go  on  board,  of  any  other  ship,  with  an 
intention  of  proceeding  to  the  said  city,  under  the  penalty  of  $76  for  every 
passenger  not  so  reported,  to  be  paid  by  the  master,  owner  or  consignee. 
The  second  section  makes  it  lawful  for  the  mayor,  &c.,  to  require  every 
such  master  to  give  bond,  with  two  sufficient  sureties,  in  a  sum  not  exceed- 
ing tSOO  for  each  passenger,  not  being  a  citizen  of  the  United  States, 
to  indemnify  and  save  harmless  the  mayor,  <fec.,  and  overseers  of  the  poor, 
from  all  expense  and  charge  *which  may  be  incurred  for  the  main-  ^^  ^ 
tenance  and  support  of  every  such  passenger,  &c.,  under  a  penalty  of  ^  ^ 
t500.  The  third  section  provides,  that  whenever  any  person  brought  in  such 
ship,  and  being  a  citizen  of  the  United  States,  shall  be,  by  the  mayor,  <fcc., 
deemed  likely  to  become  chargeable  to  the  city,  the  master  or  owner  shall, 
upon  an  order  for  this  purpose,  remove  every  such  person,  without  delay,  to 
the  place  of  his  last  settlement,  and  in  default,  shall  be  chargeable  with  the 
expenses  of  the  maintenance  and  removal  of  such  person.  The  fourth  sec- 
tion requires  persons,  not  citizens,  entering  into  the  city,  with  the  intention 
of  residing  there,  to  make  a  report  prescribed  by  the  act,  under  the  penalty 
of  $100.  The  fifth  section  provides  for  the  manner  of  recovering  the  pen- 
alties ;  the  sixth  section  makes  the  ship  liable  to  attachment  and  seizure  for 
the  penalties.  The  seventh  section  repeals  former  acts  ;  and  the  eighth  and 
last  section  declares  persons  swearing  or  affirming  falsely  in  the  premises 
guilty  of  perjury,  and  punishable  accordingly. 

Such  is  the  substance  of  the  act.  It  is  apparent,  that  it  applies  to  all 
vessels  coming  from  foreign  ports,  and  to  all  coasting  vessels  and  steam 
boats  from  other  states,  and  to  all  foreigners,  and  to  all  citizens,  who  are 
[>as8engers,  whether  they  come  from  foreign  ports  or  from  other  states.  It 
applies  also,  not  only  to  passengers  who  arrive  at  New  York,  but  to  all 
passengers  landed  in  other  states,  or  put  on  board  of  other  vessels,  although 
not  within  the  territorial  jurisdiction  or  limits  of  New  York. 

The  questions  then  presented  for  our  consideration  under  these  circum- 
stances are  :  1st.  Whether  this  act  assumes  to  regulate  trade  and  commerce 
between  the  port  of  New  York  and  foreign  ports  ?  2d.  If  it  does,  whether 
it  is  unconstitutional  and  void?  The  counsel  for  the  plaintiff  assert  the 
negative  ;  the  counsel  for  the  defendant  maintain  the  affirmative,  on  both 
points. 

In  considering  the  first  point,  we  are  spared  even  the  necessity  of  any 
definition  or  interpretation  of  the  words  of  the  constitution,  by  which  power 
is  given  to  congress  "  to  regulate  commerce  with  foreign  nations,  and 
among  the  several  states  ;"  for  the  subject  was  most  elaborately  considered 
in  Gibbons  v.  Offden,  9  Wheat.  1.  On  that  occasion,  Mr.  Chief  Justice 
Marshall,  in  delivering  the  opinion  of  the  court,  said,  "  commerce  undoubt- 
edly is  traffic  ;  but  it  is  something  more  ;  it  is  intercourse  ;  it  describes 
the  commercial  intercourse  between  nations,  and  parts  of  nations,  in  all  its 
branches  ;  *and  is  regulated  by  proscribing  rules  for  carrying  on  that  ri|c,.- 
intercourse."  9  Wheat.  189.  And  again,  ''these  words  comprehend  ^ 
every  species  of  commercial  intercourse  between  the  United  States  and 

123 


166  SUPREME  COURT  [Jau'y 

New  York  ▼.  MOn. 

foreign  nations  ;  no  sort  of  trade  can  be  carried  on  between  this  country 
and  any  other,  to  which  this  power  does  not  extend."  0  Wheat.  193-4. 
"  In  regulating  commerce  with  foreign  nations,  the  power  of  congress  does 
not  stop  at  the  jurisdictional  lines  of  the  several  states ;  it  would  be  a  very 
useless  power,  if  it  could  not  pass  those  lines."  ^'  If  congress  has  the  power 
to  regulate  it,  that  power  must  be  exercised,  wherever  the  subject  exists  ; 
if  it  exists  within  the  states,  if  a  foreign  voyage  may  commerce  or  terminate 
at  a  port  within  a  state,  then  the  power  of  congress  maybe  exercised  within 
a  state."  9  Wheat.  195.  "The  power  of  congress  then  comprehends  naviga- 
tion within  the  limits  of  every  state  in  the  Union,  so  far  as  that  navigation 
may  be  connected  with  commerce,  with  foreign  nations,  or  among  the 
several  states."  9  Wheat.  197.  And  again,  "it  is  the  power  to  regulate, 
that  is,  to  prescribe  the  rule,  by  which  commerce  is  governed."  9  Wheat. 
196.  But  what  is  most  important  to  the  point  now  under  consideration,  it 
was  expressly  decided  in  that  case,  that  vessels  engaged  in  carrying  pas- 
sengers were  as  much  within  the  constitutional  power  of  congress  to 
regulate  commerce,  as  vessels  engaged  in  the  transportation  of  goods. 
"Vessels  (said  the  chief  justice)  have  always  been  employed,  to  a  greater 
or  less  extent,  in  the  transportation  of  passengers,  and  have  never  been  sup- 
posed to  be,  on  that  account,  withdrawn  from  the  control  or  protection  of 
congress.  Packets  which  ply  along  the  coast,  as  well  as  those  which  make 
voyages  between  Europe  and  America,  consider  the  transportation  of  pas- 
sengers as  an  important  part  of  their  business  ;  yet  it  has  never  been 
suspected,  that  the  general  laws  of  navigation  did  not  apply  to  them."  And 
again,  "a  coasting  vessel  employed  in  the  transportation  of  passengers  is  as 
much  a  portion  of  the  American  marine,  as  one  employed  in  the  transporta- 
tion of  a  cargo."  9  Wheat.  215-16.  And  this  language  is  the  more  impres- 
sive, because  the  case  then  before  the  court,  was  that  of  a  steamboat,  whose 
principal  business  was  the  transportation  of  passengers.  If,  then,  the  regu- 
lation of  passenger  ships  be  in  truth  a  regulation  of  trade  and  commerce,  it 
seems  very  difficult  to  escape  from  the  conclusion,  that  the  act  in  contro- 
versy is,  in  the  sense  of  the  objection,  an  act  which  assumes  to  regulate 
trade  and  commerce  between  the  port  of  New  York  and  foreign  ports.  It 
*  Ai  ^*^^^^''^®  *  *report,  not  only  of  passengers  who  arrive  at  New  York, 
-I  but  of  all  who  have  been  landed  at  any  places  out  of  the  territorial 
limits  of  New  York,  whether  in  foreign  ports  or  in  the  ports  of  other  states. 
It  requires  bonds  to  be  given  by  the  master  or  owner  for  all  passengers,  not 
citizens ;  and  it  compels  them  to  remove,  or  pay  the  expenses  of  removal 
of,  all  passengers,  who  are  citizens,  and  are  deemed  likely  to  become  charge- 
able to  the  city,  under  severe  penalties.  If  these  enactments  had  been 
contained  in  any  act  passed  by  congress,  it  would  not  have  been  doubted, 
that  they  were  regulations  of  passenger  ships  engaged  in  foreign  com- 
merce? Is  their  character  changed,  by  their  being  found  in  the  laws  of  a 
state  ? 

I  admit,  in  the  most  unhesitating  manner,  that  the  states  have  a  right  to 
pass  health  laws  and  quarantine  laws,  and  other  police  laws,  not  contraven- 
ing the  laws  of  congress  rightfully  passed  under  their  constitutional  author- 
ity. I  admit,  that  they  have  a  right  to  pass  poor-laws,  and  laws  to  prevent 
the  introduction  of  paupers  into  the  state,  under  the  like  qualifications. 
I  go  further,  and  admit,  that  in  the  exercise  of  their  legitimate  authority  over 
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any  particular  sabject,  the  states  may  generally  use  the  same  means  which 
are  used  by  congress,  if  these  means  are  suitable  to  the  end.  But  I  cannot 
admit,  that  the  states  have  authority  to  enact  laws,  which  act  upon  subjects 
beyond  their  territorial  limits,  or  within  those  limits  and  which  trench  upon 
the  authority  of  congress  in  its  power  to  regulate  commerce.  It  was  said 
by  this  court,  in  the  case  of  Brovm  v.  StcUe  of  Marylandy  12  Wheat.  419, 
that  even  the  acknowledged  power  of  taxation  by  a  state  cannot  be  so  exer- 
cised as  to  interfere  with  any  regulation  of  commerce  by  congress. 

It  has  been  argued,  that  the  act  of  New  York  is  not  a  regulation  of  com- 
merce, but  is  a  mere  police  law  upon  the  subject  of  paupers  ;  and  it  has  been 
likened  to  the  cases  of  health  laws,  quarantine  laws,  ballast  laws,  gunpowder 
laws,  and  others  of  a  similar  nature.  The  nature  and  character  of  these  laws 
were  fully  considered,  and  the  true  answer  given  to  them,  in  the  case  of 
Oihbona  v.  Ogdefi,  9  Wheat.  1 ;  and  though  the  reasoning  there  given 
might  be  expanded,  it  cannot,  in  its  grounds  and  distinctions,  be  more  point- 
edly illustrated,  or  better  expounded.  I  have  already  said,  that  I  admit  the 
power  of  the  states  to  pass  such  laws,  and  to  use  the  proper  means  to  effectu- 
ate the  objects  of  them ;  but  it  is  with  this  reserve,  that  these  means  arc 
not  exclusively  vested  in  congress.  A  state  cannot  make  a  regulation  of 
commerce,  to  enforce  its  health  laws,  because  it  is  a  *means  withdrawn  r,^-  ^^ 
from  its  authority.  It  may  be  admitted,  that  it  is  a  means  adapted  to  ^ 
the  end  ;  but  it  is  quite  a  different  question,  whether  it  be  a  means  within 
the  competency  of  the  state  jurisdiction.  The  states  have  a  right  to  borrow 
money  ;  and  borrowing  by  the  issue  of  bills  of  credit,  would  certainly  be  an 
appropriate  means ;  but  we  all  know,  that  the  emission  of  bills  of  credit  by 
a  state  is  expressly  prohibited  by  the  constitution.  If  the  power  to  regulate 
commerce  be  exclusive  in  congress,  then  there  is  no  difference  between  an 
express  and  an  implied  prohibition  upon  the  states. 

But  how  can  it  be  truly  said,  that  the  act  of  New  York  is  not  a  regula- 
tion of  commerce  ?  No  one  can  well  doubt,  that  if  the  same  act  had  been 
passed  by  congress,  it  would  have  been  a  regulation  of  commerce  ;  and  in 
that  way,  and  in  that  only,  would  it  be  a  constitutional  act  of  congress.  The 
right  of  congress  to  pass  such  an  act  has  been  expressly  conceded  at  the 
argument.  The  act  of  New  York  purports,  on  its  very  face,  to  regulate 
the  conduct  of  masters,  and  owners  and  passengers,  in  foreign  trade  ;  and  in 
foreign  ports  and  places.  Suppose,  the  act  had  required,  that  the  master 
and  owner  of  ships  should  make  report  of  all  goods  taken  on  board  or  landed 
in  foreign  ports,  and  of  the  nature,  qualities  and  value  of  such  goods  ;  could 
there  be  a  doubt,  that  it  would  have  been  a  regulation  of  commerce  ?  If  not, 
in  what  essential  respect  does  the  requirement  of  a  report  of  the  passengers 
taken  or  landed  in  a  foreign  port  or  place,  differ  from  the  case  put  ?  I  pro- 
fess not  to  be  able  to  see  any.  I  listened  with  great  attention  to  the  argu- 
ment, to  ascertain  upon  what  ground  the  act  of  New  York  was  to  be  main- 
tained not  to  be  a  regulation  of  commerce.  I  confess,  that  I  was  unable 
to  ascertain  any,  from  the  reasoning  of  either  of  the  learned  counsel,  who 
spoke  for  the  plaintiff.  Their  whole  argument  on  this  point  seemed  to  me 
to  amount  to  this  :  that  if  it  were  a  regulation  of  commerce,  still  it  might 
also  be  deemed  a  regulation  of  police,  and  a  part  of  the  system  of  poor-laws ; 
and  therefore,  justifiable  as  a  means  to  attain  the  end.  In  my  judgment, 
for  the  reasons  already  suggested,  that  is  not  a  just  consequence,  or  a  legiti- 
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mate  deduction.  If  the  act  is  a  regulation  of  commerce,  and  that  subject 
belongs  exclusively  to  congress,  it  is  a  means  cut  off  from  the  range  of  state 
sovereignty  and  state  legislation. 

And  this  leads  me  more  distinctly  to  the  consideration  of  the  other 
point  in  question  ;  and  that  is,  whether,  if  the  act  of  New  York  be  a  regu- 
lation of  commerce,  it  is  void  and  unconstitutional  ?  If  the  power  of  con- 
^  ,  gress  to  regulate  commerce  be  an  exclusive  power;  or  *if  the  sub- 
-'  ject-matter  has  been  constitutionally  regulated  by  congress,  so  as  to 
exclude  all  additional  or  conflicting  legislation  by  the  states,  then,  and  in 
either  case,  it  is  clear,  that  the  act  of  New  York  is  void  and  unconstitu- 
tional.    Let  us  consider  the  question  under  these  aspects. 

It  has  been  argued,  that  the  power  of  congress  to  regulate  commerce  is 
not  exclusive,  but  concurrent  with  that  of  the  states.  If  this  were  a  new 
question  in  this  court,  wholly  untouched  by  doctrine  or  decision,  I  should 
not  hesitate  to  go  into  a  full  examination  of  all  the  grounds  upon  which 
concurrent  authority  is  attempted  to  be  maintained.  But  in  point  of  fact, 
the  whole  argument  on  this  very  question,  as  presented  by  the  learned 
counsel  on  the  present  occasion,  was  presented  by  the  learned  counsel  who 
argued  the  case  of  Gibbons  v.  Ogderiy  9  Wheat.  1  ;  and  it  was  then  delib- 
erately examined,  and  deemed  inadmissible  by  the  court.  Mr.  Chief  Jus- 
tice Marshall,  with  his  accustomed  accuracy  and  fulness  of  illustration, 
reviewed  at  that  time  the  whole  grounds  of  the  controversy  ;  and  from  that 
time  to  the  present,  the  question  has  been  considered  (so  far  as  I  know) 
to  be  at  rest.  The  power  given  to  congress  to  regulate  commerce  with 
foreign  nations,  and  among  the  states,  has  been  deemed  exclusive,  from  the 
nature  and  objects  of  the  power,  and  the  necessary  implications  growing 
out  of  its  exercise.  Full  power  to  regulate  a  particular  subject,  implies  the 
whole  power,  and  leaves  no  residuum  ;  and  a  grant  of  the  whole  to  one,  is 
incompatible  with  a  grant  to  another  of  a  part.  When  a  state  proceeds  to 
regulate  commerce  with  foreign  nations,  or  among  the  states,  it  is  doing 
the  very  thing  which  congress  is  authorized  to  do.  GibboJis  v.  Ogdeti^  9 
Wheat.  198-9.  And  it  has  been  remarked,  with  great  cogency  and  accuracy, 
that  the  regulation  of  a  subject  indicates  and  designates  the  entire  result; 
applying  to  those  parts  which  remain  as  they  were,  as  well  as  to  those 
parts  which  are  altered.  It  produces  a  uniform  whole,  which  is  as  much 
disturbed  and  deranged  by  changing  what  the  regulating  power  designs  to 
leave  untouched,  as  that  upon  which  it  has  operated.  Gibbofis  v.  Ogdai, 
9  Wheal.  209. 

This  last  suggestion  is  peculiarly  important  in  the  present  case ;  for  con- 
gress has,  by  the  act  of  the  2d  of  March  1819,  ch.  170,  regulated  passenger 
ships  and  vessels.  Subject  to  the  regulations  therein  provided,  passengers 
may  be  brought  into  the  United  States  from  foreign  ports.  These  regula- 
tions, being  all  which  congress  have  chosen  to  enact,  amount,  upon  the 
^       -   reasoning  already  stated,  to  a  *complete  exercise  of  its  power  over 

-I  the  whole  subject,  as  w^ell  in  what  is  omitted  as  what  is  provided  for. 
Unless,  then,  we  are  prepared  to  say,  that  wherever  congress  has  legislated 
upon  this  subject,  clearly  within  its  constitutional  authority,  and  made  all 
such  regulations,  as,  in  its  own  judgment  and  discretion,  were  deemed  expe* 
dient  ;  the  states  may  step  in  and  supply  all  other  regulations,  which  they 
may  deem  expedient,  as  complementary  to  those  of  congress,  thus  subject- 
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ing  all  oar  trade,  commerce  aod  navigation,  and  intercourse  with  foreign 
nations,  to  the  doable  operations  of  distinct  and  independent  sovereignties, 
it  seems  to  me,  impossible  to  maintain  the  doctrine,  that  the  states  have  a 
conoarrent  jurisdiction  with  congress  on  the  regulation  of  commerce, 
whether  congress  has  or  has  not  legislated  upon  the  subject ;  d  fortiori^ 
when  it  has  legislated. 

There  is  another  consideration,  which  ought  not  to  be  overlooked  in  dis- 
cussing this  subject.  It  is,  that  congress,  by  its  legislation,  has,  in  fact, 
authorized  not  only  the  transportation  but  the  introduction  of  passengers 
into  the  country.  The  act  of  New  York  imposes  restraints  and  burdens 
upon  this  right  of  transportation  and  introduction.  It  goes  even  further, 
and  authorizes  the  removal  of  passengers,  under  certain  circumstances,  out 
of  the  state,  and  at  the  expense  of  the  master  and  owner  in  whose  ship  they 
have  been  introduced ;  and  this,  though  they  are  citizens  of  the  United 
States,  and  were  brought  from  other  states.  Now,  if  this  act  be  constitu- 
tional to  this  extent,  it  will  justify  the  states  in  regulating,  controlling,  and, 
in  effect,  interdicting  the  transportation  of  passengers  from  one  state  to 
another,  in  steamboats  and  packets.  They  may  levy  a  tax  upon  all  such 
passengers  ;  they  may  require  bonds  from  the  master,  that  no  such  passen- 
gers shall  become  chargeable  to  the  state  ;  they  may  require  such  passen- 
gers to  give  bonds,  that  they  shall  not  become  so  chargeable  ;  they  may 
authorize  the  immediate  removal  of  such  passengers  back  to  the  place  from 
which  they  came.  These  would  be  most  burdensome  and  inconvenient 
regulations  respecting  passengers,  and  would  entirely  defeat  the  object  of 
congress  in  licensing  the  trade  or  business.  And  yet,  if  the  argument  which 
we  have  heard  be  well  founded,  it  is  a  power  strictly  within  the  authority 
of  the  states,  and  may  be  exerted,  at  the  pleasure  of  all  or  any  of  them,  to 
the  ruin  and,  perhaps,  annihilation  of  our  passenger  navigation.  It  is  no 
answer  to  the  objection,  to  say,  that  the  states  will  have  too  much  wisdom 
and  prudence  to  exercise  the  authority  to  so  great  an  extent.  Laws  were 
actually  passed,  of  a  retaliatory  nature,  by  the  states  of  New  York,  New 
Jersey  and  ♦Connecticut,  during  the  steamboat  controversy,  which  r^,^^ 
threatened  the  safety  and  security  of  the  Union  ;  and  demonstrated  ^ 
the  necessity,  that  the  power  to  regulate  commerce  among  the  states  should 
be  exclusive  in  the  Union,  in  order  to  prevent  the  most  injurious  restraints 
upon  it. 

In  the  case  of  Brown  v.  State  of  Maryland^  12  Wheat.  419,  the  state 
had,  by  an  act,  required,  that  every  importer  of  foreign  goods,  selling  the 
same  by  wholesale,  should,  before  he  was  authorized  to  sell  the  same,  take 
out  a  license  for  which  he  should  pay  fifty  dollars ;  and  in  default,  the 
importer  was  subjected  to  a  penalty.  The  question  was,  whether  the  state 
legislature  could  constitutionally  require  the  importer  of  foreign  goods  to 
take  out  such  a  license,  before  he  should  be  permitted  to  sell  the  same  in 
the  imported  package  ?  The  court  held,  that  the  act  was  unconstitutional 
and  void,  as  laying  a  duty  on  imports,  and  also  as  interfering  with  the 
power  of  congress  to  regulate  commerce.  On  that  occasion,  arguments 
were  addressed  to  the  court  on  behalf  of  the  state  of  Maryland,  by  their 
learned  counsel,  similar  to  those  which  have  been  addressed  to  us  on  the 
present  occasion  ;  and  in  a  particular  manner,  the  arguments,  that  the  act 
did  not  reach  the  property,  until  after  its  arrival  within  the  territorial  limitu 
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of  the  state  ;  that  it  did  not  obstruct  the  importation,  but  only  the  sale  of 
goods,  after  the  importation.  The  court  said,  "  there  is  no  difference,  in 
effect,  between  the  power  to  prohibit  the  sale  of  an  article,  and  the  power 
to  prohibit  its  introduction  into  the  country  ;  the  one  would  be  a  necessary 
consequence  of  the  other  ;  none  would  be  imported,  if  none  could  be  sold." 
"  It  is  obvious,  that  the  same  power  which  imposes  a  light  duty,  can  impose 
a  heavy  one,  which  amounts  to  a  prohibition.  Questions  of  power  do  not 
depend  on  the  degree  to  which  it  may  be  exercised  ;  if  it  may  be  exercised 
at  all,  it  must  be  exercised  at  the  will  of  those  in  whose  hands  it  is  placed." 
"  The  power  claimed  by  the  state  is,  in  its  nature,  in  conflict  with  that  given 
to  congress  (to  regulate  commerce) ;  and  the  greater  or  less  extent  to  which 
it  may  be  exercised,  does  not  enter  into  the  inquiry  concerning  its  existence." 
'^  Any  charge  on  the  introduction  and  incorporation  of  the  articles  into  and 
with  the  mass  of  property  in  the  country,  must  be  hostile  to  the  power  given 
to  congress  to  regulate  commerce  ;  since  an  essential  part  of  that  regulation, 
and  principal  object  of  it,  is  to  prescribe  the  regular  means  of  accomplishing 
that  introduction  and  incorporation." 

This  whole  reasoning  is  directly  applicable  to  the  present  case ;  if, 
*  ^1 1  *^^s^®*^  ^^  ^^^  language  respecting  the  introduction  and  importation 
■I  of  goods,  we  merely  substitute  the  words,  respecting  the  introduc- 
tion and  importation  of  passengers,  we  shall  instantly  perceive  its  full  pur- 
pose and  effect.  The  result  of  the  whole  reasoning  is,  that  whatever 
restrains  or  prevents  the  introduction  or  importation  of  passengers  or  goods 
into  the  country,  authorized  and  allowed  by  congress,  whether  in  the  shape 
of  a  tax  or  other  charge,  or  whether  before  or  after  their  arrival  in  port, 
interferes  with  the  exclusive  right  of  congress  to  regulate  commerce. 

Such  is  a  brief  view  of  the  grounds  upon  which  my  judgment  is,  that 
the  act  of  New  York  is  unconstitutional  and  void.  In  this  opinion,  I  have 
the  consolation  to  know,  that  I  had  the  entire  concurrence,  upon  the  same 
grounds,  of  that  great  constitutional  jurist,  the  late  Mr.  Chief  Justice  Mar- 
shall. Having  heard  the  former  arguments,  his  deliberate  opinion  was, 
that  the  act  of  New  York  was  unconstitutional ;  and  that  the  present  case 
fell  directly  within  the  principles  established  in  the  case  of  Gibbons  v. 
Ogdmy  9  Wheat.  1,  and  Brown  v.  State  of  Maryland^  12  Ibid.  419. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from 
the  circuit  court  of  the  United  States  for  the  southern  district  of  New  York, 
and  on  the  question  and  point  on  which  the  judges  of  the  said  circuit  court 
were  opposed  in  opinion,  and  which  was  certified  to  this  court  for  its  opin- 
ion, agreeable  to  the  act  of  congress  in  such  case  made  and  provided,  and 
was  argued  by  counsel ;  On  consideration  whereof,  it  is  the  opinion  of  this 
court,  that  so  much  of  the  section  of  the  act  of  the  legislature  of  New  York 
as  applies  to  the  breaches  assigned  in  the  declaration,  does  not  assume  to 
regulate  commerce  between  the  port  of  New  York  and  foreign  ports  ;  and 
that  so  much  of  said  section  is  constitutional.  Whereupon,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  it  be  so  certified  to  the  said  circuit 
court. 
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Special  jurisdiction. 

No  appeal  lies  from  the  decree  of  a  district  judge  of  the  United  States,  on  a  petition  presented 
bjr  the  defendant,  under  the  second  section  of  the  *'  act  providing  for  the  better  organization  of 
the  treasury  department,*'  where  an  order  had  issued  bj  the  solicitor  of  the  treasury  to  the 
marshal  of  the  United  States,  and  the  property  of  an  alleged  debtor,  the  petitioner,  had  been 
seized,  and  was  about  to  be  sold,  to  satisfy  the  alleged  debt ;  no  appeal  by  the  government  is 
authorized  by  the  act,  and  tlie  general  law  giving  appeals  does  not  embrace  the  case. 

The  law  is  the  same,  where  an  appeal  was  taken  from  the  district  judge  to  the  circuit  court,  and 
an  appeal  talcen  thence  to  the  supreme  court ;  and  where  an  appeal  was  taken  to  the  supreme 
court,  from  the  district  judge  of  Louisiana,  having  the  powers  of  a  circuit  court.  United  States 
V.  Nourse,  cited  and  confirmed. 

The  act  of  congress  gives  to  the  district  judge  a  special  jurisdiction,  which  he  may  exercise  at 
his  discretion,  while  holding  the  distrct  court,  or  at  any  other  time  ;  ordinarily,  as  district 
judge,  he  has  no  chancery  powers ;  but  in  proceeding  under  this  statute,  he  is  governed  by 
the  rules  of  chancery,  which  apply  to  injunctions,  except  as  to  the  answer  of  the  govern- 
ment. 

Appeal  from  the  District  Coart  for  the  Eastern  District  of  Louisiana. 
On  the  18th  of  September  1833,  Cox,  the  defendant  in  error,  applied,  by 
petition,  to  the  judge  of  the  district  court  of  the  United  States  for  the 
eastern  district  of  Louisiana,  for  an  injunction,  to  forbid  all  further  proceed- 
ings on  a  warrant,  then  in  the  hands  of  the  marshal,  issued  by  the  solicitor 
of  the  treasury,  under  the  act  of  the  loth  of  May  1830,  and  by  which  the 
marHhal  was  directed  to  levy  and  collect  the  sum  of  $4163.50,  then  appear- 
ing to  be  due  from  said  Cox,  as  a  receiver  of  public  moneys  at  New  Orleans, 
to  the  United  States.  The  petitioner  alleged,  that  he  was  not  indebted  to 
the  United  States,  but  that  they  were  indebted  to  him,  in  certain  amounts 
which  should  be  8et  off,  or  compensated,  against  the  balance  claimed  under 
the  warrant ;  and  which,  being  allowed,  would  leave  a  balance  due  him 
from  the  United  States  of  $4510.37.  He,  therefore,  prayed,  that  an  injunc- 
tion might  be  granted  ;  that  the  amount  claimed  by  the  warrant  be  declared 
satisfied  and  compensated  ;  that  the  cause  be  tried  by  a  jury  ;  and  that  he 
have  all  other  and  further  relief  to  which  he  might  be  entitled. 

•Security  being  given,  the  injunction  was  issued  as  prayed  for;  r^,^^ 
a  citation  was  issued  to  the  marshal,  and  on  affidavit  of  Cox,  the  ■- 
cause  was  continued  until  the  6th  of  March  1835  ;  when  the  court  ordered 
the  district-attorney  to  show  cause,  on  the  first  day  of  the  next  term,  why  the 
facts  arising  in  the  case  should  not  be  tried  by  a  jury.  This  rule  hay- 
ing been  argued,  was  subsequently  made  absolute  by  the  court ;  and  it  was 
referred  to  a  jury  to  settle  whether  Nathaniel  Cox  was  entitled  to  the  credits 
claimed  in  his  petition  pr  any  of  them.  On  the  9th  of  January  1836, 
the  cause  was  tried  by  a  jury,  who  found  that  Cox  was  not  indebted  to  the 
United  States ;  but  that  on  the  contrary,  the  United  States  were  indebted 
to  him  in  the  sum  of  $1559.64.  The  court  thereupon  made  the  injunction 
perpetual,  and  certified  that  the  United  States  are  indebted  to  the  said 
Nathaniel  Cox  in  the  sum  of  1659.64.  The  United  States,  on  the  trial,  took 
three  several  exceptions : 

1.  Before  the  jury  were  all  sworn,  the  district-attorney  objected  to  the 
swearing  of  the  jury  at  all ;  that  the  case  was  one  of  chancery  jurisdiction  ; 
that  no  issue  had  been  directed  by  the  court  to  ascertain  any  particular 
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faot ;  and  that  if  the  cause  were  submitted  to  the  jury,  under  the  rule  of 
the  6th  of  March  1835,  the  entire  cause  should  be  submitted,  as  one  of 
common  law  jurisdiction.  The  objections  were  overruled,  and  the  jury 
sworn  as  usual  in  common-law  cases. 

2.  The  defendant  claimed  to  be  credited  with  the  amount  of  certain 
orders,  bills  and  checks,  issued  by  one  Wilkinson,  a  purser  in  the  navy, 
held  by  the  defendant.  Cox,  and  specified  in  the  document  exhibited  and 
stated  in  the  record  ;  to  which  the  district-attorney  objected,  and  prayed 
the  court  to  instruct  the  jury,  that  the  defendant,  as  navy  agent,  was  not 
authorized  by  law  to  pay  the  sums  specified  in  the  several  vouchers,  nor  to 
buy  such  vouchers,  and  present  the  same  against  any  sum  due  from  him 
to  the  United  States.  The  court  refused  this  instruction,  but  charged  the 
jury,  that  in  point  the  strict  law,  the  vouchers  relied  on,  could  not  be 
received ;  but  if  they  should  be  of  opinion,  that  they  presented  equitable 
set-offs,  they  might  allow  them. 

3.  The  defendant  offered  in  evidence  a  certain  schedule,  and  certain 
vouchers,  in  order  to  establish  a  set-off  of  $1433. 1 2  and  to  show  that  the  vouch- 
ers had  been  disallowed  at  the  treasury,  before  the  commencement  of 
the  suit,  introduced  certain  depositions,  to  the  introduction  of  which  the 
district-attorney  objected,  on  the  ground,  that  said  depositions  were  not 
*i  AAl  ^^S^^  ^^  suflScient  proof  of  the  *presentation  to,  or  disallowing  of  said 

J  documents  by,  the  proper  accounting  officer  of  the  treasury.  The 
court  overruled  the  objection,  and  the  documents  were  permitted  to  go  to 
the  jury,  who  allowed  them  to  the  defendant. 

The  case  was  argued  by  Butler^  Attorney-General,  for  the  United  States. 
No  counsel  appeared  for  the  appellee. 

Butler  insisted,  that  this  court  had  jurisdiction  of  the  case ;  that  the 
decisions  of  the  court  below,  on  the  points  presented,  were  erroneous  ;  and 
that  the  dercee  or  judgment  should  be  reversed. 

As  to  the  jurisdiction  of  the  court :  A  case  similar  to  this  was  brought 
before  this  court,  at  January  term  1833,  by  appeal.  UhUedv.  States  Nburse^ 
6  Pet.  470.  That  case  shows  that  no  appeal  can  be  taken  from  the  decision 
of  the  district  judge,  in  a  case  of  a  proceeding  by  a  distress- warrant  issued 
by  order  of  the  treasury  department,  under  the  second  section  of  the  act  of 
congress  passed  May  6th,  1820,  entitled  "an  act  for  the  better  organization 
of  the  treasury  department.'^  The  decision  of  the  court  in  that  case,  does 
not  entirely  dispose  of  the  case  now  before  the  court.  In  the  case  of  Nourse, 
the  proceeding  was  before  the  district  judge,  and  the  whole  question  was 
disposed  of  by  him,  and  was  within  his  jurisdiction.  In  this  case,  although 
the  application  was  made  to  the  district  judge  of  Louisiana,  he  has  the  juris- 
diction of  a  circuit  court  of  the  United  States.  One  of  the  arguments  in 
that  case  was,  that  it  was  a  proceeding  of  chancery  jurisdiction  ;  and  this 
court  said,  that  no  provision  is  made  for  an  appeal  from  the  district  judge 
to  the  circuit  court,  in  such  a  case.  But  appeals  are  given  from  the  district 
court  acting  as  a  circuit  court ;  and  appeals  in  chancery  or  equity  cases  are 
authorized  by  the  laws  establishing  the  court.  This  was  a  case  of  chancery 
jurisdiction.  At  the  time  it  was  heard  by  the  district  judge,  it  was  believed 
by  him,  that  he  had  no  chancery  powers,  and  he,  therefore,  sent  the  case  to 
a  jury.  The  terms  of  the  law  under  which  the  district  judge  acted,  show 
130 


1887]  OF  THE  UNITED  STATES.  164 

United  States  v.  Cox. 

that  the  case  is  one  of  chancery  proceedings.  A  conrt  of  eqnity  may  refer 
questions  of  fact  to  a  jury,  to  assist  the  conscience  of  the  judge.  In  this 
case,  the  judge  proceeded  to  leave  the  case  to  the  jury,  without  exercising 
his  conscience. 

♦As  to  the  other  points  in  the  case,  the  attorney-general  referred  r^j^g 
to  9  Pet.  172  ;  United  States  v.  Hawkins,  10  Ibid.  126.  If  the  court  ^ 
comes  to  the  decision  that  the  proceedings  before  the  district  judge  are  not 
conclusive  ;  a  rule  is  asked  for  a  mandamus  to  the  district  judge,  to  vacate 
the  rule  referring  the  case  to  a  Jury,  and  that  he  proceed  to  adjudge  the 
case.  The  duty  is  specially  imposed  on  the  district  judge.  The  mandamus 
may  issue,  under  the  provisions  of  the  14th  section  of  the  judiciary  act  of 
1789.  (1  U.  S.  StAt.  81.)  In  the  case  of  Nisto  York  Life  it  Mre  Ins.  Co. 
V.  Wilson^s  Heirs,  8  Pet.  291,  all  the  cases  of  mandamus  were  examined. 

McLean,  Justice,  delivered  the  opinion  of  the  court. — This  case  is  brought 
before  this  court,  by  writ  of  error  from  the  district  court  for  the  eastern 
district  of  Louisiana.  The  defendant,  Nathaniel  Cox,  represented  by  peti- 
tion to  the  district  judge,  that  by  virtue  of  an  order  issued  by  the  solicitor 
of  the  treasury  to  the  marshal,  his  property  had  been  seized  and  was  about 
to  be  sold  to  satisfy  a  balance  exceeding  $4000,  claimed  to  be  due  the 
government  from  the  petitioner,  as  late  receiver  of  public  moneys.  And 
the  petitioner  represented,  that  he  was  not  indebted  to  the  government. 
An  injunction  was  allowed  by  the  judge,  on  security  being  given.  After 
various  steps  were  taken,  some  of  which  were  clearly  irregular,  a  final 
decree  was  entered,  which  made  the  injunction  perpetual.  Exceptions,  in 
the  course  of  the  proceedings,  were  taken  by  the  counsel  for  the  govern- 
ment ;  and  the  points  thus  raised  are  attempted  to  be  brought  before  the 
court  by  writ  of  error. 

The  treasury  order  or  warrant  stated  in  the  petition,  was  issued  under 
the  second  section  of  the  act  "  providing  for  the  better  organization  of  the 
treasury  department,"  passed  the  15th  day  of  May  1820;  the  injunction  was 
allowed  under  the  fourth  section  of  that  act.  The  fifth  section  provides, 
that  the  injunction  may  be  allowed  or  dissolved  by  the  judge,  either  in  or 
out  of  court ;  and  in  the  ninth  section,  it  is  provided,  if  the  district  judge 
shall  refuse  to  grant  the  injunction,  or  shall  dissolve  it,  after  it  has  been 
allowed,  an  appeal  in  behalf  of  the  party  aggrieved,  may  be  allowed  by 
a  judge  of  the  supreme  court.  The  case  of  the  United  States  v.  bourse, 
6  Pet.  470,  was  very  similar  to  the  one  under  consideration.      In  that  case, 
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government  was  authorized  by  the  act ;  and  that  the  general  law 
giving  appeals  did  not  embrace  the  case. 

It  is  suggested,  that  some  distinction  may  be  drawn  between  the  two 
cases.  That  in  the  case  of  Nourse,  the  proceeding  was  first  had  before  the 
district  judge,  from  whose  decree  an  appeal  was  taken  to  the  circuit  court, 
where  the  decree  of  the  district  judge  was  afiirmed,  and  from  which  aflSrm- 
ancc,  an  appeal  was  made  to  this  court ;  that  in  the  case  under  examina- 
tion an  appeal  is  taken  from  the  decree  of  the  district  judge.  The  act 
referred  to  gives  to  the  district  judge  a  special  jurisdiction,  which  he  may 
exercise  at  his  discretion  ;  while  holding  the  district  court,  or  at  any  other 
time.     Ordinarily,  as  district  judge,  he  has  no  chancery  powers ;  but  in  pro- 
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ceeding  ander  this  statute,  -he  is  governed  by  the  rules  of  chancery,  which 
apply  to  injunctions,  except  no  answer  to  the  bill  is  required  by  the  govern- 
ment. As  no  appeal  is  given  to  the  government  in  the  statute,  by  writ  of 
error  or  otherwise,  either  to  the  circuit  or  the  supreme  court ;  the  decree  of 
the  district  judge  in  favor  of  the  defendant,  must  be  held  final.  We  think 
the  (general  law  allowing  appeals  cannot  be  so  construed  as  to  enable  this 
court,  by  appeal  or  writ  of  error,  to  revise  the  proceedings  of  the  district 
judge,  under  this  statute.  The  views'of  this  court  in  the  case  of  Nourse 
apply  to  this  case  ;  and  it  is  unnecessary  to  repeat  them.  This  case  must 
be  dismissed  for  want  of  jurisdiction. 

On  appeal  from  the  district  court  of  the  United  States  for  the  eastern  dis- 
trict of  Louisiana.  This  cause  came  on  to  be  heard,  on  the  transcript  of  the 
record  from  the  district  court  of  the  United  States  for  the  eastern  district 
of  Louisiana,  and  was  argued  by  counsel  :  On  consideration  whereof,  it  is 
now  here  ordered,  adjudged  and  decreed  by  this  court,  that  this  appeal  be 
and  the  same  is  hereby  dismissed,  for  the  want  of  jurisdiction. 


*167]     *Jame»  MoBbidb,  Plaintiff  in  error,  v.  The  Lessee  of   William 

HOEY. 

Error  to  state  court. 

The  sapreroe  court  has  no  power,  under  the  25th  section  of  the  judiciary  act  of  1789,  to  reviso 
the  decree  of  a  state  court,  when  no  question  was  raised  or  decided  in  the  state  court,  upon  the 
validity  or  construction  of  an  act  of  congress,  nor  upon  an  authority  exercised  under  it,  but 
on  a  state  law  only. 

Ebbob  to  the  Supreme  Court  of  Pennsylvania,  for  the  western  district. 
An  action  of  ejectment  was  instituted  by  the  lessee  of  William  Hoey  against 
James  McBride,  the  tenant  of  William  Clarke,  in  the  common  pleas  of  Mer- 
cer county,  to  recover  a  tract  of  land  in  that  county.  The  plaintiff  obtained 
a  verdict ;  and  judgment  on  the  same  was  rendered  by  the  court ;  and  the 
case  was  carried  by  writ  of  error  to  the  supreme  court  of  the  western  district 
of  Pennsylvania,  where  the  judgment  was  affirmed.  To  that  court,  as  the 
highest  court  of  law  of  the  state,  this  writ  of  error  was  prosecuted,  under 
the  piovisions  of  the  25th  section  of  the  judiciary  act  of  September  1789  ;  the 
plaintiff  in  error  claiming  the  exercise  of  the  jurisdiction  of  this  court,  on 
the  allegation  that  an  act  of  congress  has  been  misconstrued  by  the  supreme 
court  of  Pennsylvania. 

The  plaintiff  in  the  ejectment,  in  the  common  pleas  of  Mercer  county, 
exhibited  a  regular  title,  derived  under  the  laws  of  the  state  of  Pennsylva- 
nia, subjecting  unseated  or  unoccupied  lands  to  sale,  for  taxes  left  unpaid 
by  the  owner  of  the  land.  These  laws  give  to  the  owners  of  such  lands  a 
right  to  redeem  them,  within  two  years  after  the  sale  ;  by  payment  or  ten- 
der, to  the  county  treasurer,  of  the  taxes  for  which  the  lands  were  sold,  with 
twenty-five  per  cent,  in  addition.  In  the  courts  of  Pennsylvania,  construing 
the  laws  of  that  state,  it  had  been  decided,  that  no  one  but  the  owner  of  the 
land,  or  his  agent,  could  be  permitted  to  redeem  lands  so  sold. 

The  defendant  in  the  ejectment,  as  the  tenant  of  William  Clarke,  alleged 
a  redemption  of  the  lands,  by  a  tender  of  the  amount  of  the  taxes,  with 
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the  addition  of  twenty-five  per  cent. ;  and  claimed,  *tbat  William  Clarke, 
who  had  made  the  tender,  was  the  owner  of  the  land,  under  the  fol- 
lowing circumstances  :  The  same  tract  of  land  had,  he  alleged,  been  sold 
for  taxes  due  to  the  United  States,  under  the  authority  of  the  acts  of  con- 
gress laying  direct  taxes,  and  had  been  purchased  by  Mr.  Clarke,  at  the  sale 
made  under  the  authority  of  these  acts.  The  defendant  offered  in  evidence 
a  deed,  executed  on  the  3d  of  July  1821,  by  Theophilus  T.  Ware,  designated 
collector  of  United  States  direct  taxes,  said  to  be  for  the  tract  of  land  in  con- 
troversy. This  deed  was  admitted,  as  primd  facie  evidence  of  the  matters 
stated  in  it.  The  plaintiff  in  the  ejectment  then  proceeded  to  prove,  and 
did  prove,  that  the  tract  of  land  alleged  to  be  conveyed  by  the  deed,  had 
never  been  legally  assessed  for  the  United  States  direct  taxes,  and  that  the 
assessments  were  void.  This  evidence  completely  invalidated  the  deed  from 
the  United  States  collector  to  Mr.  Clarke  ;  and  this  effect  of  the  evidence 
was  not  controverted  by  the  defendant.  He,  however,  contended,  that  being 
in  possession,  and  having  the  deed  from  the  designated  collector  of  the 
United  States  direct  taxes,  he  had  such  sufficient />rim<l  facie  evidence  of  a 
title  to  the  land,  as  to  authorize  him  to  redeem  the  same  from  the  tax-sale 
made  under  the  laws  of  Pennsylvania. 

The  court  of  common  pleas  instructed  the  jury,  that  "  the  plaintiff,  Wil- 
liam Hoey,  having  shown  that  he  has  purchased  this  tract  of  land  according 
to  law,  at  a  treasurer's  sale,  and  the  plaintiff  having  shown  that  defendant's 
deed  is  illegal,  for  want  of  authority  in  the  United  States  collector  to  make 
such  sale,  we  instruct  the  jury,  that  the  defendant  has  no  right  to  interfere 
to  defeat  a  regular  and  legal  sale  by  the  treasurer  of  the  county  to  William 
Hoey.     An  invalid  title,  cannot  defeat  a  good,  legal  and  valid  title." 

The  counsel  for  defendant  in  error  moved  to  dismiss  the  writ  of  error, 
for  a  want  of  jurisdiction  in  this  court  to  entertain  the  same. 

The  plaintiff  in  error  had  submitted  the  following  points  for  the  con- 
sideration of  the  court : 

1.  That,  whatever  be  the  intrinsic  merits  or  defects  of  Mr.  Clarke's  title, 
as  derived  from  the  authority  and  laws  of  the  United  States  ;  and  whether 
the  officers  of  the  United  States  had,  in  the  detail  of  their  operations,  pre- 
liminary to  the  collector's  sale,  strictly  followed  *the  directions  of  the  r»,^Q 
acts  of  congress  or  not ;  he  had,  primd  facte^  such  a  title  and  interest,  ^ 
derived  from  the  authority  and  laws  of  the  United  States,  as  qualified  him 
to  be  recognised  by  the  county  treasurer  as  the  person  properly  representing 
the  proprietary  interest  in  the  land,  until  the  nullity  of  his  title  should  have 
been  judicially  ascertained  and  adjudged,  in  some  course  of  judicial  pro- 
cedure, directly  drawing  the  validity  of  his  title  in  question  ;  that  so  long 
as  the  only  person  entitle  to  dispute  his  right,  acquiesced  in  it,  or  forbore  to 
set  up  any  adversary  claim,  he  was  entitled  to  be  treated,  by  all  third  per- 
sons, as  the  true  owner  ;  that  how  defective  soever  this  title,  as  against  the 
original  proprietor,  he  had  nevertheless  acquired  an  actual  interest  in  the 
property,  which  he  had  a  right  to  protect,  by  discharging  the  taxes  imposed 
on  it  by  the  laws  of  the  state  ;  and  further,  that  though  he  may  have  come 
into  the  title  by  wrong,  yet,  being  in,  he  was  privy  in  estate  to  the  original 
proprietor,  and  so  entitled,  and  perhaps,  legally  or  morally  bound,  to  protect 
the  interests  of  both  against  forfeiture  or  alienation  for  legal  defaults. 
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%  That  in  every  view  of  his  claim  or  title  to  the  property,  of  the  inci- 
dental interests  and  rights  appertaining  to  it,  and  of  the  relations  in  which 
those  interests  and  rights  placed  him  to  the  county  treasurer,  the  whole  rested 
upon  the  construction  and  effect  of  statutes  of  the  United  States,  and  upon 
the  validity  of  an  authority  exercised  under  the  United  States ;  all  which 
matters  are  drawn  in  question  in  the  judgment  pronounced  by  the  supreme 
court  of  Pennsylvania,  and  decided  against  the  validity  of  such  authority, 
and  against  the  title,  right  and  privilege  claimed  by  the  defendant  in  the 
original  action,  under  such  statutes  and  authority  ;  therefore,  such  judgment 
may  be  properly  re-examined  in  this  court,  under  the  authority  of  the  25th 
section  of  the  judiciary  act  aforesaid. 

Peters  and  Pearson,  for  the  motion. — This  is  not  a  case  for  the  jurisdic- 
tion of  this  court.  The  whole  question  decided  in  the  common  pleas  of  Mer- 
cer county,  was  one  which  did  not  involve,  in  any  manner,  the  construction 
of  an  act  of  Congress,  or  a  provision  of  the  constitution  of  the  United  States. 
The  supreme  court  of  Pennsylvania,  in  affirming  the  judgment  of  the  com- 
mon pleas,  did  no  more  than  had  been  done  by  the  inferior  court.  The  decis- 
ion of  the  courts  of  Pennsylvania  is,  that  the  defendant  in  the  ejectment, 
*170l  ^^®  plaintiff  in  error  in  this  coart,  had  no  regular  title  *  which  could 
^  interfere  with  the  plaintiff's  regular  title,  derived  under  the  laws  of 
the  state.  The  title  of  the  defendant  was  a  deed  which  he  himself  admitted 
to  be  invalid.  He  relied  only  on  the  primd  facie  operation  of  a  void  deed  ; 
shown  to  be  void,  by  testimony,  and  acknowledged  to  be  so  by  him.  He 
asserted,  that  although  such  was  the  character  of  the  deed,  it  gave  him  a  right 
to  redeem  the  land  ;  and  because  the  court  thought  differently,  the  case  is 
brought  up  to  this  court,  on  the  ground,  that  an  act  of  congress  has  been 
misconstrued.  In  stating  this  claim  of  jurisdiction,  its  insnfficiency,  is  fully 
shown. 

The  only  question  before  the  courts  of  Pennsylvania  was  upon  the  right 
of  William  Clarke  to  redeem  the  land,  holding  an  admitted  void  deed.  This 
was  a  question  for  the  courts  of  Pennsylvania,  and  for  those  courts  only, 
between  citizens  of  that  state.  Had  either  of  the  parties  been  citizens  of 
another  state,  other  questions  might  have  been  presented — the  construction 
of  the  tax  laws  ;  and  as  in  the  case  of  the  Lessee  of  Wolcott  v.  Jffepbumy  in 
10  Pet.  1,  the  construction  would  have  been  examined.  The  principles 
which  regulate  this  question  of  jurisdiction  were  decided  at  the  last  court  in 
Crowell  V.  Randell^  10  Pet.  886.  In  that  case,  the  court  reviewed,  at  large, 
all  the  previous  decisions  of  the  court  on  questions  of  a  similar  character 
with  this  now  for  consideration. 

The  decision  of  this  case,  when  before  the  supreme  court  of  Pennsyl- 
vania, is  reported  in  2  Watts  436.  The  construction  of  an  act  of  congress, 
as  is  fully  shown  by  the  report  of  that  case,  was  nowhere  drawn  in  question. 
This  is  necessary  to  give  jurisdiction  on  a  writ  of  error  from  this  court  to 
a  state  court.  It  must  appear  that  an  act  of  congress  has  been  drawn  in 
question,  and  has  been  misconstrued.  Until  the  case  was  brought  into  this 
court,  the  plaintiff  in  error  had  not  invoked  the  aid  of  any  act  of  congress  ; 
nor  had  he  called  on  either  the  court  of  common  pleas,  or  the  supreme  court 
of  Pennsylvania,  to  give  a  construction  to  any  such  act.  It  was  treated  as  a 
Pennsylvania  question,  arising  under  the  Pennsylvania  tax  statutes  ;  and 
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it  was  decided  according  to  the  decisions  of  the  Pennsylvania  courts,  on  the 
construction  of  those  laws. 

Anthony  opposed  the  motion. — He  contended,  that  the  plaintiff  in  error 
derived  his  title  under  an  act  of  congress  ;  the  tax-sale  was  made  under  a 
law  of  the  United  States.  Having  s^primd  facie  title  by  his  deed,  he  had 
a  right  to  redeem  ;  and  by  the  refusal  *of  the  court  to  give  this  value  ^^  . 
to  the  deed,  the  United  States  law  was  violated,  or  set  at  nought.  ^ 
The  object  was,  to  show,  that  with  this  deed,  and  possession  of  the  land, 
he  should  have  been  allowed  to  redeem  the  land  from  the  tax-sale  under 
which  William  Hoey  claimed.  A  mere  possession  of  lands  gives  a  right  to 
redeem.  8  Craneh  249  ;  7  Wheat.  69.  The  courts  of  Pennsylvania  having 
decided,  that  the  plaintiff  in  error,  having  this  deed,  had  not  a  right  to 
redeem,  does  not  this  present  a  question  within  the  jurisdiction  of  this  court, 
holding  under  a  deed  executed  under  a  law  of  the  United  States  ?  The 
construction  of  this  title,  under  the  law,  comes  into  question  ;  not  whether 
the  plaintiff  in  error  had  a  right  to  hold  the  land,  but  whether  he  had  not  a 
right  to  redeem  it.  A  person  having  a  color  of  title  may  redeem.  The 
effect  of  the  deed  was  brought  before  the  court  ;  and  this  places  the  case 
within  the  rules  of  this  court  as  to  the  provisions  of  the  25th  section  of  the 
judiciary  act  of  1789.  Cited,  1  Wheat.  804,  367  ;  6  Craneh  286  ;  3  Wheat. 
208  ;  also,  6  Smith's  Laws  801. 

Taney,  Ch.  J.,  delivered  the  opinion  of  the  court. — This  case  comes 
before  the  court  on  a  writ  of  error,  directed  to  the  judges  of  the  supreme 
court  of  Pennsylvania  for  the  western  district.  The  material  facts  in  the 
case  may  be  stated  in  a  few  words  :  William  Hoey,  the  defendant  in  error, 
brought  an  action  of  ejectment,  in  the  court  of  common  pleas  of  Mercer 
county,  for  the  land  in  question  ;  claiming  under  a  deed  from  Aaron  Hak- 
ney,  treasurer  of  the  county,  upon  a  sale  made  for  taxes  due  on  the  said 
land  to  the  state  of  Pennsylvania  ;  this  deed  is  dated  October  14th,  1822. 
The  defendant  offered  in  evidence  a  deed  to  him  from  Theophilus  T.  Ware, 
collector  of  the  United  States  direct  taxes,  for  the  10th  collection  district 
of  the  state  of  Pennsylvania,  dated  July  dd,  1821  ;  and  also  offered  evidence, 
that  on  the  10th  of  June  1824,  he  had  paid  to  the  treasurer  of  the  county, 
the  taxes  due  on  the  land  to  the  state,  and  for  which  it  had  been  sold,  as 
above  stated,  in  order  to  redeem  it. 

It  appears  from  the  exception,  that  th«  defendant  admitted,  that  the  sale 
made  by  the  United  States  collector,  was  net  warranted  by  the  act  of  con- 
gress, and  that  the  deed  was  invalid.  But  although  the  deed  was  inopera- 
tive, and  did  not  convey  the  title  to  him,  yet  as  he  was  in  possession  under 
this  deed,  claiming  title,  and  the  deed,  upon  *the  face  of  it,  pur-  _ 
ported  to  convey  the  land  to  him  ;  he  insisted,  that  the  deed,  coupled  ^ 
with  the  possession  under  it,  was  sufficient  evidence  of  title  to  authorize 
him  to  redeem  the  land,  within  the  time  limited  for  redemption  by  the  laws 
of  Pennsylvania,  after  a  sale  for  state  taxes  ;  and  that  having  paid  the  taxes 
within  that  time,  the  title  of  the  lessor  under  his  deed  was  defeated.  The 
court  of  common  pleas  gave  judgment  in  favor  of  the  plaintiff  ;  and  the 
case  being  removed  by  writ  of  error  to  the  supreme  court  of  Pennsylvania 
for  the  western  district,  the  judgment  of  the  court  of  common  pleas  was 
there  affirmed. 
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The  Statement  of  the  case  shows,  that  the  question  upon  which  the  case 
tnrnedy  and  which  was  decided  by  the  supreme  court,  depended  entirely 
upon  the  laws  of  Pennsylvania ;  and  not  upon  the  act  of  congress.  The 
question  brought  before  the  state  court,  and  there  decided  against  the  plain- 
"tiff  in  error,  was  this :  Is  a  person  in  possession  of  land  in  Pennsylvania, 
claiming  title  to  it,  under  a  deed,  which,  upon  its  face  appears  to  be  a  good 
one,  but  which  is  inoperative  and  invalid,  entitled  to  redeem  the  land,  after 
it  has  been  sold  for  taxes  due  to  the  state  ;  so  as  to  defeat  the  title  of  the 
purchaser  under  the  state  law  ?  It  is  evident,  that  such  a  question  must 
depend  altogether  upon  the  laws  of  the  state,  and  not  upon  any  law  of  the 
United  States.  The  exception  states,  that  the  plaintiff  in  error  admitted, 
that  the  sale  and  conveyance  made  by  the  United  States  collector  was  not 
warranted  by  the  act  of  congress,  and  that  his  deed  was  invalid.  No  ques- 
tion was  raised  or  decided  by  the  court,  upon  the  validity  or  construction 
of  the  act  of  congress,  nor  upon  the  authority  exercised  under  it.  The  only 
question  raised  or  decided  in  the  state  court  was  the  one  above  stated  ;  and 
upon  such  a  question,  depending  altogether  upon  the  state  laws,  this  court 
have  no  power  to  revise  the  decision  of  the  state  court,  in  this  form  of  pro- 
ceeding.    The  writ  of  error  must,  therefore,  be  dismissed. 

On  consideration  of  the  motion  made  in  this  cause  yesterday,  and  of  the 
arguments  of  counsel  thereupon  had,  as  well  in  support  of,  as  against, 
the  motion ;  it  is  now  here  considered,  ordered  and  adjudged  by  this  court, 
that  this  writ  of  error  to  the  supreme  court  of  Pennsylvania  for  the  western 
district  be  and  the  same  is  hereby  dismissed,  for  the  want  of  jurisdiction. 
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Trigg,  Administrator  of  Elias  Eeotob. 

Mandamtis. 

Motion  for  a  rule  on  the  district  judge  of  the  district  court  of  the  United  States  for  the  Missouri 
district,  to  show  cause  why  a  mandamus  should  not  issue  from  this  court,  commanding  him  to 
order  an  execution  to  issue  on  a  judgment  entered  in  that  court  in  the  case  of  the  Postmaster- 
Genera!  of  the  United  States  v.  Rector^s  administrator ;  the  motion  was  founded  on  an  attested 
copy  of  the  record  of  the  proceedings  in  the  district  court,  by  which  it  appeared,  that  the  dis- 
trict judge,  on  a  motion  of  the  district-attorney  of  the  United  States  for  an  order  for  an  execu- 
tion on  this  judgment,  "after  mature  deli]>eration  thereon,"  overruled  the  motion.  The  rule 
to  show  cause  was  refused. 

The  court  have  loolced  into  the  practice  of  this  court  upon  motions  of  this  sort,  and  it  does  not 
appear  to  have  been  satisfactorily  settled ;  for  anything  that  appears  in  this  case,  there  may 
have  been  sufficient  reason  for  the  decision  of  the  district  court,  overruling  the  motion  for  an 
execution ;  and  there  is  nothing  in  the  record  to  create  a  primdfacU  case  of  mistake,  miscon- 
duct or  omission  of  duty,  on  the  part  of  the  district  court.  In  such  a  state  of  facts,  the  court 
are  bound  to  presume  that  everything  was  rightly  done  by  the  court,  until  some  evidence  is 
offered  to  show  the  contrary  ;  and  they  cannot,  upon  the  evidence  before  the  courts  assume  that 
there  is  any  ground  for  its  interposition. 

A  rule  to  show  a  cause,  is  a  rule  upon  the  judge  to  explain  his  conduct ;  and  implies,  that  a  case 
had  been  made  out  which  makes  it  proper  that  this  court  should  know  the  reasons  for  his 
decision.  When  the  record  does  not  show  mistake,  misconduct  or  omission  of  duty  on  the  part 
of  the  court,  unless  such  a  primd  facie  case  to  the  contrary  is  made  out,  supported  by  affidavit, 
as  would  make  it  the  duty  of  the  court  to  interpose,  such  a  rule  ought  not  to  be  granted. 

BtUleVf  Attorney-General,  moved  the  court  for  a  rule  on  the  district 
judge  of  the  United  States  for  the  district  of  Missouri,  to  show  cause  why  a 
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MTit  of  mandamus  should  not  be  issued,  commanding  him  to  order  an  exe- 
cution to  issue  on  the  judgment  of  the  said  district  court  in  this  case. 

Taney,  Ch.  J.,  delivered  the  opinion  of  the  court. — A  motion  has  been 
made  in  this  case,  by  the  attorney-general  of  the  United  States,  for  a  rule  on 
the  judge  of  the  district  court  of  the  United  States,  for  the  Missouri  district, 
to  show  cause  why  a  mandamus  should  not  issue  from  this  court,  command- 
ing him  to  order  an  execution  to  issue  on  the  judgment  entered  in  that  court 
in  the  case  of  the  Postmaster-Qeneral  v.  Trigg,  administrator,  Ac. 

The  motion  is  founded  upon  an  attested  copy  of  the  record  of  the  pro- 
ceedings in  the  district  court,  by  which  it  appears,  that  at  ♦September  ..^ 
term  1834,  the  postmaster-general  recovered  in  the  said  court,  a  judg-  *■ 
ment  against  the  above-named  defendant,  for  the  sum  of  $1595.53,  the 
damages  assessed  by  the- jury,  and  costs  of  suit.  That  at  March  term  1835, 
the  attorney  of  the  United  States  moved  the  court  to  order  the  clerk  to 
issue  a  Jieri/dcias  on  this  judgment,  against  the  goods  and  chattels,  lands 
and  tenements  of  the  said  Elias  Rector,  deceased,  in  the  hands  of  the  said 
administrator  to  be  administered.  At  September  term  1836,  the  court 
decided  upon  this  motion  ;  and  the  record  states  that  **  after  mature  delibera- 
tion thereupon  had,''  the  court  overruled  the  motion.  This  is  the  only 
evidence  filed  here  by  the  attorney-general,  in  support  of  the  mx.tion  for  a 
rule  to  show  cause  why  a  mandamus  should  not  issue. 

The  court  have  looked  into  the  practice  of  this  court  upon  motions  of 
this  sort,  and  it  does  not  appear  to  have  been  satisfactorily  settled ;  and 
we  have  therefore  thought  it  a  fit  occasion,  when  the  court  is  full,  to 
deliberate  on  the  subject ;  and  to  state  the  principles  by  which  the  court 
will  be  guided. 

The  district  court,  upon  which  the  rule  is  proposed  to  be  laid,  is  a  court 
of  record,  and  the  proceedings  in  the  case  before  us  appear  to  have  been 
conducted  in  regular  form  ;  and  the  decision  which  has  given  rise  to  this 
motion,  to  have  been  made  after  mature  deliberation.  For  anything  that 
appears  before  us,  there  may  have  been  sufficient  reason  for  this  decision  ; 
and  there  is  nothing  in  the  record  to  create  a  primd  facie  case  of  mistake, 
misconduct  or  omission  of  duty  on  the  part  of  the  district  court.  In  such  a 
state  of  facts,  we  think,  that  we  are  boujid  to  presume,  that  everything  was 
rightfully  done  by  the  court,  until  some  evidence  is  offered  to  show  the  con- 
trary ;  and  cannot,  upon  the  proof  before  us,  assume  that  there  is  any 
ground  for  the  interposition  of  this  court.  A  rule  to  show  cause,  is  a  call 
upon  the  judge  to  explain  his  conduct ;  and  implies,  that  a  case  had  been 
made  out  which  makes  it  proper  that  this  court  should  know  the  reasons  for 
his  decision.  We  think,  that  in  a  case  like  this,  such  a  rule  ought  not  to 
be  granted,  where  the  record  does  not  show  mistake,  misconduct  or  omission 
of  duty  on  the  part  of  the  court ;  unless  such  2k  primd  facte  case  to  the  con- 
trary is  made  out,  supported  by  affidavit,  as  would  make  it  the  duty  of  this 
court  to  interpose. 

The  rule  is  therefore  refused  ;  and  it  may  be  proper^  in  order  to  settle 
the  practice  in  cases  of  this  description,  to  state,  that  the  court  unanimously 
concur  in  this  opinion. 

Rule  refused. 
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V.  Thomas  Phcebcts.' 

Jurtsdiction  of  the  admiralty. 

It  is  very  irregular,  and  against  the  known  principles  of  courts  of  admiralty,  to  allow,  in  a  libel 
in  rem^  and  quaiti  for  possession,  the  introduction  of  any  other  matters  of  an  entirely  different 
character  ;  such  as  an  account  of  the  vessel*s  earnings,  or  the  claim  of  a  part-owner  for  his 
wages  and  advances  as  master.  The  admiralty  has  no  jurisdiction  in  matters  of  account  between 
part4)wner8.' 

The  master,  even  in  a  case  of  maritime  services,  has  no  lien  upon  the  vessel  for  the  payment  of 
them. 

The  jurisdiction  of  courts  of  admiralty,  in  cases  of  part-owners  having  unequal  interests  and 
shares,  is  not,  and  never  has  been,  applied  to  direct  a  sale,  upon  any  dispute  between  them  as 
to  the  trade  and  navigation  of  the  ship  engaged  in  maritime  voyages,  properly  so  called  ;  the 
majority  of  the  owners  have  a  right  to  employ  the  ship  on  such  voyages  as  they  please,  giving  a 
stipulation  to  the  dissenting  owners  for  the  safe  return  of  the  ship,  if  the  latter,  upon  a  proper 
libel  filed  in  the  admiralty,  require  it ;  and  the  minority  of  the  owners  may  employ  the  ship 
in  the  tiice  manner,  if  the  majority  decline  to  employ  her  at  all.* 

The  admiralty  has  no  jurisdiction  over  a  vessel  not  engaged  in  maritime  trade  and  navigation ; 
though  on  her  voyages  she  may  have  touched,  at  one  termintu  of  them,  in  tide-water,  her  em- 
ployment having  been  substantially  on  other  waters.  The  true  test  of  its  jurisdiction,  in  all 
cases  of  this  sort,  is,  whether  the  vessel  is  engaged,  substantially,  in  maritime  navigation,  or  in 
interior  navigation  and  trade,  not  on  tide-waters. 

The  jurisdiction  of  courts  of  admiralty  is  limited,  in  matters  of  contract,  to  those  and  those  only 
which  are  maritime.    The  case  of  The  Steamboat  Jefferson,  10  Wheat.  429,  cited  and  approved. 

By  the  maritime  law,  the  master  has  no  lien  on  the  ship,  even  for  maritime  wages.  The  case  of 
Peyroux  ».  Howard,  1  Pet.  848,  cited.* 

The  local  laws  of  a  state  can  never  confer  jurisdiction  on  the  courts  of  the  United  States ;  they 
can  only  furnish  rules  to  ascertain  the  rights  of  the  parties,  and  thus  assist  in  the  administra- 
tion of  the  proper  remedies,  where  the  jurisdiction  is  vested  by  the  laws  of  the  United  States. 

Appeal  from  the  District  Court  for  Eastern  District  of  LouisiaDa. 
Thomas  Phoebus,  who  was  the  owner  of  one-sixth  part  of  the  steamboat 
Orleans,  on  the  30th  of  November  1835,  filed  a  libel  in  the  district  court  of 
the  United  States  for  the  district  of  Louisiana,  against  the  appellants,  who 
^  -  were  the  owners  of  the  other  five-sixths  of  said  *boat,  alleging  that 
-i  he  had  been  on  board  of  said  boat  as  master  and  part-owner  ;  but  had 
been  dispossessed  by  the  other  part-owners,  who  were  navigating,  trading 
with,  and  using,  said  boat,  contrary  to  his  wish,  and,  as  he  conceived,  to  his 
interest ;  and  therefore,  he  desired  no  longer  to  be  part-owner  with  the 
other  proprietors ;  that  he  had  amicably  demanded  the  sale  of  said  boat, 
and  that  he  might  receive  his  portion  of  the  proceeds  ;  that  the  other  owners 
refused  to  do  this,  and  were  about  to  send  her  up  the  Mississippi  on  another 
trip,  against  his  wishes ;  that  the  boat  lay  in  the  port  of  New  Orleans, 

1  This  case  was  overruled,  as  to  the  question  Lowell  62.     In  The  Senica,  8  Clark  (Pa.)  621, 

of  jurisdiction,  in  The  Genesee  Chief,  12  How.  Judge  Washington  decided,  that  if  two  eqital 

443,  and  The  Magnolia,  20  Id.  296.     See  notes  joint-owners  differed  as  to  the  employment  of  a 

to  the  cases  of  The  Thomas  Jefferson,  10  Wheat,  vessel,  a  court  of  admiralty  would  decree  a  sale. 

428,  and  The  General  Smith,  4  Id.  444.  ^  The  Grand   Turk,  1  Paine  78 ;   Ravens  v. 

•See  Ward  v.  Thompson,  22  How.  880.  Kel-  Lewis,  2  Id.  203  ;  The  New  Jersey,  I  Pet.  Adm. 

lum  V.  Emerson,  2  Curt.  79.  228  ;  The  Havana,  1  Sprague  402 ;  The  Supe- 

*  On  this  subject,  see  The  Betsina,  6  Am.  L.  rior,  Newb.  176.  Nor  has  the  master  a  lien  for 

Reg.  406;  Willings  v.  Blight,  2  Pet.  Adm.  288;  his  services  as  pilot,  though   he  act  in   both 

Fox  V.  Paine,   Crabbe  271;   The  Marengo,   1  capacities.     The  Eolian,  I  Biss.  321. 
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where  the  tide  ebbs  and  flows,  and  within  the  admiralty  jurisdiction  of  the 
court ;  therefore,  he  prayed  that  the  boat  might  be  sold,  and  one-sixth  part 
of  the  proceeds  paid  to  him,  and  that  the  other  owners  might  account  to 
him  for  the  earnings  of  the  boat  to  the  day  of  sale. 

The  appellants  filed  their  claim,  denying  the  jurisdiction  of  the  court 
over  the  subject-matter  of  the  libel,  and  denied  that  said  boat  navigated 
water  where  the  tide  ebbs  and  flows,  and  alleging  that  she  navigated  only 
between  New  Orleans  aftd  the  interior  towns  on  the  Mississippi  and  its 
tributary  waters ;  that  she  was  not  a  maritime  boat,  and  was  never  intended 
to  navigate  the  high  seas ;  and  if  the  court  should  be  of  opinion,  it  had 
jurisdiction,  then  they  denied  the  merits  of  the  case.  At  the  same  time, 
one  of  the  crew  of  the  boat,  while  she  was  in  possession  of  Phoebus,  filed  a 
libel  against  her  for  wages.  In  that  suit,  Phoebus  filed  a  claim  against  the 
boat  for  wages  as  master,  and  for  necessaries  advanced  by  him  for  the  boat, 
while  he  acted  in  that  capacity.  These  charges,  he  was  permitted,  by 
agreement  of  parties,  to  transfer  to  his  own  suit,  as  though  they  had  made 
a  part  of  the  case  stated  in  his  Itbel. 

On  the  15th  of  April  1836,  the  district  court  rendered  a  final  decree, 
which  directed  a  public  sale  of  the  boat ;  that  the  libellant^  Thomas  Phoebus, 
should  receive  one-sixth  of  the  proceeds ;  a  year's  wages  at  $1500  a  year ; 
and  the  further  sum  of  $345.60,  for  necessaries  furnished  by  him,  with  costs 
of  suit.     The  claimants  appealed  to  this  court. 

The  case  was  argued  by  Vinton  and  Crittenden,  for  the  appellants  ;  and 
by  CcUron,  for  the  appellee. 

For  the  appellants,  it  was  insisted,  the  district  court  of  Louisiana,  acting 
as  a  court  of  admiralty,  had  no  jurisdiction  over  the  case,  *because  r^,^^ 
the  steamboat  Orleans  was  not  employed  in  a  maritime  service.  ^ 
The  Orleans  had  been  engaged  in  making  voyages  from  Pittsburgh  to  New 
Orleans,  and  from  and  to  Maysville,  on  the  Ohio  river ;  and  thus  the  employ- 
ment and  business  of  the  vessel  was  of  the  same  character  as  that  in  the 
case  of  The  Steamboat  Jefferson,  which  was  before  this  court  in  1828 ;  and 
the  decision  of  which  is  in  12  Wheat.  425,  429.  In  that  case,  the  court  say, 
that  the  admiralty  never  exercises  its  jurisdiction  over  any  but  maritime 
contracts,  where  the  services  under  them  are  to  be  substantially  performed 
on  the  sea,  or  on  tide-waters.  The  material  question  is,  whether  the  service 
is  essentially  maritime.  In  this  case,  the  whole  voyage  was  to  be  performed 
above  the  tide,  with  a  small  exception. 

The  decision  of  this  court  in  the  case  of  Peyroux  v.  Howard,  1  Pet.  343, 
has  no  application  to  the  case  now  under  examination.  That  was  a  libel 
for  repairs  at  New  Orleans,  done  on  a  boat  in  tide-water ;  the  claim  did  not 
arise  from  the  voyage  of  the  vessel ;  and  the  civil  code  of  Louisiana  gave 
the  libellants  a  lien  on  the  vessel  for  the  amount  of  the  repairs.  The  court 
enforced  that  lien.  In  the  case  of  The  Jefferson,  the  services  were  not  per- 
formed in  tide-waters,  and  the  claim  was  refused.  Cited,  2  Brown's  Civil 
and  Admiralty  Law,  72,  94. 

The  distinctions  in  these  cases  are  founded  on  common  sense.  If  a  ves< 
sel  were  to  perform  a  voyage  from  Liverpool  to  Natchez,  in  Mississippi, 
which  is  150  miles  above  the  tide,  that  would  be  a  service  substantially 
maritime  ;  and  the  principle  would  be  applied  to  it,  in  favor  of  admiralty 
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jurisdiction  over  maritime  claims  on  the  ship.  In  the  employment  of  the 
Orleans,  the  substantial  character  of  the  operations  of  the  boat  is  on  waters 
extending  2000  miles  above  tide  ;  the  terminus  of  the  voyage  being  bat  a 
short  distance  within  the  tide.  It  was  for  some  time  doabtful,  if  there  was 
any  tide  at  New  Orleans,  but  this  is  now  conceded.  A  voyage  cannot  be 
of  two  characters  ;  it  must  be  maritime  throughout,  or  otherwise  ;  it  can- 
not be  maritime  as  to  part  of  the  distance,  and  di^fferent  as  to  another  part. 
The  character  of  it  is  decided  by  the  substantial  part  of  it. 

If  it  be  assumed,  that  the  intended  termination  of  the  voyage  being  New 
Orleans,  will  make  the  employment  of  a  boat  on  the  western  waters,  a 
♦T7ftl  "^^"^^"^^  transaction  ;  then,  at  any  intermediate  part  of  the  *voyage, 
-I  a  libel  may  be  filed  against  such  a  vessel,  and  the  jurisdiction  or  the 
admiralty  will  be  carried  to  the  furthest  parts  of  the  Mississippi  and  her 
parent  rivers.  This  will  make  the  services  to  depend  not  on  their  locality. 
If  admiralty  jurisdiction  would  exist  at  the  end  of  a  voyage,  it  would  be 
absurd  to  say,  it  would  not  prevail  at  intermediate  points.  In  2  Gallis.  348, 
Mr.  Justice  Stoby  says,  this  jurisdiction  depends  on  the  subject-matter,  and 
not  on  the  locality.  It  would  further  follow,  that  if  this  were  not  the  prin- 
ciple, that  the  admiralty  could  extend  its  jurisdiction  over  all  the  voyages 
of  steamboats  terminating  at  New  Orleans. 

If  the  court  decide  this,  what  will  be  the  inevitable  consequences  ?  They 
will  be  to  exclude  common-law  jurisdiction,  in  contracts  for  navigation  on 
the  western  rivers.  The  jurisdiction  of  the  courts  of  the  United  States  is 
exclusive,  in  admiralty  and  maritime  cases ;  and  what  will  be  the  effects  of 
such  a  decision?  Even  in  the  wide  extent  of  the  navigation  of  these 
waters,  exceeding  20,000  miles,  and  daily  increasing  in  every  portion  of  its 
wide  range,  tribunals  are  found,  which  may  be  appealed  to,  and  which  can 
afford  remedies  for  violated  contracts.  But  if  the  courts  of  the  Union  can 
only  be  called  upon  for  relief,  the  injuries  will  be  augmented  in  number  and 
extent.  The  district  court  of  the  United  States  for  Western  Virginia,  is  at 
a  great  distance  from  the  Ohio,  which  passes  by  part  of  the  district.  The 
same  or  greater  difficulties  would  exist  in  other  districts. 

It  is  most  important,  that  the  law  on  this  subject  shall  be  known.  The 
reasons  which  have  induced  the  application  of  admiralty  jurisdiction  to 
maritime  contracts,  do  not  exist  as  to  those  which  relate  to  the  navigation 
of  the  great  rivers  and  lakes  of  the  interior.  Seamen  may  be  left  in  foreign 
countries,  and  foreign  ships  may  leave  their  seamen  in  our  seaports.  The 
lien  of  those  who  navigate  such  vessel  for  theirearnings,  and  such  immedi- 
ate enforcement,  are  peculiarly  proper  in  such  cases.  But  the  vessels,  in 
the  interior,  may  always  be  found  ;  and  so  mJiy  their  owners.  In  some  of  the 
states,  liens  similar  to  those  of  the  admiralty,  have  been  given  by  special 
legislation ;  and  it  may  be  found  convenient  to  do  so  universally.  In 
Brown's  Admiralty  Law,  it  is  said,  that  no  suit  for  wages  in  the  admiralty 
can  exceed  thirty  days.  If  proceedings,  thus  rapid,  were  allowed  against 
steamboats,  they  might  be  sold  for  wages,  before  the  owners  would  know 
of  the  institution  of  a  suit  for  their  recovery,  or  even  of  their  having  been 
*T70l  ^^™*"^^*^'  '^^^  importance  of  the  question  ♦of  jurisdiction,  and  the 
J  deep  interest  the  owners  of  steamboats  in  the  waters  beyond  tide, 
have  in  its  issue,  have  been  the  principal  inducements  to  bring  this  case  up 
for  decision. 
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A  court  of  admiralty  does  not  entertain  the  jurisdiction  of  a  sait  by  an 
owner  of  a  minor  interest,  to  obtain  a  sale  of  the  interests  of  the  owners  of 
a  majority  of  the  shares  in  a  ship  ;  the  admiralty  has  no  jurisdiction  to  com- 
pel a  sale  in  such  a  case.  See  Abbott  on  Shipping  73  ;  Ouston  v.  Hebden, 
1  WiJs.  101  ;  Willings  v.  Blight,  2  Pet.  Adm.  288  ;  2  Brown's  Civil  A  Adm. 
T^w  131  ;  Ei^ parte  Yomig,  2  Ves.  &  B.  242  ;  77ie  AppollOy  1  Hagg.  312. 
Nor  can  a  part-owner  originate  in  the  court  of  admiralty  a  suit  for  account. 
1  Ilagg.  316  ;  Abbott  on  Shipping  80. 

Should  the  court  be  of  opinion,  that  the  case  belongs  to  the  admiralty 
jurisdiction,  then  it  will  be  insisted  that  the  decree  is  erroneous  :  1st.  In 
directing  the  proceeds  of  the  entire  share  of  the  libellant  to  be  paid  over  to 
him,  without  making  provision  for  the  satisfaction  of  a  moi*tgage  to  Richard- 
son, which  would  still  be  an  outstanding  incumbrance  on  the  boat  in  the 
hands  of  the  purchaser.  2d.  The  decree  is  erroneous,  in  directing  the  wages 
of  the  libellant,  as  master  of  the  boat,  to  be  paid  out  of  the  proceeds  of  its 
sale. 

The  maritime  law  gives  the  master  no  lien  on  the  vessel  for  his  wages, 
and  he  cannot  sue  for  them  in  the  admiralty.  3  Chitty  on  Com.  &  Manuf. 
640  ;  1  Doug.  101  ;  9  East  426  ;  13  Ves.  698  ;  1  Barn.  &  Aid.  681  ;  Abbot  on 
Shipping  414  ;  Zane  v.  77ie  Brig  President^  4  W.  C.  C.  469  ;  Gardner  v.  27ie 
Ship  New  Jersey^  1  Pet.  Adm.  228.  In  the  case  last  cited,  it  was  holden, 
that  his  claim  being  of  a  mere  personal  nature,  the  master  could  not  bo  paid, 
even  out  of  the  surplus. 

The  decree  of  the  district  court  gave  to  the  libellant  the  whole  amount 
of  the  wages  claimed  by  him,  without  subjecting  his  one-sixth  to  the  pay- 
ment of  a  proportionate  part  of  the  sum.  So  too,  the  whole  of  the  expenses 
incurred,  are  to  be  sustained  by  the  owners  of  the  five-sixths.  This  cannot 
be  right.  But  these  objections  are  of  no  importance,  compared  with  that 
which  denies  the  right  of  the  district  court  to  act  in  the  case.  It  was  a  pro- 
ceeding in  the  admiralty,  and  the  vessel  was  n6t  the  subject  of  admiralty 
jurisdiction,  by  a  person,  who,  if  the  jurisdiction  existed,  could  not  come 
into  the  court  as  a  suitor,  and  on  an  alleged  contract,  of  which  an  admiralty 
court  cannot  take  cognisance. 
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*The  local  law  of  Louisiana,  giving  to  the  master  a  lien  on  the  ship 
for  wages,  cannot  be  extended  to  the  case  of  the  libellant.  Because 
his  service,  as  master,  having  begun  and  ended  at  Louisville,  or,  at  the  far- 
thest, at  Memphis,  was  wholly  without  the  limits  of  the  state  of  Louisiana, 
and  above  tide-water.  A  state  law  cannot  extend  the  admiralty  jurisdiction 
to  a  subject  in  its  nature  not  within  that  jurisdiction.     7  Pet.  337,  341. 

But  if  he  have  a  lien  for  his  wages,  then  the  decree  is  erroneous  in  giving 
him  a  year's  salary  for  the  services  of  a  part  of  a  year ;  on  the  idea,  that  an 
employment  of  a  master  of  a  boat  is,  in  the  absence  of  a  specific  stipulation, 
a  hiring  for  one  year  ;  and  that  the  owners  cannot  dismiss  him  without  cause. 
A  contract  with  a  master,  in  the  absence  of  a  special  agreement,  is  a  hiring 
by  the  month,  and  not  by  the  year.  Montgomery  v.  Wharton^  2  Pet.  Adm. 
401.  The  owners  of  a  ship  may,  at  their  pleasure,  dismiss  the  master.  2 
Pet.  Adm.  397  ;  1  Dall.  49  ;  Bee  388  ;  4  Rob.  287  ;  Edw.  242  ;  1  Dods.  22  ; 
Abbot  on  Shipping  131,  note  1. 

The  decree  is  also  erroneous,  in  directing  libellant's  advances  for  neoes- 
saries  to  be  paid  out  of  the  proceeds  of  sale. 
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After  the  argament  had  proceeded  thus  far,  the  court  expressed  a  desire 
lo  hear  the  connse]  for  the  appellees  on  the  question  of  jurisdiction  ;  hefore 
the  merits  were  further  discussed. 

Catrony  for  the  appellees,  on  the  question  of  jurisdiction. — In  the  case 
in  1  Pet.  324,  the  steamboat  Planter  was  of  the  very  description  of  the 
Orleans,  trading  up  the  river  from  New  Orleans,  and  only  partly  where  the 
tide  flowed.  Her  character,  therefore,  did  not  give  the  court  jurisdiction. 
The  repairs  bestowed  upon  her  formed  no  maritime  lien,  and  did  not  give 
jurisdiction.  What  did?  Her  situation  in  tide- water  gave  the  court  power 
over  her ;  and  the  lien  created  by  the  laws  of  Louisiana  was  enforced  solely 
because  of  the  locality  of  the  vessel.  The  Orleans  is  a  similar  vessel ;  was 
fixed  with  a  similar  lien  ;  and  was  found  in  a  similar  locality.  She,  by  the 
laws  of  Louisiana,  had  a  lien  attached  to  her  for  wages,  &c.  There  can . 
be  no  doubt,  the  state  courts  of  Louisiana  can  enforce  such  lien  against  the 
♦  i«n  ^^*^^/  ^^®y  J^ave  done  so,  ever  since  Louisiana  *has  been  part  of 
J  the  United  States.  This  rests  on  the  principle  of  ordinary  attach- 
ment laws  ;  and  it  is  convenient.  Every  boat  has  a  principal  agent  at 
New  Orleans  to  procure  freights,  of  course — ^the  owners  are  scattered  from 
Pittsburgh  to  New  Orleans,  as  in  this  case.  The  boat-hands  cannot  sue  them 
so  well  as  by  libel  at  New  Orleans,  where  the  boat  certainly  is  detained — 
and  not  elsewhere  is  she  certainly  detained.  The  question  to  be  decided  in 
advance  is,  can,  in  any  case,  the  boat's  crew  enforce  the  law  of  lien  of 
liOuisiana?  If  they  can,  then  for  the  sake  of  the  principle,  we  wish  not  to 
be  forestalled  by  the  supposed  facts  of  the  present  cause.  These  have  not 
been  debated,  and  are  certainly,  to  an  extent,  for  the  libellant. 

A  part-owner  may  enforce  his  rights  in  the  admiralty.  Brown's  Civil 
Law,  131-2  ;  2  Pet.  Adm.  290-1.  He  is  a  tenant  in  common,  and  part-owner, 
just  as  the  boat-wrights  were  part-owners  m  case  of  the  The  Planter,  7  Pet. 
324.  So,  he  who  has  wages  due,  is  part-owner,  just  as  the  boat-builders 
were.  In  case  of  77ie  JPlanter,  neither  the  nature  of  the  vessel,  nor  the 
nature  of  the  service  performed,  gave  jurisdiction  ;  it  was  by  reason  alone 
of  the  boat  being  in  tide-water,  that  the  lien  created  by  the  local  laws 
was  enforced.  If  the  cases  are  not  analogous,  it  is  difficult  to  distinguish 
them. 

The  local  law  of  lien,  applicable  to  the  cause,  will  be  found  in  the  Civil 
Code  of  Practice  of  Louisiana,  §  104.  It  includes  the  master  and  all  others 
navigating  vessels,  or  water-craft  navigating  and  trading  to  New  Orleans. 
And  when  the  lien  is  fixed,  the  right  to  seize  and  sell  is  expressly  given. 
The  main  question  in  this  cause,  being  settled  for  the  libellant,  puts  all  the 
incidents  to  rest :  so,  if  it  be  adjudged  to  rest  upon  the  general  mari- 
time law,  the  cause  is,  upon  the  whole  of  the  incidental  points,  for  the 
defendants. 

Story,  Justice,  delivered  the  opinion  of  the  court. — This  is  an  appeal 
from  the  district  court  of  the  district  of  Louisiana.  Thomas  PhoBbus,  who 
is  the  owner  of  one-sixth  part  of  the  steamboat  Orleans,  filed  a  libel  on  the 
admiralty  side  of  that  court,  against  Forsyth  and  others,  who  are  the  own- 
ers of  the  other  five-sixth  parts  of  the  same  steamboat,  alleging  himself  to 
be  a  part-owner  and  master  of  the  steamboat,  and  that  he  had  been  dispos- 
vessed  by  the  other  owners,  who  were  navigating,  trading  with,  and 
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*U8iDg,  the  boat,  contrary  to  his  wishes  ;  that  he  wished  to  have  an 
amicable  sale  of  the  boat,  bnt  the  other  owners  refused,  and  were  about 
to  send  her  up  the  Mississippi  on  another  trip,  against  his  wishes  ;  that 
the  boat  then  lay  at  New  Orleans,  within  the  ebb  and  flow  of  the  tide,  and 
within  the  admiralty  jurisdiction  of  the  court :  therefore,  he  prayed  admir- 
alty process  against  the  boat,  and  that  the  boat  might  be  sold,  and  one- 
sixth  part  of  the  proceeds  be  paid  to  him  ;  and  that  the  other  partners  might 
account  to  him  for  the  earnings  of  the  boat  to  the  day  of  the  sale. 

The  appellants  (the  claimants  and  owners  of  the  five-sixths)  appeared, 
and  in  their  answer  admitted  the  title  of  the  libellant  to  the  one  sixth  part. 
But  they  denied  the  jurisdiction  of  the  court,  alleging  that  the  boat  did  not 
navigate  waters  where  the  tide  ebbs  and  flows  ;  but  that  she  navigated  only 
between  New  Orleans  and  the  interior  towns  on  the  Mississippi  river,  and 
its  tributary  waters.  They  further  alleged,  that  she  was  not  a  maritime 
boat,  and  was  never  intended  to  navigate  the  high  seas.  They  further 
answered,  and  in  case  their  objection  to  the  jurisdiction  should  be  overruled, 
they  alleged  certain  matters  to  the  merits,  upon  which  it  is  unnecessary  to 
dwell,  as  our  present  discussion  will  be  confined  exclusively  to  the  ques- 
tions of  jurisdiction. 

It  seems,  that,  subsequently,  a  libel  was  filed  against  the  same  boat,  by 
one  of  her  crew,  for  wages.  In  that  suit,  Phoebus  also  filed  a  claim  for 
wages  as  master,  and  for  necessaries  advanced  by  him  for  the  boat,  while  he 
acted  as  master.  These  charges  were,  by  the  agreement  of  the  parties, 
allowed  to  be  transferred  to  the  present  suit ;  and  of  course,  were  to  be 
treated  as  if  they  had  been  alleged  in  the  original  libel.  It  may  be  hero 
proper  to  state,  that  it  is  very  irregular,  and  against  the  known  principles 
of  the  courts  of  admiralty,  to  allow  in  a  libel  in  rem^  and  quasi  for  posses- 
sion (as  the  present  libel  assumes  in  some  sort  to  be),  the  introduction  of  any 
other  matters  of  an  entirely  different  character  ;  such  as  an  account  of  the 
vessel's  earnings,  or  the  claim  of  the  part-owner  for  his  wages  and  advances 
as  master.  In  the  first  place,  the  admiralty  has  no  jurisdiction  at  all  in 
matters  of  account  between  part-owners.  In  the  next  place,  the  master, 
even  in  case  of  maritime  services,  has  no  lien  upon  the  vessel  for  the  pay- 
ment of  them.  So  that,  in  both  respects,  these  matters  belonged  dd  alium 
examen. 

But  to  return  to  the  question  of  jurisdiction.  There  is  no  doubt, 
*that  the  boat  was  employed  exclusively  in  trade  and  navigation  rit^ao 
upon  the  waters  of  the  Mississippi,  and  its  tributary  streams  ;  and  ^ 
that  she  was  not  employed  or  intended  to  be  employed  in  navigation 
and  trade  on  the  sea,  or  on  tide- waters.  And  the  wages  of  the  master,  and 
the  advances  made  by  him,  for  which  he  now  claims  recompense  out  of  the 
proceeds  of  the  steamboat,  are  on  account  of  voyages  made  on  such  interior 
waters.  Under  these  circumstances,  the  question  arises,  whether  the  district 
court  had  jurisdiction,  as  a  court  of  admiralty,  to  entertain  either  the  original 
libel,  or  the  claims  in  the  supplementary  proceedings.  We  shall  shortly  give 
our  opinions  on  both  points. 

And  in  the  first  place,  in  respect  to  the  original  libel.     The  jurisdiction 

^of  courts  of  admiralty  in  cases  of  part-owners,  having  unequal  interests  and 

shares,  is  not,  and  never  has  been,  applied  to  direct  a  sale,  upon  any  dispute 

between  them  as  to  the  trade  and  navigation  of  a  ship  engaged  in  maritime 
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voyages,  properly  so  called.  The  majority  of  the  owners  have  a  right  to 
employ  the  ship  in  such  voyages  as  they  may  please,  giving  a  stipulation 
to  the  dissenting  owners  for  the  safe  return  of  the  ship,  if  the  latter,  upon 
a  proper  libel  filed  rn  the  admiralty,  require  it.  And  the  minority  of  the 
owners  may  employ  the  ship,  in  the  like  manner,  if  the  majority  decline  to 
employ  her  at  all.  So  the  law  is  laid  down  in  Lord  Tenterden's  excellent 
Treatise  on  Shipping.  (Abbott  on  Ship,  part  1,  ch.  3,  §  4-7.)  If,  therefore, 
this  were  a  vessel  engaged  in  maritime  navigation,  the  libel  for  a  sale  could 
not  be  maintained. 

But  the  case  is  not  one  of  a  steamboat  engaged  in  maritime  trade  or 
navigation.  Though,  in  her  voyages,  she  may  have  touched,  at  one  terminus 
of  them,  in  tide- waters,  her  employment  has  been,  substantially,  on  other 
waters.  The  admiralty  has  not  any  jurisdiction  over  vessels  employed  on 
such  voyages,  in  cases  of  disputes  between  part-owners.  The  true  test  of 
its  jurisdiction  in  all  cases  of  this  sort  is,  whether  the  vessel  be  engaged, 
substantially,  in  maritime  navigation,  or  in  interior  navigation  and  trade, 
not  on  tide-waters.  In  the  latter  case,  there  is  no  jurisdiction.  So  that,  in 
this  view,  the  district  court  had  no  jurisdiction  over  the  steamboat  involved 
in  the  present  controversy;  as  she  was  wholly  engaged  in  voyages  on  such 
interior  waters. 

Secondly,  in  respect  to  the  wages  and  advances  claimed  by  the  libellant. 
They  are  for  services,  not  maritime,  and  for  disbursements,  nor  maritime. 
*1R4 1  U^^^^  ^^^^  circumstances,  the  admiralty  has  no  jurisdiction  ;  *for  its 
jurisdiction  is  limited,  in  matters  of  contract,  to  those,  and  those  only, 
which  are  maritime.  This  was  expressly  decided  by  this  court  in  the  case 
of  77ie  Steambo'at  Jefferson^  lO'Wheat.  429;  which,  substantially,  on  this 
point,  decides  the  present  case. 

There  is  another  ground  equally  fatal  to  the  claim  of  the  master  for 
wages,  which  has  been  already  alluded  to.  By  the  maritime  law,  the  master 
has  no  lien  on  the  ship,  even  for  maHtime  wages ;  d,  fortiori^  the  claim 
would  be  inadmissible,  for  services  on  voyages  not  maritime. 

But  it  is  said,  that  the  law  of  Louisiana  creates  a  lien  in  favor  of  the 
master  of  a  vessel  engaged  in  voyages  like  the  present ;  and  if  so,  it  may, 
upon  the  principles  recognised  by  this  court,  in  Peyroux  v.  Howardy  1  Pet. 
343,  be  enforced  in  the  admiralty.  That  decision  does  not  authorize  any 
such  conclusion.  In  that  case,  the  repairs  of  the  vessel  for  which  the  state 
laws  created  a  lien,  were  made  at  New  Orleans,  on  tide-waters.  The  con- 
tract was  treated  as  a  maritime  contract ;  and  the  lien  under  the  state  laws 
was  enforced  in  the  admiralty,  upon  the  ground,  that  the  court,  under  such 
circumstances,  had  jurisdiction  of  the  contract,  as  maritime  ;  and  then  the 
lien,  being  attached  to  it,  might  be  enforced,  according  to  the  mode  of 
administering  remedies  in  the  admiralty.  The  local  laws  can  never  confer 
jurisdiction  on  the  courts  of  the  United  States  ;  they  can  only  furnish  rules 
to  ascertain  the  rights  of  parties  ;  and  thus  assist  in  the  administration  of 
the  proper  remedies,  where  the  jurisdiction  is  vested  by  the  laws  of  the 
United  States.  In  this  view  of  the  point  of  jurisdiction,  we  do  not  think  it 
necessary  to  decide,  whether,  by  the  local  law  of  Louisiana,  the  master  had 
a  lien  on  the  steamboat  for  his  wages,  or  not ;  nor,  whether,  if  such  a  lien 
existed  by  that  law,  it  could  be  applied  to  any  steamboats  not  belonging  to 
citizens  of  that  state,  for  services  not  rendered  in  that  state. 
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Upon  the  whole,  oar  jndgment  is,  that  the  district  court  had  no  jurisdic- 
tion of  the  libel  or  its  incidents  ;  and  therefore,  that  the  decree  of  the  dis- 
trict court  must,  upon  this  ground,  be  reversed,  and  a  mandate  awarded  to 
the  district  court  to  dismiss  the  suit,  for  want  of  jurisdiction. 

Decree  reversed, 

*BsB0ES8  Pools  and  others,  Plaintiffs  in  error,  v.  The  Lessee  of    [*185 
John  Fleegeb  and  others. 

Compacts  between  states. — Staie  boundaries. — Eaooeptions. —  Will  ofUmds. 
Ejectment. — Joint  demise. 

The  plaintifh,  in  the  circuit  court  of  West  Tennessee,  instituted  an  ejectment  for  a  tract  of  land 
held  under  a  Virginia  military  land-warrant,  situate  north  of  a  line  called  Mathews^s  line,  and 
south  of  Walker's  line,  the  latter  being  the  established  boundary  between  the  states  of  Ken- 
tucky and  Tennessee,  as  fixed  by  a  compact  between  these  states,  made  in  1820 ;  by  which 
compact,  although  the  jurisdiction  over  the  territory  to  the  south  of  Walker's  line  was  acknow- 
edged  to  belong  to  Tennessee,  the  titles  to  lands  held  under  Virginia  military  land-warrants 
&c.,  and  grants  from  Kentucky,  as  far  south  as  "  Mathews's  line,*'  were  declared  to  be  con- 
firmed; the  state  of  Kentucky  having,  before  the  compact,  clauned  the  right  to  the  soil  as  well 
as  the  jurisdiction  over  the  territory,  and  having  granted  lands  in  the  same ;  the  compact  of 
1820  was  confirmed  by  congress.  The  defendants  in  the  ejectment  claimed  the  lands  under 
titles  emanating  from  the  state  of  North  Carolina,  in  1786,  1794  and  1795,  before  the  forma- 
tion of  the  state  of  Tennessee,  and  grants  from  the  state  of  Tennessee  in  1809,  1811,  1812  and 
1814,  in  which  the  lands  claimed  by  the  defendants  were  situated,  according  to  the  boundary 
of  the  state  of  Tennessee,  declared  and  established  at  the  time  the  stnte  of  Tennessee  became 
one  of  the  states  of  the  United  States.  The  circuit  court  instructed  the  jury,  that  the  state  of 
Tennessee,  by  sanctioning  the  compact,  admitted,  in  the  most  solemn  form,  that  the  lands  in 
dispute  were  not  within  her  jurisdiction,  nor  within  the  jurisdiction  of  North  Carolina,  at  the 
time  they  were  granted ;  and  that,  consequently,  the  titles  were  subject  to  the  compact :  Hdd^ 
that  the  instructions  of  the  circuit  court  were  entirely  correct 

It  is  a  part  of  the  general  right  of  sovereignty,  belonging  to  independent  nations,  to  establish  and  fix 
the  disputed  boundaries  between  their  respective  limits ;  and  the  boundaries  so  established  and 
fixed  by  compact  between  nations,  become  conclusive  upon  all  the  subjects  and  citizens  thereof, 
and  bind  their  rights ;  and  are  to  be  treated,  to  all  intents  and  purposes,  as  the  real  boundaries. 
This  right  is  expressly  recognised  to  exist  in  the  states  of  the  Union,  by  the  constitution  of 
the  United  States ;  and  is  guarded  in  its  exercise,  by  a  single  limitation  or  restriction  only, 
reqmring  the  consent  of  congress. 

The  grants  under  which  the  defendants  m  the  circuit  court  claimed  to  hold  the  land  were  not 
rightfully  made,  because  they  were  originally  Iwyond  the  territorial  boundary  of  North  Caro- 
lina and  Tennessee ;  this  is,  by  necessary  implication,  admitted  by  the  compact  between  the 
states  of  Kentucky  and  Tennessee. 

In  the  ordinary  course  of  things,  on  the  trial  of  a  cause  before  a  jury,  if  an  objection  is  made 
and  overruled,  as  to  the  admission  of  evidence,  and  the  party  does  not  take  any  exception,  he 
IB  understood  to  waive  it.  The  exception  need  not,  indeed,  then  be  put  in  form,  or  written 
out  at  large  and  signed  ;  but  it  is  sufficient,  if  it  be  taken,  and  the  right  reserved  to  put  it  in 
form,  within  the  time  prescribed  by  the  practice  or  the  rules  of  the  court. 

Where  a  will,  devising  lands,  made  in  one  state,  is  registered  in  another  state,  in  which  the  lands 
lie,  the  registration  has  relation  backwards ;  and  it  is  wholly  immaterial,  whether  the  same  was 
made  before  or  after  the  commencement  of  a  suit. 

*In  the  state  of  Tennessee,  the  uniform  practice  has  been,  for  tenants  in  common  in  eject-  r««  gii 
ment,  to  declare  on  a  joint  demise ;  and  to  recover  a  part,  or  the  whole,  of  the  premises  *' 
declared  for,  according  to  the  evidence  adduced. 

Fleeger  v.  Pool,  1  McLean  185,  affirmed. 

Ebbob  to  the  Circuit  Court  for  the  district  of  West  Tennessee.    John 
Fieeger  and  others,  the  defendants  in  error,  instituted  an  action  of  eject- 
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ment,  iu  1832^  to  the  September  term  of  the  circuit  court  of  the  United 
States  for  the  district  of  West  Tennessee,  to  recover  a  tract  of  land  con- 
taining 272*?  acres,  lying  in  Montgomery  county,  in  the  state  of  Tennessee, 
and  lying  south  of  "  Walker's  line,"  the  established  boundary  line  between 
the  state  of  Kentucky  and  the  state  of  Tennessee,  and  north  of  a  line  called 
"Mathews's  line,"  which  is  in  latitude  36°  30'  north  ;  being  the  line  which, 
by  the  constitution  of  the  state  of  North  Carolina,  was  declared  to  be  the 
true  northern  boundary  line  of  the  state  of  Tennessee,  and  which  is  described 
as  such  by  the  charter  of  King  Charles  II. 

The  original  title  of  the  plaintiffs  in  the  circuit  court,  was  a  Virginia 
military  warrant.  No.  2686,  dated  3d  of  March  1784,  for  6000  acres  of  land, 
in  favor  of  John  Montgomery  ;  and  the  plaintiffs  read  in  evidence  the  will 
of  Frederick  Rohrer,  to  whom  a  grant  from  the  state  of  Kentucky,  as  the 
assignee  of  John  Montgomery,  was  isdued,  on  the  24th  of  February 
1796. 

The  will  of  Frederick  Rohrer,  made  and  duly  admitted  to  probate  in 
Pennsylvania,  of  which  state  he  was  a  citizen,  was  not  registered  in  the 
state  of  Tennessee,  until  after  the  institution  of  this  suit. 

The  plaintiffs  introduced  in  evidence  a  compact,  made  on  the  2d  of  Feb- 
ruary 1820,  between  the  states  of  Kentucky  and  Tennessee  ;  which,  after 
reciting  that  those  states  were  desirous  of  terminating  the  controversy 
which  had  so  long  existed  between  them,  relative  to  their  common  bound- 
ary, and  the  appointment  of  commissioners  for  that  purpose,  proceeds  to 
declare  ;  that  the  boundary  and  separation  between  the  states  of  Kentucky 
and  Tennessee  shall  be  as  follows  : 

Art.  1.  The  line  run  by  the  Virginia  commissioners,  in  the  year  1779-80, 
commonly  called  "  Walker's  line,"  as  the  same  is  now  reputed,  understood 
and  acted  upon  by  the  said  states,  their  respective  officers  and  citizens, 
from  the  south-eastern  corner  of  Kentucky,  to  the  Tennessee  river,  thence 
^1  with  and  up  the  said  river  *to  the  point  where  the  line  of  Alexander 
^  and  Munsell,  run  by  them  in  the  last  year,  under  the  authority  of  an 
act  of  the  legislature  of  Kentucky,  entitled  "  an  act  to  run  the  boundary 
line  between  this  state  and  Tennessee,  west  of  the  Tennessee  river,  approved 
February  8th,  1819,"  would  cross  said  river,  and  thence  with  the  said  line 
of  Alexander  and  Munsell,  to  the  termination  thereof,  on  the  Mississippi 
river,  below  New  Madrid. 

Art.  4.  The  claims  to  lands  lying  west  of  the  Tennessee  river,  and  north 
of  Alexander  and  Munsell's  line,  derived  from  North  Carolina  or  Tennes- 
see, shall  be  considered  null  and  void,  and  claims  to  lands  lying  south  of 
said  line,  and  west  of  Tennessee  river,  derived  from  Virginia  or  Kentucky, 
shall  in  like  manner  be  considered  null  and  void. 

Art.  5.  All  lands  now  vacant  and  unappropriated  by  any  person  or  per- 
sons claiming  to  hold  under  the  states  of  North  Carolina  or  Tennessee,  east 
of  the  Tennessee  river,  and  north  of  the  parallel  of  latitude  of  36°  30'  north, 
shall  be  the  property  of,  and  subject  to  the  disposition  of  the  state  of  Ken- 
tucky, which  state  may  make  all  laws  necessary  and  proper  for  disposing  of 
and  granting  said  lands,  or  any  part  thereof  ;  and  may,  by  herself  or  officers, 
do  any  acts  necessary  and  proper  for  carrying  the  foregoing  provisions  of 
this  article  into  effect ;  and  any  grant  or  grants  she  may  make  therefor 
shall  be  received  in  evidence,  in  all  the  courts  of  law  or  equity  in  the  state 
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of  Tennessee,  and  be  available  to  the  party  deriving  title  under  the  same  ; 
and  the  land  referred  to  in  this  article  shall  not  be  subject  to  taxation  by 
the  state  of  Tennessee  for  five  years,  except  so  far  as  the  same  may  in  the 
meantime  be  appropriated  by  individuals. 

Art.  6.  Claims  to  land  east  of  the  Tennessee  river,  between  Walker's 
line  and  the  latitude  of  36^  30'  north,  derived  from  the  state  of  Virginia,  in 
consideration  of  military  services,  shall  not  he  prejudiced  in  any  respect  by 
the  establishment  of  Walker's  line,  but  such  claims  shall  be  considered  as 
rightfully  entered  or  granted  ;  and  the  claimants  may  enter  upon  said  lands, 
or  assert  their  rights  in  the  courts  of  justice,  without  prejudice  by  lapse  of 
time,  or  from  any  statute  of  limitations  for  any  period  prior  to  the  settle- 
ment of  the  boundary,  between  the  two  states  :  saving,  however,  to  the 
holders  and  occupants  of  conflicting  claims,  if  any  there  be,  the  right  of 
showing  such  entries  or  grants  to  be  invalid,  and  of  no  effect,  or  that  they 
have  paramount  and  superior  titles  to  the  land  covered  by  such  Virginia 
claims. 

♦Art.  7.  All  private  rights  and  interests  of  lands  between  Walk-  r^t.oo 
er's  line  from  the  Cumberland  river,  near  the  mouth  of  Oby's  river,  L 
to  the  south-eastern  comer  of  Kentucky,  at  the  point  where  the  boundary 
line  between  Virginia  and  Kentucky  intersected  Walker's  line,  on  the 
Cumberland  mountain,  and  the  parallel  of  36°  30'  north  latitude,  hereto- 
fore derived  from  Virginia,  North  Carolina,  Kentucky  or  Tennessee,  shall 
be  considered  as  rightfully  emanating  from  either  of  those  states  ;  and  the 
states  of  Kentucky  and  Tennessee  reserve  to  themselves,  respectively,  the 
power  of  carrying  into  grant,  claims  not  yet  perfected,  and  in  case  of  con- 
flicting claims  (if  any  there  be),  the  validity  of  each  claim  shall  be  tested 
by  the  laws  of  the  state  from  which  it  emanated,  and  the  contest  shall  be 
decided  as  if  each  state,  respectively,  had  possessed  the  jurisdiction  and  soil, 
and  full  power  and  right  to  authorize  the  location,  survey  or  grant,  accord- 
ing to  her  own  rules  and  regulations. 

Art.  8.  It  is  agreed,  that  the  foregoing  articles  shall  receive  the  most 
liberal  construction,  for  effecting  the  objects  contemplated  ;  and  should  any 
disagreement  arise  as  to  the  interpretation,  or  in  the  execution  thereof,  two 
citizens  of  the  United  States,  but  residents  of  neither  Kentucky  or  Tennes- 
see, shall  be  selected,  one  by  the  executive  of  each  state,  with  power  to 
choose  an  umpire,  in  case  of  disagreement,  whose  decision  shall  be  final  on 
all  points  to  them  submitted. 

Art.  9.  Should  any  further  legislative  acts  be  requisite  to  effectuate  the 
foregoing  articles  and  stipulations,  the  faith  of  the  two  states  is  hereby 
pledged,  that  they  will  unite  in  making  such  provisions,  and  respectively 
pass  such  laws  as  may  be  necessary  to  carry  the  same  into  full  and  complete 
effect. 

'Iliis  treaty  was  ratified  by  acts  of  the  several  legislatures  of  the  states 
of  Kentucky  and  Tennessee,  in  1803. 

The  plaintiffs  also  proved,  that  the  legislature  of  Tennessee  had,  by  several 
acts,  recognised  Mathews's  line  as  being  in  the  position  of  36**  30'  north, 
and  that,  according  to  observations  made  by  commissioners  appointed  by 
the  governor  of  Tennessee,  Walker's  line  was  about  eight  statute  miles 
north  of  the  true  meridian  of  30°  30'.  They  proved,  that  the  land  in  contro- 
versy was  to  the  south  of  Walker's  line,  and  between  it  and  Mathews's  line, 
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and  that  Mathews's  line  was  run  conformable  to  the  observations  of  the 
commissioners. 

The  defendants  objected  to  the  introduction  of  the  will  of  Frederick 
♦  iftQl  *Rohrer,as  evidence  :  Ist,  upon  the  ground  that  the  probate  and  cer- 
^  tificate  were  not  such  as  to  authorize  its  registration  in  this  state  ; 
2d,  upon  the  ground,  that  said  will  was  registered  in  Tennessee,  since  the 
institution  of  this  suit,  and  more  than  twelve  months  after  the  death  of  the 
testator  ;  and  therefore,  could  only  take  effect  from  the  date  of  registration. 
But  these  objections  were  overruled  by  the  court,  and  the  will  was  read  to 
the  jury  by  the  plaintiffs,  as  evidence  of  title. 

The  defendants  proved,  that  all  the  lands  in  their  possession  lay  south 
of  Walker's  line,  from  a  half  to  two  miles  distance. 

The  defendants  likewise  objected  to  the  evidence  of  title  offered  by  the 
lessors  of  the  plaintiffs,  upon  the  ground,  that  their  title  was  a  tenancy  iij 
common,  which  would  not,  in  law,  support  a  joint  demise,  and  they  moved 
to  nonsuit  the  plaintiffs,  upon  this  ground.  But  their  objection  and  motion 
were  overruled  by  the  court,  with  an  intimation  that  the  point  would  be 
considered  on  a  motion  for  a  new  trial. 

No  exception  to  the  opinion  of  the  court  in  permitting  the  will  to  be 
read,  was  taken  in  the  progress  of  the  trial ;  nor  was  it  stated,  that  the 
right  to  do  so  was  reserved.  The  practice  of  the  court  was  for  exceptions  to 
be  taken  after  trial,  if  deemed  necessary. 

The  defendants  read  to  the  jury  the  following  grants,  to  wit :  No.  1620, 
from  the  state  of  North  Carolina  to  Thomas  Smith,  for  640  acres,  dated  27th 
of  April  1792  ;  No.  1140,  from  the  state  of  North  Carolina  to  James  Ross, 
for  274  acres,  dated  I4th  of  March  1786  ;  No.  102,  from  the  state  of  North 
Carolina  to  N.  Hughes,  for  316  acres,  dated  7th  March  1786  ;  a  grant  from 
the  state  of  North  Carolina  to  Samuel  Barton,  for  1000  acres,  dated  9th  of 
July  1797  ;  a  grant  from  said  state  to  Duncan  Stewart,  for  37o  acres,  dated 
17th  November  1797;  and  a  grant  from  said  state  to  John  McNairy,  for 
274  acres,  dated  6th  of  December  1797. 

The  defendants  also  read  the  following  grants  from  the  state  of  Tennes- 
see, to  wit :  No.  913,  to  John  Shelby,  for  320  acres,  dated  6th  of  March 
1809  ;  another  grant  from  the  state  of  Tennessee  to  John  Shelby,  for  100 
acres,  dated  8th  March  1814  ;  a  grant  from  the  state  of  Tennessee  to  Rob- 
ert Nelson,  for  800  acres,  dated  1 7th  April  1811  ;  and  a  grant  from  Tennes- 
see to  William  E.  Williams,  for  80  acres,  dated  6th  November  1812. 

The  defendants  then  read  to  the  jury  regular  conveyances,  deducing  the 
♦iQol  ^^^^®  *^  themselves  from  the  different  grantees  above  mentioned,  *and 
^  proved,  that  said  grants  covered  their  possessions,  respectively  ; 
except  that  each  of  the  defendants  whom  the  jury  found  guilty  of  the  tres- 
pass and  ejectment  in  the  declaration  mentioned,  were  in  possession  of  por- 
tions of  land  not  covered  by  any  grant  older  in  date  than  the  grant  from 
the  state  of  Kentucky  to  Frederick  Rohrer,  under  which  the  lessors  of  the 
plaintiffs  claimed.  The  defendants  also  proved,  that  the  different  grantees 
above  mentioned,  under  whom  they  claimed,  took  possession  of  the  different 
tracts  of  land  contained  in  the  grants  by  them  read,  on  or  about  the  dates 
of  said  grants  ;  and  that  they,  and  those  deriving  title  under  them,  had 
continued  in  possession  of  the  same,  ever  since,  claiming  the  lands  as 
their  own. 
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The  defendants  then  read  to  the  jury  the  statute  of  Virginia,  passed  on 
the  7th  of  December  1791,  eh.  66,  recognising  and  confirming  Walker's 
line,  as  the  boundary  between  that  state  and  North  Carolina  ;  also  the  act 
of  Virginia,  passed  on  the  18th  of  December  1789,  ch.  5t3,  §§  14,  15,  proposing 
to  erect  the  district  of  Kentucky  into  an  independent  state  ;  also  the  act  of 
congress,  passed  on  the  4th  of  February  1791,  ch.  78,  §§  1,  2,  assenting  to 
the  erection  of  the  said  district  of  Kentucky  into  an  independent  state,  at 
a  certain  future  time,  and  upon  certain  conditions  ;  also  the  compact  between 
the  states  of  Tennessee  and  North  Carolina. 

The  defendants  then  proved,  that  the  states  of  North  Carolina  and  Ten- 
nessee had  claimed  up  to  Walker's  line,  as  the  true  lino  of  boundary  between 
those  states  and  the  states  of  Virginia  and  Kentucky  ;  from  the  time  at 
which  it  was  run,  up  to  the  time  of  the  treaty  between  Tennessee  and  Ken- 
tucky, made  for  the  settlement  thereof,  in  1 820. 

The  defendant  also  proved,  that  the  county  lines  of  Tennessee  were 
Walker's  line  on  the  north.  That  in  her  legislative,  judicial  and  military 
capacity,  Tennessee  always  claimed  possession,  and  acted  up  to  said  line  as 
the  northern  boundary  of  the  state  ;  that  the  process  of  her  courts  ran  up 
to  said  line,  and  was  executed  up  to  it ;  that  all  criminal  acts  committed  to 
the  south  of  said  line,  and  north  of  the  soythern  boundary  of  Tennessee, 
were  tried  and  punished  in  the  state  of  Tennessee,  and  not  in  the  state  of 
Kentucky  ;  and  instances  were  proved,  where  persons  put  upon  trial  in  Ken- 
tucky for  criminal  offences,  had  been  acquitted,  upon  the  sole  ground  that 
the  offences  were  committed  on  the  south  side  of  Walker's  line.  That  the 
inhabitants  south  of  said  line  all  paid  taxes  in  the  state  of  ^Tennessee,  ^^ 
and  not  in  the  state  of  Kentucky  ;  that  they  were  always  enrolled  as  ^ 
militia  of  the  state  of  Tennessee,  and  mustered  as  such,  up  to  said  line  ; 
that  they  always  voted  at  elections  in  Tennessee,  as  citizens  thereof,  and  not 
in  Kentucky.  That,  in  fact,  the  state  of  Tennessee  was  in  full  and  entire 
possession  of  all  the  lands  lying  to  the  south  of  said  line,  at  and  before  the 
emanation  of  the  grant  to  Frederick  Rohrer,  under  which  the  lessors  of 
the  plaintiffs  claimed  title,  and  from  the  time  of  the  earliest  settlements  that 
were  made  in  that  part  of  the  country,  which  took  place  long  before  the 
dates  of  the  titles  under  which  either  of  the  parties  claimed.  The  defendants 
also  proved,  that  the  state  of  Kentucky,  so  far  as  regards  the  establishment 
of  her  county  lines,  the  service  of  her  militia,  the  payment  and  collection  of 
taxes,  the  regulation  of  her  judicial  process,  and  of  the  right  to  vo».e  at  elec- 
tions, conformed  to  Walker's  line,  as  her  southern  boundary.  The  defend- 
ants also  gave  in  evidence  the  observations  made  by  Jefferson  and  Fry,  and 
by  Walker  and  Henderson,  and  those  associated  with  them  ;  and  also 
proved,  that  the  latitude  of  Walker's  line  had,  since  the  running  thereof, 
been  taken  by  Gen.  Daniel  Smith,  a  man  of  science,  and  who  was  along 
with  Walker  at  the  running  of  his  line,  and  that  the  latter  observation  of 
Gen.  Smith  found  Walker's  line  to  be  about  in  latitude  36''  30'.  The 
defendants  also  proved,  that  some  years  since,  the  latiti:dc  had  been  taken 
by  a  scientific  gentleman,  and  from  the  result  of  his  observation.  Walker's 
line  was  two  or  three  miles  too  far  south.  It  also  appeared  in  evidence, 
that  Mere  wether  Lewis,  on  his  return  from  the  expedition  to  the  mouth  of 
Columbia  river,  had  taken  an  observation  somewhere  on  Cumberland  moun- 
tain, and  that  after  taking  it,  he  had  written  a  letter  to  some  person  in 
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Eentnckj,  giving  it  as  his  opinion,  that  Walker's  line  was  too  far  north  ; 
and  that  after  the  reception  of  said  letter,  there  was  much  talk  in  the  state 
of  Kentucky  about  claiming  to  the  true  latitude  of  36°  30' ;  but  it  did  not 
appear  that  any  de6nitive  public  act  of  the  state  of  Kentucky  had  been 
done  in  consequence  of  the  reception  of  the  information  aforesaid,  from 
Merewether  Lewis  ;  or  that,  so  far  as  Walker's  line  extended  west,  the 
relative  possessions  and  claims  of  the  two  states  had  been  interfered  with 
in  any  way.  But  it  did  appear,  that  about  the  year  1819,  shortly  after  the 
treaty  with  the  Chickasaw  tribe  of  Indians,  by  which  the  lands  lying  in 
Kentucky  and  Tennessee,  between  the  Mississippi  and  Tennessee  rivers, 
♦i  Q9l  ^^^^  acquired,  Kentucky  sent  two  commissioners,  Alexander  *an(i 
J  Munsell,  to  begin  at  a  point  on  the  Mississippi  river,  exactly  in  the 
latitude  of  36°  30',  and  to  run  a  line  from  thence  east,  to  where  the  same 
would  intersect  thp  Tennessee  river  ;  and  that  said  commissioners  reported 
to  Kentucky  that  they  did  so  begin,  and  so  run  a  line,  and  that  the  point 
where  it  would  have  crossed  the  Tennessee  river,  was  about  eleven  miles  to 
the  south  of  where  Walker's  line  reached  said  river,  on  the  east  side  thereof. 
Walker's  line  never  was  extended  farther  west  than  Tennessee  river. 

The  court  instructed  the  jury,  that  as,  by  the  compact  between  Ken- 
tucky and  Tennessee,  the  boundary  line  of  36°  30'  north,  was  fixed  several 
miles  south  of  Walker's  line,  and  of  the  land  in  controversy  ;  the  titles  of 
the  defendants  were  subject  to  the  compact  and  could  only  be  sustained 
under  it.  That  the  state  of  Tennessee,  by  sanctioning  the  compact,  admitted, 
in  the  most  solemn  form,  that  the  lands  in  dispute  were  not  within  her  juris- 
diction, nor  within  the  jurisdiction  of  North  Carolina,  at  the  time  they  wei-e 
granted  ;  and  that,  consequently,  the  titles  are  subject  to  the  condition  of 
the  compact.  After  the  verdict  of  the  jury,  the  defendants  moved  the  court 
to  grant  them  a  new  trial,  which  motion  was  overruled  by  the  court. 

The  verdict  of  the  jury  was  in  favor  of  the  plaintiffs,  on  which  the  circuit 
court  entered  judgment.  To  the  instructions  given  by  the  court  to  the  jury, 
on  the  several  interlocutory  questions  raised  on  the  trial,  and  in  overruling 
the  motion  for  a  new  trial,  the  defendants  excepted  ;  and  tendered  a  bill  of 
exceptions,  which  was  signed  by  the  court.  The  defendants  prosecuted  this 
writ  of  error. 

A  printed  argument  was  submitted  to  the  court  by  WcLshingtoiiy  for  the 
plaintiffs  in  error ;  and  the  case  was  argued  at  the  bar  by  Catron,  for  the 
defendants  in  error,  who  also  submitted  a  printed  argument  prepared  by 
Yerger  and  Forester^  the  counsel  for  the  plaintiffs  in  the  circuit  court. 

The  argument  of  Washington,  for  the  plaintiffs  in  error,  stated,  that  the 
locality  of  the  land  in  controversy  was  not  disputed  ;  it  lies  south  of  Walker's 
line  ;  neither  is  the  latitude  of  that  line,  it  being  36°  30'.  It  has  been  ascer- 
tained, that  Walker's  line  was  run  south  of  the  true  meridian,  thereby  tak- 
♦loql  i"g  *^i*oi^  Vii^g^nia  a  portion  of  territory  which  properly  belonged 
^  to  her ;  and  to  the  same  extent  increasing  the  territory  of  North 
Carolina. 

The  principal  question   in  the  case  is,  whether  Walker's  line,  whether 

made  correctly  or  not,  did  not  become  the  boundary  between  Virginia  and 

North  Carolina  ;  and  if  it  did,  whether  the  latter  state  had  not,  at  the  time 

of  the  inception  of  the  title  of  the  plaintiffs  in  error,  such  a  property  to  the 
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land  in  controversy,  as  was  capable  of  transmission  by  the  grants  under 
which  the  plaintiffs  in  error  claim.  This  is  contended  for  on  the  part  of  the 
plaintiff Sy  and  also  that  this  right  continued  down  to  1820,  except  so  far  as 
North  Carolina  or  Tennessee  had  transferred  the  property  to  individuals. 
The  treaty  of  boundary  was  made  in  1820,  between  Kentucky  and  Tennes- 
see ;  and  so  far  as  the  prior  boundary  of  Walker's  line  was  altered  or  affect- 
ed thereby,  Tennessee  might  part  with  her  dominion  over  this  territory ; 
but  not  with  property  in  it,  previously  transferred  by  North  Carolina  or 
herself,  for  a  full  and  valuable  consideration,  and  to  which  titles  in  full  form 
had  been  given.  « 

1.  Walker's  line,  after  the  demarcation,  became  the  boundary  between 
Virginia  and  North  Carolina,  by  express  and  positive  enactment  by  the 
former  state.  Act  of  the  legislature  of  Virginia,  of  December  1791  ;  1  Laws 
Va.  76,  ch.  66. 

2.  On  the  7th  day  of  December  1791,  the  date  of  the  passage  of  said  act 
of  assembly,  Virginia  still  retained  the  sovereignty  in  what  is  now  Ken- 
tucky, and  had  a  right  to  dispose  of  the  soil  within  that  part  of  her  char- 
tered limits,  or  agree  as  to  the  limits  with  an  adjoining  state.  On  the  18th 
of  December  1789  (1  Laws  Va.,  ch.  68,  p.  72),  Virginia  passed  a  law 
authorizing  the  district  of  Kentucky  to  elect  members  to  a  convention  to 
form  a  state  government ;  and  authorizing  her  to  become  an  independent 
state,  with  the  consent  of  the  congress  of  the  United  States  ;  and  on  the  1  st 
of  June  1792,  Kentucky  became,  by  a  law  of  the  United  States,  a  state  of 
the  Union.  The  law  fixing  definitely  Walker's  line  as  the  boundary  be- 
tween Virginia  and  North  Carolina,  and  which,when  Kentucky  became  a  state, 
was  her  southern  line,  was  thus  established,  while  Kentucky  was  a  part 
of  Virginia.  The  fact,  that  at  the  time  of  the  adoption  of  Walker's  line  by 
Virginia  as  a  boundary,  what  is  now  the  state  of  Tennessee  was  no  part  of 
the  dominion  of  North  Carolina,  but  was  the  territory  of  the  *United  rm^QA 
States,  south  of  the  Ohio,  makes  no  difference  in  the  case.  Virginia  ' 
fixed  her  own  boundary,  when  it  was  competent  for  her  to  do  it,  without 
consultation  with,  or  the  concurrence  of,  the  adjoining  claimant,  whoever  it 
might  be  ;  provided  she  did  not  encroach  upon  territory  not  her  own  ;  and 
this  is  admitted. 

3.  Without  any  legislative  enactment  of  Virginia,  adopting  Walker's 
line,  that  must  be  considered  the  boundary  between  Kentucky  and  Tennessee; 
in  virtue  of  the  principles  of  usucaption  and  prescription.  The  record  in 
this  case  abundantly  shows,  that  from  the  time  at  which  Walker's  line  was 
run,  it  was  mutually  recognised  by  Virginia  and  North  Carolina  ;  and  sub- 
sequently, by  Kentucky  and  Tennessee,  as  the  boundary  between  them. 
That  the  counties  in  those  states  were  laid  off  on  each  side  of  the  line,  those 
in  Kentucky,  calling  for  it  as  the  southern  boundary,  and  those  in  North 
Carolina,  as  the  northern  boundary.  That  the  territory  on  each  side  of 
the  line  was  actually  possessed  by  those  states,  respectively,  according  to  the 
above  designation  of  county  limits.  That  exclusive  jurisdiction  was  claimed 
and  exercised  by  Virginia  and  Kentucky  on  the  northern  side,  and  by  North 
Carolina  and  Tennessee,  on  the  southern  ;  and  that  the  jurisdictions  so 
claimed  and  exercised,  were  mutually  conceded  and  acquiesced  in.  That 
both  states,  not  only  in  the  appropriation  of  territory,  but  in  the  settlement 
of  inhabitants,  the  reputation  of  their  citizenship,  the  organization  of  their 
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militia,  the  voting  at  the  elections,  the  collection  of  taxes,  and  the  adminis- 
tration of  their  laws,  generally,  had  reference  to  this  line  as  a  common 
boundary.  It  is  true,  that  some  claims  to  land  situated  on  the  south  of  this 
line,  and  derived  under  the  state  of  Virginia,  do  exist ;  but  they  are  com- 
paratively few,  and  without  a  single  exception,  originated  either  before  the 
line  was  marked,  or  its  position  had  become  notorious.  A  decisive  proof 
that  many  more  private  titles  to  land  lying  between  this  line  and  the  true 
meiidian  of  36^80'  emanated  from  North  Carolina,  than  did  from  Virginia, 
is  to  be  found  in  the  fact,  that  by  the  treaty  of  1820,  said  line  was  finally 
established,  notwithstanding  it  was  then  admitted,  on  all  hands,  to  have 
been  placed,  in  the  first  instance,  too  far  north,  and  that  Tennessee  was  suf- 
fered to  retain  dominion  over  the  space  in  question  ;  and  that  the  claims  of 
individuals,  holding  under  her  and  North  Carolina,  were  sanctioned,  except 
BO  far  as  they  conflicted  with  older  ones  derived  under  Virginia  and  Ken- 
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tucky,  and  that  too,  for  a  very  inconsiderable  *equivalent.  Now,  why 
were  these  provisions  contained  in  the  treaty  ?  For  no  other  reason 
it  is  believed,  than  because  almost  the  whole  of  this  territory  had  been 
appropriated  by  North  Carolina  and  Tennessee,  and  the  citizens  of  the  latter 
state  had  a  deep  interest  that  things  should  remain  in  statu  quOy  and  the 
state  itself  was  under  obligations  to  maintain  their  rights  which  had  been 
thus  acquired.  And  for  corresponding  reasons,  the  state  of  Kentucky  must 
have  been  willing  to  renounce  a  claim  which  had  no  legal  foundation  for 
its  support ;  especially,  when  her  engagements  to  her  own  citizens  were  not 
much  concerned  in  the  matter ;  and  when,  at  the  same  time,  she  was  provid- 
ing security  for  the  most  of  them  against  the  adverse  titles  derived  from 
another  sovereignty. 

The  counsel  for  the  plaintiffs  in  error  also  contended,  that  the  possession 
of  the  lands  south  of  Walker's  line,  had  continued  so  long  in  North  Corolina 
and  Tennessee,  as  to  amount  to  a  prescription.  Between  nations  there  is  no 
specific  period  during  which  possession  of  disputed  territory  must  have 
remained  with  one  of  them,  to  constitute  a  title  hy  prescription  ;  because,  as 
between  such  claimants,  there  is  no  supreme  power  to  dictate  to  them  a 
positive  rule  of  action.  But  the  principle  applicable  to  such  a  case,  which 
is  derived  from  the  law  of  nations,  is,  that  possession  must  have  endured 
long  enough  to  evince  a  distinct  acquiescence  on  the  part  of  the  adverse 
claimant  in  the  rightfulness  of  the  possession  ;  and  what  length  of  posses- 
sion is  necessary  for  that  purpose,  must,  of  course,  depend  upon  the  peculiar 
circumstances  of  each  case.  To  give  to  possession  such  an  effect,  it  is 
requisite  also,  that  it  should  have  been  held  with  the  knowledge  of  the 
adverse  claimant ;  for  the  fact  of  possession  operates  against  the  party 
which  seeks  to  disturb  it,  as  presumptive  evidence  of  abandonment ;  and  it 
furnishes  to  the  party  holding  it,  proof  of  the  same  description,  and  of  equal 
force,  in  favor  of  the  existence  of  the  right.  In  this  case,  the  possession  of 
North  Carolina  may  be  coupled  with  that  of  Tennessee,  or  considered  as 
one  continuing  possession,  on  account  of  the  relation  which  those  states 
sustain  towards  each  other  ;  and,  for  the  same  reason,  the  acts  of  Virginia 
and  Kentucky  are  to  be  viewed  as  identical. 

It  was  contended,  that  this  possession,  and  the  constant  assertion  by 
North  Carolina  and  Tennessee,  of  title  to  the  territory  left  out  by  WalkcrV 
line,  was  well  kn^wn  to  Virginia,  and  was  acquiesced  in  by  her.     This  pos- 
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session  oommenocd,  and  the  acquiescence  of  *  Virginia  in  it,  before  the 
title  under  which  the  defendant  in  error  claims,  accrued.  The  argument 
contained  a  reference  to  written  testimony  and  to  legislative  enactments 
by  Virginia  ;  as  well  as  to  evidence  of  her  frequent  recognition  of  the  pos- 
session and  disposition  of  this  territory  by  the  executive  of  that  state,  after 
the  running  of  Walker's  line. 

It  is  a  principle  of  municipal  law,  perfectly  well  established,  that  pos- 
session of  land  for  a  great  length  of  time,  and  non-claim,  will  give  a  good 
title  ;  and  that,  in  support  of  such  a  title,  almost  anything  may  be  pre- 
sumed ;  such  as  an  act  of  parliament,  a  grant  from  the  crown,  a  deed  of  con- 
veyance, the  extinction  of  an  outstanding  opposing  title,  Ao.  Chalmer  v. 
Bradley y  and  Gibson  v.  Clark,  1  Jac.  A  Walk.  63  note  2,  161  ;  Jackson 
y.  Hudson,  3  Johns.  376  ;  Powell  v.  Milbanke,  Cowp.  103  ;  10  Johns.  380 ; 
3  Johns.  Cas.  118  ;  3  Conn.  630  ;  11  East  280  ;  10  Ibid.  488.  This  prin- 
ciple also  pervades  the  public  law,  and  is  not  affected  in  its  operation  by 
the  doctrine  of  ntdlum  tempus  occurrit  regi ;  because,  whenever  it  is 
brought  to  bear  upon  questions  of  public  law,  both  parlies  are  sovereigns, 
and  stand  in  the  same  relation  to  each  other  as  individuals  do  in  ordinary 
cases. 

4.  The  treaty  of  1820,  made  between  Kentucky  and  Tennessee,  does  not 
affect  the  title  of  the  plaintiffs  in  error.  It  has  been  shown,  in  the  views 
already  taken  of  this  subject,  that  North  Carolina  and  Tennessee  acquired 
a  complete  title,  including  both  sovereignty  and  property,  to  all  the  lands 
on  the  south  side  of  Walker's  line.  If  so,  they  were  competent  to  transmit 
property  in  any  portion  of  those  lands,  to  the  plaintiffs  in  error  ;  and  that 
they  did  so,  according  to  all  legal  formality,  and  that  for  a  full  and  valuable 
consideration,  is  shown  in  the  record,  by  the  production  of  their  grants. 
Then,  the  plaintiffs  in  error  being  once  invested  with  title  to  the  property 
in  dispute,  what  has  divested  them  ?  It  is  said,  that  the  treaty  of  1820  has 
had  the  effect ;  not  by  a  direct  process  of  divestiture,  but  by  the  admission 
of  Tennessee,  therein  made,  that  the  land,  when  it  was  granted,  did  not  lie 
within  her  jurisdiction,  nor  within  that  of  North  Carolina.  But  how  was 
the  fact,  notwithstanding  that  admission  ?  It  was,  that  the  land  did  lie 
within  the  jurisdiction  of  North  Carolina  and  Tennessee,  at  the  time  referred 
to.  Then,  the  question  is  presented,  whether  it  be  competent  for  a  state,  by 
admission  or  otherwise,  to  divest  a  title  already  conferred  upon  one  of  its 
citizens?  For,  change  the  aspect  of  it  as  you  will,  it  is  *still  a  ques-  r^^^tj 
tion  as  to  the  power  to  divest,  assuming,  that  the  land  was  not  ^ 
within  the  jurisdiction  of  North  Carolina  and  Tennessee ;  and  their  grant 
would  be  void,  for  want  of  property  in  the  subject-matter  of  the  grant. 
But  proving,  as  the  plaintiffs  in  error  have  done,  and  surely  they  stand  in  a 
situation  to  be  permitted  to  make  the  proof,  that  the  land  did  belong  to  the 
grantor,  at  the  time  that  they  became  grantees  of  it ;  and  then  the  admis- 
sion of  the  state  to  the  contrary  becomes  of  no  avail.  It  is  a  principle  of 
law,  that  when  one  claims  title  under  another,  he  will  not  be  permitted  to 
deny  the  title  of  him  under  whom  he  claims.  But  the  reverse  of  that  prin- 
ciple is  by  no  means  true ;  that  is,  where  the  grantor,  after  having  made 
and  delivered  a  grant,  acknowledges  that  he  had  no  title  at  the  time  of 
making  it ;  bis  grantee  is  not  bound  by  that  acknowledgment.  So  far  is  it 
from  being  true,  that,  if  the  grantor  had  not,  in  reality,  any  title  when  ho 
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conveyed,  but  afterwards  acquires  one,  it  vests,  eo  instantly  by  relation  to 
the  date  of  the  grant,  in  the  grantee  ;  and  this,  too,  by  operation  of  law  ; 
so  that  the  grantor  conld  not,  if  he  would,  afterwards  defeat  his  own  sale. 
How  is  it  possible,  then,  for  a  posterior  admission  of  the  state  of  Tennessee 
to  take  away  from  the  plaintiffs  in  error,  rights  which  they  undoubtedly  had 
before  that  admission  was  made  ? 

It  is  likewise  a  principle  of  law,  founded  in  abstract  justice  and  morality, 
and  highly  promotive  of  good  faith,  that  a  party  is  estopped  from  denying 
his  own  deed.  And  the  doctrine  of  estoppel  does  not  apply  to  the  execution 
of  the  deed  simply,  for,  its  being  the  deed  of  the  party,  necessarily  implies 
its  execution ;  but  it  applies  to  the  operation  and  effect  of  it,  so  that  the 
grantor  is  bound  by  all  legal  inferences  and  consequences  resulting  from  it. 
Now,  to  say,  that  it  lies  in  the  mouth  of  the  grantor,  to  deny  that  there 
was  any  subject-matter  for  the  grant  to  act  upon,  appears  to  be  as  effectual 
a  mode  of  destroying  it,  and  of  absolving  him  from  the  obligation  of  it,  as 
any  that  could  be  devised.  And  why  should  not  this  principle  be  enforced 
against  a  state?  When  a  state  makes  a  grant  to  an  individual,  it  is  a  con- 
tract, with  all  the  incidents  of  any  other  contract  of  the  same  kind  attached 
to  it ;  and  in  the  making  of  which,  the  state  exerts  only  the  same  capacities 
that  an  individual  would  do  in  a  like  case ;  and  it  must,  therefore,  be 
governed  by  the  same  rules,  regulations  and  restrictions,  in  every  respect. 

When  Tennessee  and  Kentucky  entered  into  the  compact  of  1820,  it 
was  competent  for  the  former  to  part  with  what  she  had,  and  no  *more. 
♦iQftl  ^^^'  ^^^^  possessed  sovereignty  over  the  land  which  is  the  subject  of 
^  this  suit,  but  no  property  in  it ;  that  belonged  to  the  plaintiffs  in 
error.  She  might,  therefore,  have  parted  with  her  sovereignty  over  the 
land,  and  have  transferred  the  allegiance  of  the  owners  of  it  to  the  state  of 
Kentucky ;  in  which  case,  their  right  of  property  would  have  remained 
unaffected.  But  precisely  the  reverse  of  this  is  what,  by  the  compact,  she 
purports  to  have  done  ;  this  is,  to  retain  the  sovereignty  and  cede  the 
property ;  or,  what  amounts  to  the  same  thing,  to  give  such  an  effect  to  a 
certain  stat")  of  facts,  as  will  enable  the  defendants  in  error  successfully  to 
hold  the  property  against  those  in  whom  the  title  before  existed  ;  when, 
without  such  an  effect,  thus  communicated,  those  facts  would  have  been 
wholly  inefficient  for  the  purpose. 

Now,  is  the  doctrine  to  receive  judicial  sanction,  that  a  state,  although 
she  may  be  sovereign,  can  thus  tamper  with  the  rights  of  individuals?  In 
one  sense,  sovereign  power  may  be  competent  to  do  anything ;  to  destroy 
all  the  creations  that  have  taken  place  under  the  exercise  of  it ;  and  that, 
too,  without  any  regard  to  the  consequences  of  such  wantonness.  But 
under  our  constitution  and  laws,  there  is  some  restraint  imposed  upon  the 
exercise  of  the  power  of  the  state  ;  the  functions  of  all  public  bodies,  and 
public  officers,  are  limited  and  defined  ;  and  no  interference  can  take  place 
with  private  property,  that  is  inconsistent  with  right,  and  unwarranted  by 
known  rules  and  regulations.  The  legislature  of  Tennessee,  in  appointing 
commissioners  to  make  this  compact,  and  in  the  subsequent  ratification  of  it, 
and  the  commissioners  themselves  in  making  it,  all  acted  by  virtue  of  a 
delegated  power  ;  and  no  power  was  delegated  to  them,  or  could  be,  that 
was  incompatible  with  the  charter  whence  that  power  was  derived.  The 
20th  section  of  the  declaration  of  rights,  which  is  a  part  of  the  constitution 
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of  Tennessee,  says,  "  that  no  retrospective  law,  or  law  impairing  the  obliga- 
tion of  contracts,  shall  be  made."  Now,  here  is  an  express  limitation  upon 
the  power  of  the  legislature.  Has  it  been  observed,  in  the  making  of  this 
compact?  What  is  meant  by  a  retrospective  law?  It  is  one  which  changes, 
or  injuriously  affects,  a  present  right,  by  going  behind  it,  and  giving 
efficacy  to  anterior  circumstances  to  defeat  it,  which  they  had  not  when  the 
right  accrued.  This  compact  looks  back  to  the  dates  of  the  warrant  and 
grant  issued  by  Virginia  and  Kentucky,  both  powerless  as  emanating  from 
those  states ;  overleaps  the  mtervening  title  derived  from  Tennessee  and 
North  Carolina,  which  was  *good,  if  it  had  been  let  alone  ;  and  by  r^^pa 
the  new  life  which  it  breathes  into  the  worthless  claim,  subverts  the  ^ 
other.  And  what  is  meant  by  the  obligation  of  a  contract,  in  the  sense  of 
the  constitution  ?  As  applied  to  this  case,  we  shall  best  see  by  inquiring 
what  was  the  state  of  the  contract  upon  which  the  plaintiffs  in  error  rely, 
without  the  provisions  of  the  compact ;  and  what  it  is  with  them.  Setting 
aside  the  compact,  there  is  a  grant,  which  is  the  highest  muniment  of 
title,  and  which  binds  the  state  to  defend  the  possessor  in  the  enjoyment 
of  the  land.  But  taking  the  compact  into  consideration,  and  giving  force 
to  it,  according  to  its  terms,  you  destroy  the  grant,  and  take  away  from 
the  holder  all  the  consequences  flowing  from  it ;  thus  most  emphatically 
impaii-ing  the  obligation  which  it  had  created.  The  passage  of  such  a  law 
would  even  exceed  the  competency  of  the  British  parliament,  notwithstand- 
ing its  attribute  of  omnipotence  ;  and  the  judges  there  would  not  fail  to 
pronounce  it  void,  as  being  in  violation  of  natural  justice  and  inherent  right. 
18  Johns.  138  ;  7  Ibid.  497  ;  2  Dall.  308,  311. 

The  sixth  article  of  the  compact  of  1820,  under  which  this  suit  was 
brought  by  the  defendants  in  error,  is  in  the  following  words  :  "  Claims  to 
land  east  of  the  Tennessee  river,  between  Walker's  line,  and  the  latitude  of 
36^  30'  north,  derived  from  the  state  of  Virginia,  in  consideration  of  mili- 
tary services,  shall  not  be  prejudiced  in  any  respect  by  the  establishment  of 
Walker's  line,  but  such  claims  shall  be  considered  as  rightfully  entered  or 
granted  ;  and  the  claimants  may  enter  upon  said  lands,  or  assert  their  rights 
in  the  courts  of  justice,  without  prejudice  by  lapse  of  time,  from  any  stat- 
ute of  limitations,  for  any  period  prior  to  the  settlement  of  the  boundary 
between  the  two  states  ;  saving,  however,  to  the  holders  and  occupants  of 
conflicting  claims,  if  any  there  be,  the  right  of  showing  such  entries  or 
grants  to  be  invalid,  and  of  no  effect ;  or  that  they  have  paramount  and 
superior  titles  to  the  land  covered  by  such  Virginia  claims." 

It  has  already  been  shown,  in  the  preceding  views  exhibited  of  this 
case,  that,  by  the  establishment  of  Walker's  line,  in  the  first  instance,  Vir. 
ginia  distinctly  admitted,  that  the  land  to  the  south  of  it  was  not  within  her 
jurisdiction,  and  did  not  belong  to  her ;  and  that  North  Carolina,  by  the 
possession  of  that  land,  acquired  a  complete  tide  to  it.  The  title  thus 
acquired  by  North  Carolina,  would  certainly  inure  to  the  benefit  of  the 
plaintiffs  in  error,  so  far  as  any  of  that  land  was  granted  to  them.  Then, 
by  the  above  article  of  the  *compact,  Tennessee  renounced  that  r^^r.^. 
title ;  which  renunciation,  as  applied  to  this  case,  did  not  in  the  least  *- 
affect  the  interest  of  the  state,  but  only  operated  to  destroy  the  right  vested 
in  her  grantees.  The  article  goes  further,  and  says,  that  the  claims  under 
Virginia  shall  be  considered  as  rightfully  entered  or  granted  ;  and  shall 
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not  be  prejudicd  by  lapse  of  time,  or  any  statute  of  limitationB.  In  this 
respect,  the  compact  professed  to  act  directly  upon  the  rights  of  individuals 
situated  as  the  parties  to  this  suit  are  ;  giving  to  the  one,  a  title  which  he 
had  not  before,  and  taking  away  from  the  other,  that  which  he  had — tying 
up  the  hands  of  one,  and  furnishing  the  other  with  a  most  deadly  offensive 
weapon.  By  the  provisions  thus  interposed,  lapse  of  time,  presumption  and 
the  statute  of  limitations,  are  all  cut  off,  as  sources  from  which  title  might 
have  been  acquired  ;  and,  in  fact,  was  acquired.  If  there  is  any  question 
perfectly  well  settled  in  the  courts  of  Tennessee,  so  that  no  one  thinks  of 
meeting  it  again,  it  is,  that  our  statutes  of  limitation,  as  applied  to  land, 
have  a  double  operation — that  is,  that  they  bar  the  remedy  of  the  plaintiff 
in  ejectment,  and  give  to  the  defendant,  although  his  paper  title  was  utterly 
void,  a  title  good  against  the  whole  world,  by  positive  prescription.  Act 
of  1716,  ch.  27,  §  2  ;  Act  of  1797,  ch.  43,  §  4  ;  Act  of  1810,  ch.  28,  §  21  ; 
Porter^s  Leasee  v.  Gocke^  Peck  47  ;  thrgitson  v.  Kennedy y  Ibid.  321  ; 
3  Johns.  Ch.  142-3  ;  10  Mod.  206.  It  appears,  therefore,  that  the  sixth 
article  in  the  compact  cannot  be  sustained,  without  its  operating  as  a  repeal 
of  those  statutes,  a  reversal  of  those  decisions,  and  a  direct  judicial  sen- 
tence. 

6.  The  title  under  which  the  defendants  in  error  claim  is  void  for  cham- 
perty. That  title  is  the  grant  from  the  state  of  Kentucky,  operating  pro- 
prio  vigore  ;  or  it  is  the  above  article  in  the  compact ;  or  it  is  both  taken 
together.  Now,  considering  it  either  way,  there  was  an  adverse  possession 
by  the  state  of  Tennessee,  or  by  those  claiming  under  it,  at  the  time  of 
the  origin  of  the  title  of  the  defendants  in  error  ;  and  the  provisions  of  the 
statute  of  32  Hen.  YIIL,  c.  9,  operate  upon  the  conveyance  thus  attempted 
to  be  made,  and  render  it  absolutely  void.  WUliams  v.  Jackson^  5  Johns. 
498;  Co.  Litt.  214,  §  347. 

6.  The  lessors  of  the  plaintiffs  in  the  court  below,  have  shown  a  title 
♦2011  ^^^^^  makes  them  tenants  in  common  only;  and  there  is  but  *one 

^  demise  in  the  declaration,  and  that  a  joint  one.  Tenants  in  common 
cannot  support  ejectment  upon  a  joint  demise.  Although  the  action  of 
ejectment  is  fictitious,  yet  such  a  demise  must  be  laid  as  would,  if  actually 
made,  having  transferred  the  right  of  possession  to  the  lessor.  Ejectment 
is  a  possessory  action,  and  each  tenant  in  common  is  not  capable  of  demising 
the  whole  premises  ;  and  therefore,  a  case  is  not  made  out  upon  the  face  of  the 
declaration,  which  entitles  the  lessor  to  bring  suit.  Adams  on  Ejectment 
186;  Trepan's  Case,  6  Co.  15  b.  It  is  due,  however,  to  the  circuit  judge 
who  tried  this  cause,  to  state,  that  this  defect  in  the  declaration,  if  it  be  one, 
was  not  discovered  until  after  the  trial  was  gone  into  ;  and  that,  although 
he  overruled  the  motion  for  a  nonsuit,  founded  on  it,  he  intimated,  that  he 
would  reserve  the  point  for  further  consideration,  upon  an  application  for  a 
new  trial,  if  one  should  be  made.  And  that  none  but  a  formal  application 
for  a  new  trial  was  made,  on  account  of  circumstances  known  to  the  cir- 
cuit judge,  which  caused  the  sudden  and  unexpected  adjournment  of  the 
court. 

7.  The  will  of  Frederick  Rohrer,  under  which  the  defendants  in  error 
claim,  ought  not  to  have  been  received  in  evidence.  1st.  On  account  of  the 
insufficiency  of  the  certificate  and  probate  to  authorize  its  registration  in 
the  state.     2d.   Upon  the  ground,  that  said  will  was  registered  in  Tenncs- 
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see,  after  the  institation  of  this  suit ;  and  therefore,  could  only  take  effect 
from  the  date  of  registration.  The  will  of  Frederick  Rohrer  was  a  foreign 
one,  that  is,  made  and  puhlished  in  Pennsylvania  ;  and  what  purported  to 
be  a  copy  only,  was  produced  upon  the  trial  of  this  cause.  It  is  perfectly 
clear,  that  no  will,  made  out  of  the  s.tate  of  Tennessee,  can  pass  lands  situ- 
ated in  it,  and  that  no  evidence  of  a  will  can  be  received  in  the  courts  there, 
for  the  purpose  of  affecting  titles  to  land  ;  but  in  strict  conformity  to  the 
laws  of  Tennessee.  Kerr  v.  Moon^  0  Wheat.  671.  The  probate  of  the  will, 
and  the  registration,  are  all  in  the  record,  and  the  court  is  respectfully 
requested  to  examine  them.  They  will  compare  them  with  the  provisions 
of  the  act  of  the  legislature  of  Tennessee  on  the  subject.  It  will  be  observed, 
that  the  act  of  1823,  ch.  31,  authorizes  copies  of  such  wills  to  be  recorded 
in  the  country  where  the  land  lies,  provided  they  shall  have  been  proved 
according  to  the  law  then  (1823)  in  force  in  the  state,  as  to  wills  made  and 
executed  within  the  limits  of  the  state  (Act  of  the  1st  session  of  *1784,  |-^„^^ 
ch.  22  ;  Act  of  2d  session  of  1784,  ch.  10).  And  when  so  recorded,  1- 
shall  have  the  same  force  and  effect  as  if  the  original  had  been  executed  in 
this  state,  and  proved  and  allowed  in  our  courts  ;  and  shall  be  sufficient  to 
pass  lands  and  other  estate.  Whether  a  copy  of  this  will  was  duly  proved  and 
recorded  in  Tennessee,  or  not,  it  was  not  recorded,  until  after  the  commence- 
ment of  the  suit ;  and  there  is  no  principle  better  understood,  or  more  univer- 
sally admitted,  than  that  in  ejectment,  the  lessor  of  the  plaintiff  must  have 
a  title  to  the  premises  in  dispute,  at  the  date  of  the  demise.  And  according 
to  the  construction  of  the  above  statute  of  1823,  the  title  to  land  here  docs 
not  pass  by  such  a  will,  until  a  copy  thereof  is  actually  recorded,  in  the  man- 
ner therein  prescribed  ;  nor  then,  unless  the  probate  is  in  due  form,  and  the 
will  itself  shall  have  been  executed  with  the  solenmities  required. 

Catron^  for  the  defendants  in  error. — ^By  mutual  legislation  and  arrange- 
ment between  the  states  of  Virginia  and  North  Carolina,  commissioners  were 
appointed,  as  early  as  the  year  1779,  two  from  each  state  ;  who  met,  in  Sep 
tember  of  that  year,  for  the  purpose  of  extending  the  common  boundary  of 
the  states  on  parallel  of  latitude  36°  30'  north.  The  line,  in  part,  had  been 
previously  run  by  Fry  and  Jefferson ;  beginning  at  the  Currituck  inlet,  and 
extending  west,  329  miles,  to  Steep-rock  creek,  near  New-river,  at  81°  12' 
west  longitude  from  London.  (Haywood's  History  of  Tennessee,  473.)  The 
commissioners  on  the  part  of  Virginia  were,  Doctor  Thomas  Walker  and 
Daniel  Smith  ;  and  those  acting  in  behalf  of  North  Carolina,  Colonel  Hen- 
derson and  William  B.  Smith.  The  commissioners,  by  mutual  observations, 
ascertained  the  precise  latitude  of  36°  30'  north,  being  one  mile  201 J  poles 
due  south  of  the  termination  of  Fry  and  Jefferson's  line  ;  and  there  fixed 
their  beginning.  After  running  the  line  as  far  as  Carter's  valley,  forty-five 
miles  west  of  Steep-rock  creek,  the  Carolina  gentlemen  conceived  the  lino 
was  farther  south  than  it  ought  to  be  ;  and  on  trial,  it  was  found  the  varia- 
tion of  the  needle  had  slightly  altered.  On  making  observations,  it  was  sup- 
posed, the  line  at  that  point  was  more  than  two  miles  too  far  south — one  of 
the  Virginia  commissioners  concurring  that  this  was  the  fact.  The  distance  . 
was  measured  off  due  north,  and  the  line  run  eastward  from  that  place,  by 
the  Carolina  commissioners,  to  Steep-rock  creek,  aided  by  one  of  r^ona 
those  from  Virginia  (Mr.  *Smith),  for  about  twenty  miles  east ;  when  ^ 
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he  became  satisfied,  from  repeated  observations,  that  the  scooDd  line  was 
wrong  and  the  first  right;  to  this  conclusion  the  Carolina  gentlemen  refused 
their  assent.  Doctor  Walker  had  continued  to  extend  the  line  west,  but  was 
soon  overtaken  by  Mr.  Smith.  Concurring  that  the  first  line  was  on  the  true 
latitude,  they  accordingly  brought  it  up. from  Carter's  valley,  and  extended 
it  to  the  westward,  separate  from  the  Carolina  commissioners,  who  did  not 
again  act  in  concert  with  them,  but  extended  the  second  line  as  far  as  Cum- 
berland mountain,  protesting  against  the  line  run  by  the  Virginia  com- 
missioners ;  and  there  they  ceased  the  work  and  returned  home.  East  of 
Cumberland  mountain,  the  southern  line  was  afterwards  known  as  Walk- 
er's line,  and  the  northern,  as  Henderson's  line — being  something  more 
than  two  miles  apart,  and  extending  from  Steep-rock  creek  to  Cumber- 
land mountain. 

The  Virginia  commissioners,  from  Cumberland  gap,  where  they  struck  the 
mountain,  continued  the  extension  of  the  line  run  by  them,  west,  through 
the  mountain,  and  marked  it  as  far  as  Deer- fork,  124  miles  from  the  begin- 
ning at  Steep-rock  creek.  They  there  left  off,  running  the  line,  and  went 
west  to  Cumberland  river,  about  109  miles  from  Deer- fork  ;  ascertained  the 
true  latitude  of  36^  30',  as  they  supposed,  and  from  that  point  ran  and 
marked  the  line  west  (crossing  the  Cumberland  river  again  at  131  miles),  to 
the  Tennessee,  river,  41  miles  from  the  first  crossing  of  the  Cumberland. 
Their  authority  extended  no  further  ;  but  on  their  way  home,  orders  met 
them  from  the  governor  of  Virginia  to  proceed  to  the  river  Mississippi,  and 
there  ascertain  and  mark  the  termination  of  the  line  ;  which  service  they 
performed.  The  line  from  Cumberland  to  Tennessee  river  is  known  as 
Walker's  line  ;  and  where  it  strikes  the  Tennessee,  is  over  eleven  miles  north 
of  36^  30',  but  much  less  north,  where  it  was  commenced  at  Cumberland 
river.  This  circumstance  produced  the  present  controversy  ;  to  understand 
which,  is  has  been  deemed  necessary  to  give,  in  something  of  detail,  the 
history  of  Walker's  line,  and  why  it  was  not  recognised  as  the  true  boundary 
between  Kentucky  and  Tennessee ;  and  the  necessity  of  the  compact  of 
1820,  to  settle  the  boundary  between  the  two  states. 

The  constitution  of  North  Carolina  declares  the  northern  boundary  of 
that  state  to  be  36°  30'.  §  25.  It  is  attempted  to  be  changed  by  Walker's 
line,  run  in  1779-80  ;  and  the  Virginia  act  of  assembly  of  the  7th  of  Dec- 
*204l  ®'"^®'*  1791,  ch.  *65.  The  line  had  been  marked  west  from  Cumber- 
-'  land  river  to  the  Tennessee  river  by  Walker.  In  December  1780,  a 
committee  of  the  house  of  commons  of  North  Carolina,  to  whom  was  refer- 
red the  letter  of  the  governor  of  Virginia,  reported  favorable  to  the  estab- 
lishment of  Walker's  line,  but  the  senate  did  not  act.  At  the  next  session, 
11th  December  1790,  a  committee  of  the  house  again  reported,  and  recom- 
mended a  law  to  be  passed  confirming  Walker's  line  as  the  boundary  between 
Virginia  and  North  Carolina,  reserving  the  right  of  the  oldest  grants  or 
entries  made  by  either  state.  The  report  was  concurred  with  by  both 
houses.  (Hayw.  Hist.  Ten.  484.)  To  meet  the  report,  Virginia  took  the 
first  step,  and  on  the  7th  of  December  1791,  passed  an  act  conformably  to 
it.  (Ibid.  485.)  But  North  Carolina  passed  no  law  upon  the  subject  ;  for 
the  well-known  reason,  that  in  February  1790,  she  had  ceded  the  western 
part  of  the  state  to  the  United  States  ;  which  government  (not  North  Caro- 
lina) had  the  sole  power  to  fix  the  boundary  with  Virginia,  from  the  north- 
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west  corner  of  North  Carolina  to  Cumberland  gap.  (See  Cession  Act ; 
Hayw.  Hist.  434.)  In  1796,  Tennessee  became  a  state;  and,  of  course, 
recognised  no  act  of  North  Carolina  after  the  cession  of  the  United  States. 
(Hayw.  Hist.  8.)  Nor  did  Kentucky  recognise  the  legislation  of  Virginia 
west  of  Cumberland  gap,  after  the  18th  of  December  1789.  Then  an  act 
was  passed,  authorizing  the  district  of  Kentucky  to  call  a  convention,  for 
the  purpose  of  separating  from  Virginia,  the  assent  of  congress  being  had. 
The  convention  was  called,  a  separation  determined  upon  ;  and  the  act  of 
congress  of  the  4th  of  February  1791,  ch.  78,  was  passed,  receiving  Ken- 
tucky, according  to  its  actual  boundaries  on  the  18th  day  of  December 
1789  ;  Kentucky  to  come  in  as  a  state  on  the  1st  of  June  1792.  On  the  2d 
of  April  1792,  Kentucky  formed  her  first  constitution,  and  thereby  declared 
the  compact  with  Virginia  a  part  thereof.  (Art.  8,  §  7  ;  1  Marsh.  Hist. 
Ky.  408.)  Virginia  is  concluded  by  it.  Oreen  v.  Biddle,  8  Wheat.  1.  The 
act  of  congress  of  the  4th  of  February  1791,  settled  the  southern  boundary 
of  Kentucky,  at  36°  30',  and  Virginia  had  no  power  to  change  it  afterwards  ; 
her  act  of  the  7th  of  December  1791,  is,  therefore,  of  no  validity  in  this 
controversy.  But  it  never  was  intended  to  have  any  force.  North  Carolina 
adopted  a  report  (having  no  legal  force),  proposing  a  joint  law  to  Virginia. 
So  far  as  the  latter  had  power,  she  passed  the  law,  but  North  Carolina  did 
not  meet  it ;  the  object  was  a  compact  by  mutual  ^legislation.  Is  ^^ 
it  not  most  harsh  to  say,  Virginia  shall  be  bound,  by  her  act,  to  1- 
confirm  the  North  Carolina  claims ;  to  surrender  territory  equal  to  four 
counties,  and  North  Carolina  shall  not  be  bound  ? 

The  act  of  Virginia,  in  its  terms  only,  extends  to  the  common  boundary 
between  North  Carolina  and  Virginia,  as  run  by  Walker.  The  line  was 
begun  at  Steep-rock  creek,  forty-five  miles  east  of  Carter's  valley,  and  east 
of  the  north-west  corner  of  Tennessee.  From  Steep-rock  creek  to  the  north- 
west comer  of  North  Carolina,  was  the  only  part  of  the  boundary  between 
North  Carolina  and  Virginia,  to  which  the  act  of  December  1791  did  or 
could  apply,  because,  west  of  this.  North  Carolina  had  no  jurisdiction.  And 
so  Virginia  understood  the  law,  as  is  manifest  from  her  compact  of  1801, 
ch.  29  (1  Scott  716)  ;  1803,  ch.  68  ;  by  which  commissioners  from  the 
respective  states  settled  and  marked  a  new  boundary,  equidistant  between 
Walker's  and  Henderson's  line,  from  Cumberland  gap,  east,  to  the  north- 
west corner  of  North  Carolina. 

That  either  Tennessee  or  Kentucky  ever  imagined  that  the  acts  of  Vir- 
ginia or  North  Carolina  had  affected  the  common  boundary  of  the  states, 
cannot  be  pretended  ;  the  reverse  is  prominently  manifest  from  Tennessee 
acts  of  1801,  ch.  29;  1803, ch. 63  ;  1812,  ch.  61  ;  1815,  ch.  192;  1817,  ch.  167; 
1819,  ch.  89  ;  and  1820,  ch.  20.  In  fact,  and  by  universal  admission  on  the 
part  of  Tennessee  and  Kentucky,  the  act  of  Virginia  never  affected  the  ques- 
tion presented  by  the  record.  Conceding  to  the  act  the  validity  claimed  for 
it,  and  suppose  North  Carolina  had  met  it  by  a  corresponding  statute,  still  it 
could  have  no  binding  effect.  The  constitutions  of  Virginia  and  North 
Carolina  conferred  jurisdiction  to  36°  30'.  Could  the  states,  by  legislation 
or  by  compact,  fix  the  boundary  ten  miles  further  north  ?  Would  such  act 
give  North  Carolina  jurisdiction  over  the  constitution?  That  the  legislature 
of  North  Carolina  bad  no  power  to  authorize  grants  north  of  36°  30',  must 
be  admitted  :  her  grants  are  clearly  Toid.    But  then  it  iB  contended,  the 
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act  of  Virginia  of  December  1791,  prescribed  Walker's  line  as  the  sonthern 
limit  of  the  district  in  Kentucky,  where  Virginia  military  warrants  could  bo 
located  ;  and  the  plain tiff^s  grant  being  south  of  the  line,  it  is  also  void  ; 
therefore,  both  titles  being  void,  the  plaintiff  must  fail. 

The  sixth  article  of  the  compact  confirms  the  military  grants  of  Virginia, 
south  of  the  line  and  north  of  36^  30'.  The  compact  is  just  as  good  and 
♦ooAi  ®ff®^^"^^  *  grant  as  an  ordinary  patent.  *North  Carolina  granted 
J  25,000  to  General  Green,  and  200  acres  to  the  town  of  Nashville,  by 
statute  ;  and  each  of  which  grants  has  received  the  judicial  sanction.  So, 
Tennessee  confirmed  the  military  grants  made  north  and  east  of  the  military 
boundary,  by  her  act  of  1815;  ch.  173,  and  in  various  other  cases.  The 
compact  is  the  supreme  law,  by  the  act  of  congress  adopting  it,  of  12th 
of  May  1820.  (3  U.  S.  Stat.  609  ;  Const.  U.  S.  art.  6,  §  2.)  But  for  the 
confirmation,  the  jurisdiction  of  Tennessee  could  not  extend  beyond  36°  30' 
north  ;  because  the  legislature  could  not  alter  boundary  fixed  by  the  consti- 
tution. Congress  had  made  it  the  supreme  law  over  the  constitution  of 
Tennessee. 

And  in  this  connection,  it  may  be  remarked,  that  all  legislation  on  the 
part  of  Virginia  and  North  Carolina,  tending  to  change  the  boundary  from 
36°  30'  to  36°  40',  would  have  been  obnoxious  to  the  1st  art.  §  10,  of  the  con- 
stitution of  the  United  States,  which  declares  :  "  No  state  shall,  without  the 
consent  of  congress,  enter  into  any  agreement  or  compact  with  another 
state."  The  prohibition  must  comprehend  compacts  of  cession  from  one 
state  to  another  ;  if  not,  Pennsylvania  may  treat  for  half  of  Delaware,  and 
still  leave  her  with  two  senators,  and  one  representative  in  congress  ; 
and  the  ceded  half  be  represented  as  part  of  Pennsylvania.  Our  disputed 
boundary  presents  an  ample  illustration  of  the  necessity  that  the  assent  of 
congress  should  be  had.  By  our  act  of  1801,  ch.  28,  we  ordered  commis- 
sioners to  be  appointed  to  treat  for  all  the  country  south  of  Green  river,  in- 
cluding now  about  twenty-five  counties  in  Kentucky.  By  the  compact  of 
1820,  Tennessee  acquired  nearly  half  a  million  of  acres  north  of  36°  30';  if 
she  could  go  ten  miles  north,  she  might  two  hundred,  and  purchase  out  a 
sister  state,  sapping  the  foundations  of  the  Union. 

But  suppose,  the  Tennessee  and  North  Carolina  grants  the  better  title, 
yet  it  becomes  necessary  to  cede  them  to  Kentucky,  as  part  consideration 
of  the  compromise  ;  we,  says  Kentucky,  will  give  you  the  sovereignty  to 
Walker's  line,  in  consideration  of  which  you  shall  give  us  the  right  of  soil  ; 
and  it  was  agreed.  Is  this  not  taking  private  property  for  public  use  ? 
3  Story's  Com.  601  ;  2  Kent.  339  (2d  ed.).  By  the  treaties  of  1817,  1819,  the 
sovereignty  of  the  Cherokee  country  was  ceded  to  the  United  States,  with 
the  right  of  soil,  and  certain  Cherokee  occupants  had  granted  to  them  a 
mile  square  each,  as  a  part  consideration.  One  of  these  reserves  covered 
*207l  **  grant  made  to  Stuart,  in  1800,  by  North  Carolina.  It  was  holden, 
■'  per  Haywood,  Judge,  and  not  denied  by  any,  that  the  private  prop- 
erty of  Stuart's  assignee  could  be  ceded  to  the  Indian  ( Comet  v.  Winton^ 
2  Yerg.  164-6) ;  and  congress  paid  Stuart's  assignees  for  the  land. 

The  provision  of  the  constitution  of  the  United  States,  that  private  prop- 
erty shall  not  be  taken  for  public  use,  without  just  compensation,  applies, 
exclusively,  to  a  taking  by  the  United  States  government,  and  has  no 
reference  to  the  acts  of  the  states.  To  be  bound,  they  must  be  named,  as, 
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that  no  state  shall  pass  any  ex  post  facto  law,  or  laws  impairing  the  obliga- 
tion of  contracts.  Barron  v.  Mayor  of  Baltimore^  7  Pet.  243.  The  con- 
stitution of  Tennessee  (Bill  of  Rights  21),  declares,  "  no  man's  property  shall 
be  taken,  or  applied  to  public  use,  without  the  consent  of  his  representatives  ; 
or  without  just  compensation  being  made  therefor."  1.  By  consent  of  his 
reprenentatives,  means  by  a  law  of  the  land,  as  where  roads  are  located  on 
private  property,  and  no  compensation  is  made.  2.  In  time  of  war,  when 
the  militia  are  called  oat,  fuel,  forage,  provisions,  boats,  &c.,  may  be  taken, 
without  any  law,  positively  authorizing  of  it.  Then  compensation  must  be 
made. 

Stosy,  Justice,  delivered  the  opinion  of  the  court. — This  is  the  case  of  a 
writ  of  error  to  the  judgment  of  the  circuit  court  of  the  United  States  for 
the  district  of  West  Tennessee.  The  original  writ  was  an  ejectment,  brought 
by  Fleeger  and  others  (the  now  defendants  in  error)  against  Poole  and 
others  (the  now  plaintiffs  in  error),  to  recover  a  tract  of  land  containing 
2727  acres,  in  Montgomery  county,  in  Tennessee,  lying  south  of  Walker's 
line,  so  called  ;  which  constitutes  the  present  boundary  line  between  the 
states  of  Kentucky  and  Tennessee  ;  and  north  of  Mathews's  line,  so  called, 
which  is  exactly  now  in  latitute  36°  30'  north  ;  which  by  the  constitution 
of  North  Carolina,  is  declared  to  be  the  true  northern  boundary  line  of  the 
state,  and  is  so  described  in  the  charter  of  King  Charles  II. 

At  the  trial,  the  original  plaintiffs  proved  their  title  to  be  as  devisees  of 
one  Frederick  Rohrer,  who  claimed  it  by  a  grant  of  the  state  of  Kentucky, 
dated  the  24th  of  February  1796,  in  part  satisfaction  of  a  Virginia  military 
land-warrant,  held  by  Rohrer,  as  *as8ignee  of  one  John  Montgomery,  r^nf^o 
They  also  read  in  evidence,  the  compact  between  the  states  of  ^ 
Kentucky  and  Tennessee,  of  the  2d  of  February  1820.  The  defendants 
claimed  title  under  certain  grants  from  the  state  of  North  Carolina,  of 
various  tracts,  comprehending  the  premises  in  question,  dated  in  1786, 179li 
and  1797  ;  and  also  under  certain  grants  from  the  state  of  Tennessee,  in 
1809, 1811, 1812  and  1814,  from  which  they  deduced  a  regular  title  to  them- 
selves ;  and  they  proved,  that  the  same  grants  covered  their  possessions, 
respectively,  except  that  each  of  the  defendants,  whom  the  jury  at  the  trial 
found  guilty  of  the  ejectment,  were  in  possession  of  portions  of  land,  not 
covered  by  any  grant,  older  in  date  than  that  to  Rohrer.  The  defendants 
also  proved,  that  the  different  grantees  under  whom  they  claimed,  took 
possession  of  the  different  tracts  of  land  contained  in  their  grant,  on  or 
about  the  date  thereof  ;  and  that  they,  and  those  deriving  title  under  them, 
have  continued  in  the  possession  of  the  same  ever  since.  Various  other 
evidence  was  introduced  by  the  defendants,  the  object  of  which  was,  to 
establish  that  Walker's  line  had  been  for  a  long  time  acted  upon  as  the 
boundary  line  between  North  Carolina  and  Virginia,  before  the  separation 
of  Kentucky  and  Tennessee  therefrom  ;  and  that  after  that  separation, 
Tennessee  had  continued  to  exercise  exclusive  jurisdiction  up  to  that  line, 
with  the  acquiescence  of  Kentucky,  until  the  compact  of  1820.  As  our 
judgment  turns  upon  considerations  distinct  from  the  nature  and  effect  of 
that  evidence,  it  does  not  seem  necessary  to  repeat  it  on  the  present  occasion. 

By  the  compact  of  1820,  between  Kentucky  and  Tennessee  (art.  1),  it 
was  agreed,  that  Walker's  line  (which  was  run  in  1780)  should  be  the  bean- 
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dary  line  between  those  states  ;  and  by  the  sixth  article,  it  was  further 
agreed,  that  "  claims  to  land  east  of  Tennessee  river,  between  Walker's  line 
and  the  latitude  of  36°  30'  north,  derived  from  the  state  of  Virginia,  in  con- 
sideration of  military  services,  shall  not  be  prejudiced  in  any  respect,  by  the 
establishment  of  Walker's  line  ;  but  such  claims  shall  be  considered  as 
rightfully  entered  or  granted  ;  and  the  claimants  may  enter  upon  said  lands, 
or  assert  their  rights  in  the  courts  of  justice,  without  prejudice  by  lapse  of 
time,  or  from  any  statute  of  limitations,  for  any  period  prior  to  the  settle- 
ment of  the  boundary  between  the  two  states  ;  saving,  however,  to  the 
holders  and  occupants  of  conflicting  claims,  if  any  there  be,  the  right  of 
showing  such  entries  or  grants  to  be  invalid,  and  of  no  effect  ;  or  that  they 
♦oHQl  ^^^^  paramount  and  superior  titles  to  the  land  covered  by  such  *Vir- 
J  ginia  claims."  By  another  article  (the  4th),  it  was  further  agreed, 
that  ^^  all  lands  now  vacant  and  unappropriated  by  any  person,  claiming  to 
hold  under  the  states  of  North  Carolina  or  Tennessee,  east  of  the  Tennessee 
river,  and  north  of  the  parallel  of  latitude  of  36°  30'  north,  shall  be  the 
property  of,  and  subject  to  the  disposition  of,  the  state  of  Kentucky." 

Upon  the  whole  evidence  in  the  cause,  the  court  instructed  the  jury, 
"that  as  by  the  compact  between  Kentucky  and  Tennessee,  the  boundary 
line  of  36°  30'  north  was  fixed  several  miles  south  of  Walker's  line,  and  of 
the  land  in  controversy  ;  the  titles  of  the  defendants  were  subject  to  the 
compact,  and  could  only  be  sustained  under  it.  That  the  state  of  Tennessee, 
by  sanctioning  the  compact,  admitted,  in  the  most  solemn  form,  that  the 
lands  in  dispute  were  not  within  her  jurisdiction,  nor  within  the  jurisdic- 
tion of  North  Carolina,  at  the  time  they  were  granted  ;  and  that,  con- 
sequently, the  titles  were  subject  to  the  conditions  of  the  compact."  To 
this  opinion  of  the  court,  the  defendants  excepted  ;  and  the  validity  of  this 
exception  constitutes  the  main  subject  of  inquiry  upon  the  present  writ  of 
error  ;  the  jury  having  found  a  verdict  in  favor  of  the  plaintiffs  upon  this 
opinion,  and  judgment  having  been  rendered  in  conformity  thereto,  in  the 
court  below. 

We  are  of  opinion,  that  the  instruction  given  by  the  court  below  is 
entirely  correct.  It  cannot  be  doubted,  that  it  is  a  part  of  the  general  right 
of  sovereignty,  belonging  to  independent  nations,  to  establish  and  ^x  the 
disputed  boundaries  between  their  respective  territories  ;  and  the  bound- 
aries, so  established  and  fixed  by  compact  between  nations,  become  con- 
clusive upon  all  the  subjects  and  citizens  thereof,  and  bind  their  rights,  and 
are  to  be  treated,  to  all  intents  and  purposes,  as  the  true  and  real  boundaries. 
This  is  a  doctrine  universally  recognised  in  the  law  and  practice  of  nations. 
It  is  a  right  equally  belonging  to  the  states  of  this  Union,  unless  it  has  been 
surrendered,  under  the  constitution  of  the  United  States.  So  far  from  there 
being  any  pretence  of  such  a  general  surrender  of  the  right,  it  is  expressly 
recognised  by  the  constitution,  and  guarded  in  its  exercise  by  a  single  limi- 
tation or  restriction,  requiring  the  consent  of  congress.  The  constitution 
declares,  that  "  no  state  shall,  without  the  consent  of  congress,  enter  into 
any  agreement  or  compact  with  another  state  ;"  thus  plainly  admitting,  that 
with  such  consent,  it  might  be  done  ;  and  in  the  present  instance,  that  con- 
sent has  been  expressly  given.  The  compact,  then,  has  full  validity,  and 
*2l0l  ^'^  ^^^  *terms  and  conditions  of  it  must  be  equally  obligatory  upon 
^  the  citizens  of  both  states. 
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Independently  of  this  broad  and  general  ground,  there  are  other  ingredi- 
ents in  the  present  case,  equally  decisive  of  the  merits.  Although,  in  the 
compact.  Walker's  line  is  agreed  to  be,  in  future,  the  boundary  between  the 
two  states,  it  is  not  so  established  as  having  been,  for  the  past,  the  true  and 
rightful  boundary  ;  on  the  contrary,  the  compact  admits  the  fact  to  be  the 
othei  way.  While  the  compact  cedes  to  Tennessee  the  jurisdiction  up  to 
Walker's  line,  it  cedes  to  Kentucky  all  the  unappropriated  lands  north  of 
the  latitude  of  36°  30'  north.  It  thus  admits,  what  is  in  truth  undeniable, 
that  the  true  and  legitimate  boundary  of  North  Carolina  is  in  that  parallel 
of  latitude  ;  and  this  also  is  declared  in  the  charter  of  Charles  II.,  and  in 
the  constitution  of  North  Carolina,  to  be  its  true  and  original  boundary. 
It  goes  further,  and  admits,  that  all  claims  under  Virginia,  to  lands  north  of 
that  boundary,  shall  not  be  prejudiced  by  the  establishment  of  Walker's 
line  ;  but  such  claims  shall  be  considered  as  rightfully  entered  or  granted. 
The  compact  does,  then,  by  necessary  implication,  admit  that  the  boundary 
between  Kentucky  and  Tennessee,  is  the  latitude  of  36°  30' ;  and  that 
Walker's  line  is  to  be  deemed  the  true  line,  only  for  the  purpose  of  future 
jurisdiction. 

In  this  view  of  the  matter,  it  is  perfectly  clear,  that  the  grants  made  by 
North  Carolina  and  Tennessee,  under  which  the  defendants  claimed,  were 
not  rightfully  made,  because  they  were  originally  boyond  her  territorial 
boundary  ;  and  that  the  grant,  under  which  the  claimants  claim,  was  right- 
fully made,  because  it  was  within  the  territorial  boundary  of  Virginia.  So 
that,  upon  this  narrower  ground,  if  it  were  necessary,  as  we  think  it  is  not, 
to  prove  the  case,  it  is  clear,  that  the  instruction  of  the  court  was  correct. 

And  this  disposes  of  the  argument,  which  has  been  pressed  upon  us,  that 
it  is  not  competent  for  a  state,  by  compact,  to  divest  its  citizens  of  their  titles 
to  land  derived  from  grants  under  the  state  ;  and  that  it  is  within  the  pro- 
hibition of  the  constitution,  that  "no  state  shall  pass  any  law  impairing  the 
obligation  of  contracts."  If  the  states  of  North  Carolina  and  Tennessee 
could  not  rightfully  grant  the  land  in  question,  and  the  states  of  Virginia 
and  Kentucky  could,  the  invalidity  of  the  grants  of  the  former  arises,  not 
from  any  violation  of  the  obligation  of  the  grant,  but  from  an  intrinsic  defect 
of  title  in  the  states.  We  give  no  opinion,  because  it  is  unnecessary  in 
*this  case,  whether  this  prohibition  of  the  constitution  is  not  to  be  r^oii 
understood  as  necessarily  subject  to  the  exception  of  the  right  of  the  ^ 
states,  under  the  same  constitution,  to  make  compacts  with  each  other,  in 
order  to  settle  boundaries  and  other  disputed  rights  of  territory  and  juris- 
diction. 

In  the  progress  of  the  trial,  one  or  two  other  objections  were  made,  which 
may  require  some  notice.  The  defendants  objected  to  the  introduction  of 
the  will  of  Frederick  Rohrer,  under  which  the  plaintiffs  claimed  as  devisees, 
as  evidence  ;  first,  because  the  probate  and  certificate  of  that  will  (it  having 
been  made  and  proved  in  Pennsylvania)  were  not  such  as  to  authorize  its 
registration  in  the  state  of  Tennessee  ;  secondly,  because  the  will  was  not 
registered  in  the  state  of  Tennessee,  until  after  the  institution  of  this  suit. 
Tbe  court  overruled  the  objection.  But  it  does  not  appear,  that  any  exoep* 
tion  was  taken  to  the  opinion  of  the  court  upon  this  point,  at  the  trial.  On 
the  contrary,  the  record  states,  that  "  no  exception  to  the  opinion  of  iho 
court,  permitting  the  will  to  he  read,  was  taken  in  the  progress  of  the  trial. 
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nor  was  it  stated  that  the  right  to  do  so  was  reserved  ;  the  practice  of  the 
court  is,  for  exceptions  to  be  taken  after  trial,  if  deemed  necessary."  Under 
these  circumstances,  some  difficulty  has  arisen,  as  to  the  propriety  of  taking 
any  notice  whatsoever  of  this  objection.  In  the  ordinary  course  of  things, 
at  the  trial,  if  an  objection  is  made  and  overruled,  as  to  the  admission  of 
evidence,  and  the  party  does  not  take  any  exception  at  the  trial,  he  is  under- 
stood lo  waive  it.  The  exception  need  not,  indeed,  then,  be  put  into  form, 
or  written  out  at  large  and  signed  ;  but  it  is  sufficient,  that  it  is  taken,  and 
the  right  reserved  to  put  it  into  form,  within  the  time  prescribed  by  the 
practice  or  rules  of  the  court.  We  do  not  find  any  copy  of  the  will,  nor  any 
probate  or  certificate  thereof,  in  the  record,  nor  any  registration  thereof ; 
and  it  is^  therefore,  impossible  for  us  to  say,  whether  the  ground  assumed 
in  the  first  part  of  the  objection  is  well  founded  or  not.  This  leads  us  strongly 
to  the  inference,  that  the  objection  was  intentionally  waived  at  the  trial. 
The  second  ground  is  clearly  unmaintainable  ;  for,  if  the  registration  was 
rightfully  made  in  Tennessee,  it  has  relation  backwards  ;  and  the  time  of 
the  registration  is  wholly  immaterial,  whether  before  or  after  the  institution 
of  the  suit. 

Another  objection  made  by  the  defendants,  at  the  trial,  was  to  the  evi- 
dence of  title  offered  by  the  lessors  of  the  plaintiff,  upon  the  ground,  that 
*9i9l  ^^^®  ^'^^®  ^*®  ^  tenancy  in  common,  which  would  not  in  *law  support 
■I  a  joint  demise.  This  objection  was  overruled,  with  an  intimation  that 
the  point  would  be  considered  on  a  motion  for  a  new  trial.  No  exception 
was  taken  to  this  ruling  of  the  court ;  and  the  new  trial  was,  upon  the  motion, 
afterwards  refused.  The  party  not  taking  any  exception,  and  acquiescing 
in  the  intimation  of  the  court,  must  be  understood  to  waive  the  point  as  a 
matter  of  error,  and  to  insist  upon  it  only  as  a  matter  for  a  new  trial.  But 
it  is  unnecessary  to  decide  the  point  upon  this  ground  ;  for,  in  the  state  of 
Tennessee,  the  uniform  practice  has  been,  for  tenants  in  common  in  eject- 
ment to  declare  on  a  joint  demise,  and  to  recover  a  part  or  the  whole  of  the 
premises  declared  for,  according  to  the  evidence  of  title  adducd.  This  was 
expressly  decided  by  the  court  in  Barrow*8  Leasee  v.  iVaue,  2  Yerg.  227-8  ; 
and  on  that  occasion,  the  court  added,  that  this  practice  had  never  been 
drawn  in  question,  so  far  as  they  knew  or  could  ascertain  ;  and  in  fact,  no 
other,  probably,  could  be  permitted,  after  the  act  of  1801,  ch.  6,  §  60,  which 
provided,  "that  after  issue  joined  in  any  ejectment  on  the  title  only,  no 
exceptions  to  form  or  substance  shall  be  taken  to  the  declaration,  in  any  court 
whatever."  The  judgment  of  the  circuit  court  is  therefore  affirmed,  with 
costs. 

Baldwin,  Justice. — So  far  as  my  general  views  of  the  origin  and  nature 
of  the  federal  constitution  and  government  may  be  peculiar,  that  peculiarity 
will  be  carried;  of  course,  into  ray  opinions  on  constitutional  questions. 
There  are  none  which  can  arise,  in  which  it  is  more  important  to  attend 
carefully  to  the  reasons  of  one's  judgment,  than  in  those  where  the  prohi- 
bitions on  the  states  come  under  consideration  ;  those  which  have  arisen 
have  been  found  the  most  difficult  to  settle,  because  they  involve  not  only 
the  question  of  the  powers  granted  to  congress,  and  those  reserved  to  the 
states,  but  on  account  of  the  nature  and  variety  of  the  prohibitions  and 
exceptions.    In  the  case  of  Briscoe  v.  Bank  of  Kentucky  {post,  p.  328), 
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I  gave  my  views  of  the  three  classes  of  prohibitions,  in  the  first  clause  of 
the  tenth  section  of  the  first  article  of  the  constitution,  which  in  their  terms 
are  absolute,  operating,  without  any  exception,  to  annul  all  state  power  over 
the  prohibited  subjects. 

The  next  clause  of  the  same  section  contains  prohibitions  of  a  different 
kind.  "  No  state  shall,  without  the  consent  of  congress,  lay  imposts  or 
duties  on  imports  or  exports,  except  what  may  be  absolutely  necessary  for 
executing  its  inspection  laws ;  and  the  net  proceeds  of  all  duties  and  imposts, 
laid  by  any  state  on  imports  or  exports,  shall  be  for  the  use  of  the  treasury 
of  the  United  States,  and  all  such  laws  shall  be  subject  to  the  revision  and 
control  of  the  congress.  No  state  shall,  without  the  consent  of  congress, 
lay  any  duty  of  tonnage,  keep  troops  or  ships  of  war  in  time  of  peace,  enter 
into  any  agreement  or  compact  with  another  state  or  with  a  foreign  power, 
or  engage  in  war,  unless  actually  invaded,  or  in  such  imminent  danger  as 
will  not  admit  of  delay." 

It  will  be  perceived,  that  these  prohibitions  apply  to  two  distinct  classes 
of  cases ;  in  those  embraced  in  the  first  sentence,  it  is  not  only  requisite 
that  congress  should  consent  to  state  laws  laying  duties  and  imposts  on 
imports  and  exports,  but  they  are  made  subject  to  its  revision  and  control. 
In  the  second  class,  nothing  more  is  required,  than  the  consent  of  congress 
to  the  specified  acts  or  laws  of  a  state,  giving  no  power  whatever  over  them, 
after  such  consent  has  been  given.  There  is  also  one  particular  in  which 
compacts  and  agreements  between  one  state  and  another,  or  with  a  foreign 
power,  stand  on  a  peculiar  footing  ;  all  the  other  cases  to  which  the  prohi- 
bition applies,  embrace  those  subjects  on  which  there  is  a  grant  of  power  to 
congress  to  legislate,  or  which  have  a  bearing  on  those  powers  ;  as,  to  lay 
duties  and  imposts,  regulate  commerce,  declare  war,  &c.  Whereas,  the  sole 
power  of  congress  in  relation  to  such  agreements  or  compacts,  is,  to  assent 
or  dissent,  which  is  the  only  limitation  or  restriction  which  the  constitution 
has  imposed,  provided  they  are  not  treaties,  alliances  or  confederations 
which  arc  absolutely  prohibited  by  the  first  clause  of  the  section,  and  can- 
not be  validated  by  any  consent  of  congress.  As  the  compact  between 
Kentucky  and  Tennessee  does  not  come  within  this  prohibition,  and  is  one 
merely  of  boundary  between  the  two  states,  the  subject-matter  is  not  within 
the  jurisdiction  of  congress,  any  further  than  that  it  is  subject  to  its  con- 
sent, which,  once  given,  the  constitution  is  functus  officio  in  relation  to  its 
controlling  power  over  its  terms  or  validity.  The  effect  of  such  consent  is, 
that  thenceforth,  the  compact  has  the  same  force  as  if  it  had  been  made 
between  states  who  are  not  confederated,  or  between  the  United  States  and 
a  foreign  state,  by  a  treaty  of  boundary  ;  or  as  if  there  had  been  no  re- 
straining provision  in  the  constitution.  Its  validity  does  not  depend  on  any 
recognition  or  admission  in  or  by  the  constitution,  that  states  may  make 
such  compacts  with  the  consent  of  congress  ;  the  power  existed  in  the 
states,  in  the  plenitude  of  their  sovereignty,  by  original  inherent  right  ; 
they  imposed  a  single  restraint  upon  it,  but  did  not  make  any  surrender  of 
their  right,  or  consent  to  impair  it  to  any  greater  extent.  Like  all  other 
powers  not  granted  to  the  United  States,  or  prohibited  to  the  states,  by  the 
constitution,  it  is  reserved  to  them,  subject  only  to  such  restraints  as  it 
'mposesy  leaving  its  exercise  free  and  unlimited  in  all  other  respects,  with- 
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oat  any  auxiliary  by  any  implied  recognition  or  admission  of  the  exi«itence 
of  the  general  power,  consequent  upon  the  particular  limitation. 

Herein  consists  the  peculiarity  of  my  reasons  for  affirming  the  judgment 
of  the  circuit  court  in  this  case  ;  fully  concurring  with  the  opinion  delivered, 
as  to  the  original  power  of  the  states  to  make  compacts  of  boundary,  as 
well  as  to  the  effect  of  the  prohibition,  being  ^'a  single  limitation  or  restric- 
tion" upon  the  power.  (See  1 1  Pet.  209.)  I  can  give  it  no  other  effect  by  impli- 
cation, without  impairing  the  great  principle  on  which  the  reserved  powers 
of  the  states  rest.  Though  the  result,  in  this  case,  would  be  the  same,  whether 
the  right  of  making  compacts  of  boundary  is  original  in  the  states,  or  exists 
by  the  admissions  of  the  constitution,  it  might  have  an  important  bearing 
on  other  questions  and  cases,  depending  on  the  same  general  principle,  as 
to  the  granting  and  restraining  power  which  established  that  instrument. 
If  it  is  considered  as  the  source  of  the  powers  which  are  reserved  to  the 
states,  it  necessarily  admits  that  its  origin  is  from  a  power  paramount  to 
theirs,  and  limits  them  to  the  exercise  of  such  as  it  recognises  or  tacitly 
admits,  by  imposing  limited  restraints.  This  is  a  principle  which,  once  con- 
ceded, will  destroy  all  harmony  between  the  state  and  federal  governments, 
by  resorting  to  implication  and  construction  to  ascertain  their  respective 
powers,  instead  of  adopting  the  definite  rule  furnished  by  the  tenth  amend- 
ment. That  refers  to  the  constitution  for  the  ascertainment  of  the  specific 
powers  granted  to  the  United  States,  or  prohibited  to  the  states,  as  the  cer- 
tain and  fixed  standard  by  which  to  measure  them ;  and  then,  oy  express 
declaration,  reserves  all  other  powers  to  the  states,  or  the  people  thereof. 
The  grant  in  the  one  case,  or  the  prohibition  in  the  other,  must,  therefore, 
be  shown,  or  the  given  power  remains  with  the  state,  in  its  original  pleni- 
tude, not  only  independent  of  any  power  of  the  constitution,  but  paramount 
to  it,  as  a  portion  of  sovereignty  attached  to  the  soil  and  territory,  in  its 
original  integrity.  By  adhering  to  this  rule,  there  is  found  a  marked  line 
of  separation  between  the  powers  of  the  two  governments,  the  metes  and 
bounds  of  which  are  visible  ;  so  that  the  portion  of  power  separated  frcm 
the  state  by  its  cession,  can  be  as  easily  defined,  as  its  cession  of  a  portion 
of  its  territory,  by  known  boundaries,  a  reference  to  which  will  bring  every 
constitutional  question  to  an  unerring  test.  I  have,  therefore,  considered 
those  which  have  arisen  in  this  case,  as  involving  a  general  principle  applic- 
able to  all  restrictions  on  states.  Though  a  narrower  view  would  suffice  to 
settle  the  questions  presented  upon  this  compact,  or  any  compact  between 
the  states  of  this  Union  ;  yet,  when  we  consider  that  the  power  of  a  state  to 
make  an  agreement  or  compact  with  a  foreign  power^  is  put  on  the  same 
footing  as  one  between  two  or  more  states,  the  necessity  of  an  adherence  to 
principle  is  the  more  apparent. 

It  is  a  settled  principle  of  this  court,  that  the  boundaries  of  the  United 
States,  as  fixed  by  the  treaty  of  peace,  in  1788,  were  the  boundaries  of  the 
several  states  (12  Wheat.  o24)  ;  from  which  it  follows,  that  in  a  contest 
between  a  state  and  a  foreign  power,  respecting  the  boundary  between  them, 
the  state  has  the  same  power  over  the  subject-matter,  as  if  the  contest  was 
with  another  state.  It  must  then  be  ascertained,  what  is  the  source  of  that 
power,  its  extent  by  original  right,  how  far  it  is  restricted  by  the  constitu- 
tion ;  and  when  a  compact  of  boundary  is  made  with  the  consent  of  con- 
gress, whether  their  legislative  power  can  be  exercised  over  it  to  any  extent? 
IGd 
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When  this  is  done,  it  must  then  be  inquired,  how  far  the  judicial  power  has 
been  extended  over  such  oempacts,  by  the  constitution,  and  in  controversies 
arising  under  them,  what  are  judicial  questions,  on  which  courts  can  act,  as 
distinguished  from  political  questions,  which  must  be  referred  to  the  par- 
ties to  the  compact  ? 

In  ihis  view  of  the  subject,  I  am  disposed  to  take  broader  ground  than 
is  done  in  the  opinion  of  the  court,  and  think  it  necessary  to  examine,  whether 
the  powers  of  a  state  depend  in  any  degree  on  the  recognition  or  admission 
in  the  constitution,  as  the  construction  put  upon  it  by  those  who  framed  or 
adopted  it. 

This  is  a  sound  principle,  when  applied  to  grants  of  power  by  para- 
mount authority,  to  a  body  subordinate  to  it,  which  can  act  only  under 
the  authority  of  the  grant ;  and  fairly  applies  to  the  powers  of  the  fed- 
eral government,  which  is  a  mere  creature  of  the  constitution.  Such  is  the 
established  rule  of  this  court,  where  there  is  an  express  exception  of  a  par- 
ticular case,  in  which  any  given  power  shall  not  be  exercised,  that  it  may  be 
exercised  in  cases  not  within  the  exception  ;  otherwise  the  exception  would 
be  useless,  and  the  words  of  the  constitution  become  unmeaning. 

But  the  principle  is  radically  different,  when  it  is  applied  to  a  provision 
of  the  constitution,  excepting  a  particular  case  from  the  exercise  of  state 
legislation,  or  containing  a  prohibition  that  a  state  law  shall  not  be  passed 
on  any  given  subject,  or  shall  not  have  the  effect  of  doing  what  is  pro- 
hibited ;  in  such  cases,  there  results  no  implication  of  power  in  other  cases, 
for  a  most  obvious  reason  :  That  states  do  not  derive  their  powers  from 
the  constitution,  but,  by  their  own  inherent  reserved  right,  can  act  on  all 
subjects  which  have  not  been  delegated  to  the  federal  government,  or  pro- 
hibited to  states.  This  distinction  necessarily  arises  from  the  whole  language 
of  the  constitution  and  amendments,  and  is  expressly  recognised  in  the  most 
8olemn  adjudications  of  this  court.  "The  government,  then,  of  the  United 
Stvites,  can  claim  no  powers  which  are  not  granted  to  it  by  the  constitution  ; 
and  the  powers,  actually  granted,  must  be  such  as  are  expressly  given,  or 
given  by  necessary  implication."  Martifi  v.  Hunter,  1  Wheat.  326.  "  The 
powers  retained  by  the  states,  proceed  from  the  people  of  the  several  states, 
and  remain,  after  the  adoption  of  the  constitution,  what  they  were  before, 
except  so  far  as  they  may  be  abridged  by  that  instrument."  4  Ibid.  193. 
So,  where  there  is  an  exception  to  the  exercise  of  the  power  of  congress,  as 
in  the  first  clause  of  the  ninth  section  of  the  first  article  of  the  constitution  : 
"The  migration  or  importation  of  such  persons  as  any  of  the  states,  now 
existing,  shall  think  proper  to  admit,  shall  not  be  prohibited  by  congress, 
prior  to  the  year  1808.  The  whole  object  of  the  exception  is  to  preserve 
the  power  to  those  states  which  might  be  disposed  to  exercise  it,  and  its 
language  seems  to  convey  this  idea  to  the  court  unequivocally.  It  is  an 
exception  to  the  power  to  regulate  commerce,  and  manifests  clearly,  the 
intention  to  continue  the  pre-existing  right  of  the  state  to  admit  or  exclude 
for  a  limited  period.  9  Wheat.  206-7,  216.  So,  when  a  state  is  prohibited 
from  imposing  duties  on  imports,  except  what  may  be  absolutely  necessary 
for  executing  its  inspection  laws.  "  This  tax  is  an  exception  to  the  pro- 
hibition on  the  states  to  lay  duties  on  imports  and  exports ;  the  exception 
was  made,  because  the  tax  would  otherwise  have  been  within  the  prohibi- 
tion."    12  Wheat.  436.      "If  it  be  a  rule  of  interpretation  to  which  all 
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assent^  that  the  exception  of  a  particular  thing,  from  general  words,  proYes, 
that  in  the  opinion  of  the  lawgiver,  the  thing  excepted  would  be  within  the 
general  clause,  had  the  exception  not  been  made  ;  we  know  no  reason  why 
this  general  rule  should  not  be  as  applicable  to  the  constitution  as  other 
instruments.  Ibid.  438.  In  applying  this  rule  to  deeds,  the  language  of 
this  court  is  strong  and  clear :  *'  It  is  observable,  that  the  granting  part 
of  this  deed  begins,  by  excepting  from  its  operation,  all  the  lots,  &c.,  which 
are  'within  the  exception.  The  words  are,  doth  grant,  &c.,  except  as  is 
hereinafter  excepted,  all  those  hereafter  mentioned  and  described  lots,  &c. 
In  order,  therefore,  to  ascertain  what  is  granted,  we  must  ascertain  what  is 
within  the  exception  ;  for  whatever  is  included  in  the  exception,  is  excluded 
from  the  grant,  according  to  the  maxim  laid  down  in  Co.  Litt.  47  a.  JSi 
quia  rem  dot  et  partem  retviety  ilia  para  qiuzm  retinet  aemper  cum  eo  eat,  et 
aemper  faiV^  6  Pet.  310.  In  a  subsequent  case,  at  the  same  term,  the 
same  rule  and  maxim  was  adopted,  and  applied  to  a  treaty  with  a  foreign 
nation.  "  It  became,  then,  all-important,  to  ascertain  what  was  granted,  by 
what  was  excepted.  The  king  of  Spain  was  the  grantor,  the  treaty  was  his 
deed,  the  exception  was  made  by  him,  and  its  nature  and  effect  depended 
on  his  intention,  expressed  by  his  words,  in  reference  to  the  thing  granted, 
and  the  thing  reserved  and  excepted,  in  and  by  the  grant."  6  Pet.  741. 
As  this  was  a  treaty  of  cession,  granting  soil  and  sovereignty,  it  is,  in  the 
latter  respect,  precisely  analogous  to  the  grant  of  power,  by  the  constitu- 
tion, to  the  federal  government ;  so  that  its  exceptions,  prohibitions  and 
reservations,  as  well  as  grants,  must  be  interpreted  as  all  other  instruments, 
grants,  treaties  and  cessions,  taking  the  words  as  the  words  of  the  grantor, 
referred  to  the  subject-matter  granted  or  excepted,  Ac. 

Assuming,  on  the  reason  and  authority  referred  to  in  the  preceding 
general  views,  that  the  constitution  is  a  ^ran^  made  by  XkiQ  people  of  the 
aeveral  atatea^  by  their  separate  ratifications,  and  that  the  prohibition  on 
their  pre-existing  powers  are  their  separate  voluntary  covenants,  restraining 
the  exercise  of  those  which  are  reserved,  over  the  subjects  prohibited,  these 
conclusions  necessarily  follow  :  That  a  prohibition  upon  a  state,  as  to  any 
given  subject,  can,  by  no  just  reasoning,  enlarge  or  vary  the  powers  dele- 
gated to  congress,  so  as  to  bring  within  its  jurisdiction,  any  matters  not 
within  the  enumerations  of  the  powers  granted.  That  where  the  consent 
of  congress  is  made  necessary  to  validate  any  law  of  a  state,  con- 
gress can  only  assent  or  dissent  thereto  or  therefrom,  but  can  exercise  no 
legislative  power  over  the  subject-matter,  without  some  express  authorty  to 
reviae  and  control  such  state  law,  by  regulations  of  its  own.  And  that  in 
the  absence  of  any  power  in  congress,  to  do  more  than  simply  assent  or  dis- 
sent, the  assent  is  a  condition  ;  and  when  once  given  to  an  act  of  a  state,  it 
has  the  same  validity  as  if  no  prohibition  had  been  made  in  the  constitution 
against  the  exercise  of  any  right  of  the  state,  to  do  the  act,  in  virtue  of  its 
reserved  powers,  or  any  condition,  in  any  way,  imposed,  to  affect  its  original 
inherent  sovereignty.  The  assent  of  congress  is  made  an  exception  to  the 
prohibition,  and  when  given,  takes  the  case  out  of  the  prohibition,  and  leaves 
the  power  of  the  state  uncontrolled,  on  the  common-law  rule,  that  ''an 
exception  out  of  an  exception  leaves  the  thing  unexcepted."  4  Day's  Com. 
Dig.  290. 

"  No  state  shall,  without  the  consent  of  congress,  enter  into  any  agree- 
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men!  or  compact  with  another  state,  or  a  foreign  power."  By  the  terms, 
then,  of  this  clause,  whenever  the  consent  of  congress  is  given  to  any  such 
agreement  or  compact,  the  prohibition  is  fully  satisfied,  and  ceases  to 
operate ;  the  states  stand  towards  each  other,  and  foreign  powers,  as  they 
did  before  the  adoption  of  the  constitution,  so  far  as  this  sentence  abridged 
their  reserved  powers.  But  as  the  consent  of  congress  cannot  dispense  with 
the  prohibition  in  the  first  sentence  of  this  section,  it  becomes,  by  necessary 
implication,  a  proviso  or  limitation  to  the  second.  That  such  agreement 
or  compact  shall  not  be  a  treaty ^  alliance  or  confederation ;  if  it  does  not 
come  within  the  constitutional  meaning  of  these  terms,  the  agreement  or 
compact  is  valid,  if  made  with  the  consent  of  congress ;  if  it  does,  it  is 
void  by  the  first  part  of  the  prohibition,  which  annuls  whatever  is  done  in 
opposition  to  it. 

A  reference  to  the  articles  of  confederation  will  show  the  sense  in  which 
these  terms  are  used  in  the  constitution,  in  their  bearing  on  this  case. 
Art.  6.  "  No  state,  without  the  consent  of  the  United  States  in  congress  as- 
sembled, shall  send  any  embassy  to,  or  receive  any  embassy  from,  or  enter  into 
any  conference,  agreement,  alliance  or  treaty  with,  any  king,  prince  or  state. 
No  two  or  more  states  shall  enter  into  any  treaty,  confederation  or  alliance 
whatever,  between  them,  without  the  consent  of  the  United  States  in  con- 
gress assembled,  specifying  accurately  the  purposes  for  which  the  same  is 
to  be  entered  into,  and  how  long  it  shall  continue."  (1  U.  S.  Stat.  5.) 
Art.  9.  '^The  United  States,  in  congress  assembled,  shall  have  the  sole 
and  exclusive  right  and  power  of  sending  and  receiving  ambassadors,  enter- 
ing into  treaties  and  alliances,"  &c.  "  The  United  States,"  Ac,  "  shall  also 
be  the  last  resort  on  appeal,  in  all  disputes  and  differences,  now  subsisting, 
or  that  may  hereafter  arise,  between  two  or  more  states,  concerning  bound- 
ary, jurisdiction,  or  any  cause  whatever,  which  authority  shall  always  be 
exercised  in  the  manner  following,"  &c.  (Ibid.  6.)  "  All  controversies  respect- 
ing the  private  right  of  soil,  claimed  under  different  grants  of  two  or  more 
states,  whose  jurisdiction  as  they  may  respect  such  lands,  and  the  states 
which  passed  such  grants,  are  adjusted,  the  said  grants  or  either  of  them 
being,  at  the  same  time,  claimed  to  have  originated  antecedent  to  such 
settlement  of  jurisdiction,  shall,  on  petition  of  either  party  to  the  congress 
of  the  United  States,  be  finally  determined,  as  near  as  may  be,  in  the  same 
manner  as  is  before  prescribed  for  deciding  disputes  respecting  territorial 
jurisdiction  between  different  states."  (Ibid.  7.) 

From  these  provisions,  it  is  most  manifest,  that  the  framers  of  the  con- 
stitution had  the  whole  subject-matter  directly  before  them,  and  substituted 
the  prohibitions  in  the  tenth  section  of  the  first  article,  for  those  in  the 
sixth  article  of  confederation,  with  two  important  changes. 

1.  In  the  discrimination  between  the  prohibition  on  states,  in  relation  to 
foreign  powers,  and  between  themselves,  apparent  in  the  two  first  sentences 
of  the  sixth  article  of  confederation.  All  embassies  to  or  from,  and  all  con- 
ferences or  agreements  with,  foreign  powers,  are  prohibited  by  the  first 
sentence  ;  while  the  second  sentence  prohibits  only  treaties,  alliances  and 
confederations  between  two  or  more  states.  In  each  sentence,  the  consent 
of  congress  is  made  a  condition  ;  but  in  the  second,  there  is  a  further  con- 
dition, that  the  purposes  and  duration  of  the  treaty  shall  be  specified,  and 
the  words  conference  or  agreement  are  omitted,  so  that  it  prohibited  only 
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sacb  as  were  treaties,  &o.,  and  left  tbe  states  free  to  make  agreements  or 
compacts,  touching  their  boundaries,  without  the  consent  of  congress.  Hence 
we  find,  that  after  these  articles  were  ratified,  the  states  made  agreements, 
compacts  or  conventions  with  each  other,  settling  their  boundaries,  or  con- 
firming those  previously  made,  of  which  the  following  are  instances  :  Penn- 
sylvania with  New  Jersey,  in  1783 ;  2  Smith's  Laws  77  ;  with  Virginia  in 
1784  ;  Ibid.  261  ;  with  New  York  in  1786,  confirmed  in  1789,  Ibid.  610; 
Georgia  with  South  Carolina  in  1787  ;  Laws  of  Georgia,  app'x,  752  ;  none  of 
which  refer  to  any  consent  of  congress.  But  in  the  constitution,  agreements 
and  compacts  between  the  states  and  with  foreign  powers,  are  put  on  the 
same  footing,  being  prohibited,  if  congress  does  not  consent,  and  valid,  if 
consent  is  given,  and  the  condition  of  specifying  the  purposes  and  duration 
thereof,  wholly  omitted  ;  thus  leaving  the  power  of  the  states  subject  only 
to  the  condition  of  consent. 

2.  The  constitution  gives  congress  no  power  to  act  on  the  boundaries  of 
states,  or  on  controversies  about  the  titles  to  lands  claimed  under  grants 
from  different  states  ;  its  whole  jurisdiction  consists  in  the  power  of  assent- 
ing or  dissenting  to  an  agreement  or  compact  of  boundary.  The  only  part 
of  the  constitution  which  grants  any  power  on  this  subject  to  the  federal 
government,  is  in  the  third  article,  which  declares,  "that  the  judicial  powjer 
of  the  United  States  shall  extend,  &c.,  to  controversies  between  two  or 
more  states,  between  citizens  of  the  same  state,  claiming  land  under  grants 
of  different  states,"  <&c.  These  are  the  two  cases  which  were  defined  in  the 
two  sentences  of  the  ninth  article  of  confederation,  on  which  congress  could 
act,  biit  which  the  constitution  has  authorized  no  other  than  the  judicial 
power  CO  take  within  its  cognisance. 

From  this  view  of  the  constitution,  in  its  application  to  the  agreements 
and  compacts  between  states  respecting  their  boundaries,  the  results  are,  to 
my  mind,  most  clear  and  satisfactory ;  that  when  congress  has  exercised  the 
only  power  confided  to  them  over  this  subject,  by  consenting  to  the  com- 
pact, their  whole  jurisdiction  is  completely  functus  officio.  Such  compacts 
are,  thenceforth,  the  acts  of  sovereign  states,  which,  interfering  with  no 
power  granted  to  the  United  States  by  the  constitution,  or  prohibited  by  it 
to  the  states,  must  be  deemed  to  be  an  exercise  of  their  reserved  powers, 
neither  given,  nor  in  any  way  abridged,  by  that  instrument,  and  by  the  34th 
section  of  the  judiciary  act,  are  binding  as  rules  of  decision  by  this  and  all 
other  courts  of  the  United  States,  "  in  suits  at  common  law.'*  The  consent 
of  congress  has  been  given  to  this  compact,  and  the  present  suit  is  one  at 
common  law  ;  there  can  be  then  no  doubt,  that  the  compact  must  be  taken 
as  made  by  competent  authority,  and  as  prescribing  the  rules  by  which  the 
rights  of  the  contending  parties  must  be  ascertained.  This  suit  does  not 
present  for  the  action  of  the  judicial  power,  "  a  controversy  between  two  or 
more  states,"  or  "  between  citizens  of  the  same  state,  claiming  lands  under 
grants  of  different  states,"  but  a  controversy  "between  citizens  of  different 
states,"  in  which  the  circuit  court  was  bound  to  decide  precisely  as  the  state 
courts  were  (2  Pet.  656  ;  6  Ibid.  401);  in  whom  the  title  to  the  premises  in 
dispute  is  vested,  which  lie  south  of  Walker's  line,  and  north  of  latitude 
36°  30'  north. 

It  is  admitted,  that  the  northern  charter  boundary  of  North  Carolina  is 
36°  30'  of  north  latitude,  which  is  so  declared  in  the  constitution  of  that 
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Btate  and  Tennessee  ;  neither  state,  therefore,  had  any  right  to  lands  north 
of  that  line ;  having  no  original  title  thereto,  any  grants  from  either  state 
would  be,  on  that  ground,  merely  void,  according  to  the  settled  doctrine 
of  this  court.  9  Cranch  99  ;  6  Wheat.  303  ;  11  Ibid.  384  ;  6  Pet.  730.  It 
is  clear,  then,  that  as  the  lands  in  dispute  are  situated  without  this  bound- 
ary, those  states  had  no  title  which  could  pass,  by  their  grants,  to  the 
defendants,  and  that  the  plaintiffs  must  recover  under  their  title  by  warrant 
under  Virginia,  consummated  by  a  patent  from  Keutncky,  unless  the 
defendants  have,  in  some  way,  acquired  a  better  title  than  the  state  under 
whom  they  claim  had,  by  original  right.  As  Virginia  had  the  oldest  char- 
ter, no  part  of  her  territory  could  be  taken  from  her,  without  her  consent, 
or  an  express  grant  by  the  king,  by  his  perogative  right  of  disposing  of  all 
the  vacant  lands  in  the  colonies,  before  the  revolution,  except  witliin  the 
provinces  granted  to  proprietaries.  Such  grant  or  consent  is  not  pretended, 
but  the  defendants  rely  on  the  implied  consent  of  Virginia  and  Kentucky, 
in  laws  recognising  Walker's  line  as  the  boundary  between  them  and  North 
Carolina  and  Tennessee,  and  acts  of  ownership  and  possession,  long  exer- 
cised by  these  states,  over  lauds  between  that  line  and  36**  30'  north  latitude, 
as  giving  to  them  and  the  grantees  under  them,  a  title  by  prescription. 
These  grounds  of  defence  present  very  important  points  for  consideration, 
and  in  my  opinion,  are  of  a  political,  rather  than  a  judicial  nature. 

The  consent  of  congress  to  the  compact,  strips  the  case  of  every  provis- 
ion of  the  constitution  which  can  affect  it,  saving  the  grant  of  the  judicial 
power  over  "  controversies  between  two  or  more  states,"  which  I  take  to  be 
suits  between  states,  touching  matters  in  controversy  between  them.  But 
here,  there  is  no  controversy  between  states,  nor  can  a  suit  be  sustained  in 
the  circuit  court,  where  a  state  is  a  party,  this  court  alone  having  original 
jurisdiction  of  such  cases  ;  this  is  the  ordinary  action  of  ejectment,  in  which 
each  party  rests  upon  his  own  title  ;  the  plaintiff,  on  a  grant  from  a  state, 
whose  original  title  and  jurisdiction  confessedly  embraced  the  land  in  ques- 
tion ;  the  defendant,  under  grants  from  states,  who,  as  confessedly,  had  no 
original  right  of  soil  or  jurisdiction  to  the  lands  they  granted ;  so  that 
every  question  affecting  the  rights  of  other  states,  arises  collaterally  in  a 
suit  between  two  individuals.  The  states  have  adjusted  all  matters  hereto- 
fore in  controversy  between  them,  by  a  solemn  compact,  the  sixth  article  of 
which  places  the  grant  to  the  plaintiff  on  its  original  validity  under  the 
laws  of  the  states  from  which  it  emanated  and  was  perfected,  and  within 
whose  acknowledged  rightful  boundary  the  lands  granted  are  situated.  If 
this  compact  is  valid,  the  defendant  has  no  standing  in  court ;  if  it  can  be 
declared  invalid,  in  a  collateral  action,  on  the  grounds  contended  for,  it  fol- 
lows as  a  necessary  consequence,  that  any  judicial  power,  state  or  federal, 
is  competent  to  annul  it,  though  it  is  consistent  with  the  constitution  of  the 
state,  and  ratified  according  to  that  of  the  United  States.  10  Pet.  474. 
The  exigencies  of  the  defendants'  case  require  them  to  go  to  this  extent,  for 
the  terms  of  the  sixth  article  are  neither  ambiguous  nor  admit  of  any  con- 
struction which  can  give  the  defendants  any  protection,  unless  they  can 
show  the  plaintiffs'  "  grant  to  be  invalid  and  of  no  effect,  or  that  they  have 
paramount  and  superior  titles  to  the  land  covered  by  such  Virginia  war- 
rants ;"  to  do  which,  they  must  break  through  the  constitution  of  the  states 
under  whose  grants  they  claim,  as  well  as  the  compact  assented  to  by  cun- 
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gress.  There  could  be  no  title  paramount  to  a  Virginia  warrant,  duly 
taken  out,  entered,  surveyed  and  patented,  unless  that  state  had  in  some 
way  lost  her  original  right  of  soil  and  jurisdiction,  north  of  latitude 
36°  30' ;  or  Kentucky  had  encroached  on  the  superior  title  of  Tennessee, 
who  had  no  pretensions  to  the  terrritory  north  of  that  line,  by  charter,  who 
renounced  them  in  her  constitution,  and  by  solemn  compact  stipulated 
expressly  that  Virginia  warrants  should  be  considered  as  rightfully  entered 
for  this  land. 

This  leaves  the  defendant  but  one  position  to  assume,  in  which  he  can 
invoke  the  action  of  the  judicial  power,  which  is,  that  before  the  compact 
was  made,  the  state  of  Tennessee  had,  for  the  reasons  set  forth  in  the  argu- 
ment, or  on  some  other  ground,  become  incompetent  to  make  a  compact 
with  Kentucky,  by  which  the  boundary  between  them  should  be  any  other 
than  Walker's  line.  In  other  words,  that  the  state  was,  by  her  grants  to 
the  defendants,  or  those  under  whom  they  claimed,  estopped  from  so  set- 
tling her  boundaries,  as  to  exclude  the  lands  she  had  granted  ;  that  Virginia 
and  Kentucky  were  also  estopped  from  making  grants  of  land,  within  the 
disputed  territory,  by  their  adoption  of  Walker's  line,  and  because  North 
Carolina  and  Tennessee  had  acquired  a  right  by  prescription  ;  of  conse- 
quence, that  though  these  states  had  granted  lands  to  which  they  had  no 
title  originally,  yet  when  their  title  by  prescription  attached,  their  grants 
became  valid,  and  no  compact  between  Tennessee  and  Kentucky  could 
divest  them,  or  impair  their  legal  effect. 

So  far  as  the  argument  rests  on  the  prohibition  of  the  constitution 
against  impairing  the  obligation  of  the  contract  of  grant,  it  is  a  sufficient 
answer,  that  as  a  grant  by  a  state,  of  land  to  which  she  has  no  title,  is  void, 
there  ie  no  obligation  in  the  contract,  no  right  of  property  to  impair  or 
violate.  Whether  the  state  will  refund  the  purchase-money,  or  grant  an 
equivalent  out  of  what  she  does  own  (as  was  done  by  Pennsylvania,  as  to 
lands  granted  to  her  soldiers,  which  were  within  the  state  of  New  York), 
is  optional  with  the  state,  but  such  grant  cannot  estop  her  from  making  a 
compact  of  boundary,  nor  impose  on  her  any  obligation  to  confirm  a  void 
title.  The  other  points  raised  in  the  argument,  present  the  question  of  how 
far  judicial  power  can  be  exercised  in  settling  the  boundaries  of  states. 

In  a  controversy  between  states,  as  to  their  boundaries,  the  constitution 
has  given  original  jurisdiction  to  this  court  ;  whether  it  can  be  exercised  by 
the  inherent  authority  of  the  court,  or  requires  an  act  of  congress  to  pre- 
scribe and  regulate  the  mode  of  its  exercise,  need  not  be  now  examined  ; 
but  it  will  be  assumed  ex  gratid,  that  it  is  by  a  bill  in  equity,  according  to 
the  practice  of  this  court,  and  the  mode  of  proceedings  in  chancery.  In  the 
great  case  of  Penn  v.  IfOrd  Baltimore,  Lord  Habdwicks  laid  it  down  as  an 
established  rule,  that  the  court  of  chancery  had  no  original  jurisdiction  of 
a  question  relating  to  the  boundaries  between  the  two  proprietary  provinces 
of  Pennsylvania  and  Maryland,  in  any  other  case  than  where  there  was  an 
agreement  between  the  two  proprietaries  for  settling  their  boundaries.  In 
such  case,  chancery  would  enforce  the  agreement,  by  a  decree  for  a  specific 
performance  ;  but  without  an  agreement,  the  question  was  not  one  within 
the  jurisdiction  of  the  courts  of  the  kingdom,  and  was  only  cognisable  in 
council  before  the  king,  as  the  lord  paramount  under  whom  the  provinces 
were  held  in  socage,  by  the  tenure  of  fealty  and  some  nominal  reservation. 
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**  The  subordinate  proprietors  may  agree  bow  they  may  hold  their  rights 
between  themselves  ;"  "if  a  settlement  of  bonndaries  is  fairly  made,  with- 
out collusion,  the  boundaries  so  made  are  to  be  presumed  to  be  the  true  and 
ancient  limits,"  made  between  parties  in  an  adversary  interest,  each  con- 
cerned to  preserve  his  own  limits,  and  no  other  or  pecuniary  compensation 
pretended.     1  Ves.  sen.  447-54. 

It  is,  then,  the  agreement  or  compact,  which  alone  gives  jurisdiction  to  a 
court  of  equity,  to  decree  on  the  boundaries  of  provinces  owned  by  proprie- 
taries subordinate  to  the  king  ;  otherwise,  it  is  a  political  question,  to  be 
settled  in  council,  and  not  a  judicial  one  for  any  court.  It  cannot  be  doubted, 
that  the  king  in  council  was  competent,  by  an  order  of  council,  to  settle 
any  question  of  disputed  boundary  between  those  colonies  which  had  royal 
governments,  by  their  charters,  or  in  those  provinces  which  were  under  pro- 
prietary governments,  as  he  was  equally  the  lord  paramount  of  all.  When 
the  colonies  and  provinces  became  states,  by  the  revolution,  they  adopted 
this  principle  in  the  articles  of  confederation  ;  by  delegating  to  congress, 
as  the  then  only  powder  which  was  paramount  over  contending  states, 
the  power  to  appoint  a  tribunal  to  settle  their  disputed  boundaries.  On  the 
same  principle,  the  constitution  made  congress  paramount  over  the  states, 
by  making  their  agreements  and  compacts,  touching  their  boundaries,  sub- 
ject to  its  approbation  ;  and  by  assigning  to  this  court,  the  cognisance  of 
"  controversies  between  states,"  which  includes  those  relating  to  boundaries 
— made  it  so.  Thus,  the  line  is  most  distinctly  defined,  which  separates  the 
political  and  judicial  questions  which  arise  touching  the  boundaries  of  pro- 
vinces ;  where  there  is  an  agreement,  it  is  matter  of  judicial  cognisance,  to 
decree  what  and  where  the  agreed  boundary  is  ;  where  there  is  none,  it  was 
a  matter  cognisable  only  before  the  king  in  council,  before  the  revolution. 
But  even  then,  proprietaries  were  competent  to  settle  the  boundaries  of  their 
respective  provinces,  by  an  agreement,  without  the  license  ef  the  king  ;  and 
chancery  would  enforce  its  execution,  by  a  decree  in  personam  on  the  delin- 
quent proprietary,  without  any  reference  to  the  rights  of  the  king,  other 
than  adding  to  the  decree,  a  clause  of  salvo  jure  coroncB  (1  Ves.  sen.  449, 
454)  ;  which  was  more  form  than  substance,  as  those  rights  continued,  be 
the  boundary  where  it  might. 

When  the  prerogative  of  the  king,  and  the  transcendent  powers  of  par- 
liament devolved  on  the  several  states,  by  the  revolution  (4  Wheat.  661), 
there  could  be  no  paramount  power  competent  to  prescribe  the  boundaries 
of  states  which  were  sovereign  by  inherent  right,  until  they  should  appoint 
some  common  arbiter,  to  whose  decree  they  would  submit.  By  the  con- 
federation, congress  appointed  the  tribunal,  and  by  the  constitution,  this 
court  was  authorized  to  decide  these  questions  ;  but  in  both  cases,  the  sub- 
ject-matters referred  were  "  controversies,"  not  "  compacts  or  agreements  ;" 
controversies,  open  and  existing,  which  states  could  not  settle  ;  not  those 
which  they  had  settled  by  solemn  compacts,  about  which  there  was  no  dif- 
ference in  construction,  and"which  both  stated  had  faithfully  executed.  If 
a  controversy  did  exist,  either  as  to  the  terms  or  the  execution  of  the  com- 
pact, or,  in  the  absence  of  a  compact,  the  question  of  boundary  depended  on 
the  line  of  original  right,  or  the  joint  or  separate  acts  of  the  contending 
states,  the  tribunal  thus  appointed  could  settle  it,  as  the  umpire  between 
them.     But  it  could  exercise  no  authority  which  exceeded  the  submission  ; 
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it  could  not  establish  a  boundary  different  from  what  both  states  had  made, 
or  from  that  which  resulted  from  their  antecedent  rights  and  relation  with 
each  other,  when  they  could  not  adjust  them  amicably.  The  umpire  must 
base  his  award  on  the  compact,  if  one  exists ;  if  not,  on  the  right  of  the 
states,  as  adverse  claimants  to  the  same  territory  ;  he  cannot  look  through 
or  over  the  compact,  and  make  an  award  on  grounds  which  would  annul 
any  of  its  provisions,  by  giving  to  either  state  anything  which  she  had 
renounced,  or  stipulated  that  it  should  be  held  by  the  other  state,  its  citizens 
or  grantees,  "as  rightfully  granted."  No  arbiter  between  nations  ever 
assumed  such  power  ;  no  nation  would  submit  to  its  exercise  ;  no  such 
power  is  granted  to  this  court,  and  any  construction  of  the  constitution 
which  should  so  torture  its  plain  language,  and  most  manifest  intention 
would  shake  the  Union  to  its  centre. 

If  these  views  are  correct,  their  application  to  this  case  is  decisive.  It 
comes  up  on  a  writ  of  error  from  a  circuit  court,  in  a  suit  at  common  law, 
between  citizens  of  Pennsylvania,  claiming  under  Virginia  and  Kentucky, 
and  citizens  of  Tennessee,  claiming  under  that  state  and  North  Carolina,  in 
which  the  circuit  court,  and  the  courts  of  the  state,  have,  by  the  11th  sec- 
tion of  the  judiciary  act,  a  concurrent  jurisdiction,  and  on  which  this  court 
acts  by  its  appellate  power.  The  plaintiff  claims  to  recover  the  land,  in 
virtue  of  a  title  confirmed  by  the  compact.  The  defendant  does  not  attempt 
to  show,  that  the  plaintiff's  title  is  invalid,  of  no  effect,  on  any  construction 
of  the  compact,  or  any  doubt  as  to  what  or  where  the  agreed  boundary  is ; 
but  rests  his  whole  case  on  showing  that  Walker's  line  had  been  so  definitely 
established,  before  the  compact,  as  to  annul  those  provisions  which  confirm 
the  plaintiff's  title.  As  the  effect  of  so  adjudicating  on  the  rights  of  the 
parties,  would  be  an  assumption  by  the  ordinary  judicial  power  of  a  state, 
or  an  inferior  court  of  the  United  States,  of  an  authority  to  force  upon  two 
states,  a  boundary  which  both  disclaim,  a  power  which  this  court,  as  the 
constitutional  arbiter  between  them,  could  not  exercise,  m  virtue  of  its 
original  jurisdiction,  it  is  clear,  that  it  cannot  so  act  by  appellate  power.  Ii/ 
deciding  suits  between  individuals  claiming  lands  by  grants  of  differe^if 
states,  between  whom  there  was  a  compact  of  boundary,  this  court  \o6kh 
only  to  the  compact,  its  terms  and  construction,  to  ascertain  the  lelativt 
rights  of  the  parties,  without  looking  beyond  it  in  order  to  fin<?  ou<.  whai 
the  boundary  ought  to  have  been.  See  Sims^s  Lessee  v.  Irvine^  3  Dall 
425,  456,  &G. ;  Lessee  of  MarkUt  v.  Silk,  at  the  present  teim  (11  Pet. 
1),  arising  under  the  compact  between  Pennsylvania  and  Virginia.  Adopt 
ing  the  principles  of  the  common  law,  laid  down  in  Penn  y .  JBcUtimore,  that 
where  boundaries  are  doubtful,  it  is  a  proper  case  for  slk  Agreement,  which 
being  entered  into,  the  parties  could  not  resort  back  th  the  original  rights 
between  them  (1  Ves.  sen.  452),  and  those  of  the  la^  of  nations,  laid  down 
in  the  opinion  of  the  court  in  this  case,  it  follows—  That  the  only  questions 
for  our  judicial  cognisance,  by  appellate  power,  aiv  those  which  arise  on  the 
construction  of  the  compact,  and  the  locality  of  the  boundary  as  agreed  and 
declared  by  a  compact  ratified  by  congress,  to  be  decided  by  the  same  prin- 
ciples as  a  question  arising  on  a  cession  by  a  state  of  territory  to  the  United 
States,  of  which  the  case  of  Handly^s  Lessee  v.  Anthony  (5  Wheat.  874)  is 
an  illustration.  That  case  arose  on  the  cession  by  Virginia  to  the  United 
States,  of  the  North-western  territory  \  one  party  claimed  under  Kentucky, 
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the  other  under  the  United  States,  by  a  grant  of  land  in  Indiana  ;  the  qnes- 
tion  of  the  boundary  between  these  states,  came  up  collaterally,  and  was 
decided  on  the  terms  and  construction  of  the  act  of  cession,  and  the  com- 
pact between  Virginia  and  Kentucky.     5  Wheat.  375. 

But  in  the  case  of  lobster  v..  Neilson  (2  Pet.  263),  where  the  title  to  the 
land  in  dispute  turned  upon  the  boundaries  of  the  cession  of  Louisiana  by 
Spain  to  France,  and  by  France  to  the  United  States,  it  was  otherwise. 
The  land  was  situated  south  of  lat.  31^  N.,  west  of  the  Perdido,  east  of  the 
Mississippi,  and  north  of  the  Iberville  ;  being  part  of  what  the  United  States 
had  long  contended  was  ceded  as  part  of  Louisiana,  and  which  Spain  insisted 
was  retained  by  her  as  part  of  West  Florida ;  one  party  claimed  by  a 
Spanish  grant  made  after  the  cession,  the  other  by  mere  possession,  on  the 
ground,  that  the  Spanish  grant  was  void.  This  court  held,  that  the  ques- 
tion of  boundary  was  one  which  must  be  acted  on  by  the  political  depart- 
ment of  the  government,  and  '^  that  it  was  the  province  of  the  court  to  con- 
form its  decision  to  the  will  of  the  legislature,  if  that  will  has  been  clearly 
expressed."  2  Pet.  307.  That  case  presented  the  precise  question  on  which 
this  turns — "  to  whom  did  the  country  between  the  Iberville  and  Perdido 
rightfully  belbng,  when  the  title  now  asserted  by  the  plaintiffs  was  acquired  ?" 
Ibid.  300.  Had  there  been  a  compact  by  the  two  governments,  declaring 
that  the  land  belonged  to  one  of  them  or  its  grantees,  or  the  boundary  not 
contested,  it  would  have  been  purely  a  judicial  question  between  individuals, 
as  to  which  had  the  title  ;  but  as  it  depended  on  a  boundary  contested  by 
both  nations,  the  court  was  not  competent  to  settle  it.  This  principle  was 
affirmed  in  the  United  States  v.  Arredondo^  which  turned  on  the  construc- 
tion of  the  treaty  with  Spain,  ceding  the  Floridas  to  the  United  States;  and 
this  court  held,  that  without  an  act  of  congress,  submitting  the  question 
to  the  decision  of  the  court,  as  a  judicial  one,  it  would  have  been  a  political 
question,  on  which  congress  must  act,  before  it  was  cognisable  by  the  court. 
6  Pet.  710,  735,  743. 

Now,  as  the  necessary  consequence  of  over-riding  the  compact,  is  to 
throw  the  parties  back  to  the  original  right  of  the  different  states,  to  revive 
an  old  controversy  between  them  about  their  boundaries,  and  to  make  the 
title  of  the  parties  depend  on  the  very  question  which,  in  the  case  of  I^hster 
V.  NeiUoHj  this  court  declared  itself  incompetent  to  decide — "  to  whom  did 
the  country  between  latitude  36°  30'  and  Walker's  line,  belong  rightfully, 
when  the  title,  now  asserted  by  the  plaintiffs,  was  acquired  ?"  my  answer  is, 
that  was  a  political  question  between  the  two  states,  who  have  settled  it 
by  a  compact,  in  virtue  of  the  requisite  sanction  of  the  constitution  to  the 
exercise  of  a  power  reserved  to  the  states  ;  and  that  compact  declares,  that 
the  grants  of  lands  in  this  territory,  made  in  virtue  of  Virginia  warrants 
"  shall  be  considered  as  rightfully  entered  or  granted."  And  being  fully 
convinced  that  I  am  bound  to  take  this  compact  as  the  rule  for  my  judg- 
ment, the  law  of  this  case,  the  test  by  which  the  rights  of  parties  are  to  be 
settled,  and  finding  in  it  abundant  authority  for  affirming  the  judgment  of 
the  circuit  court,  I  should  feel,  that  by  any  further  consideration  of  the 
points  made  in  the  argument  of  the  plaintiffs  in  error,  it  might  be  inferred, 
that  I  entertained  doubts  of  the  soundness  of  the  principles  on  which  my 
opinion  is  founded.     These  principles  are,  in  my  judgment,  as  unqueBtion- 
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able  as  they  are  fundamental,  and  cannot  be  impaired  without  great  danger 
to  the  harmony,  if  not  the  permanency  of  the  Union. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  West  Tennessee,  and 
was  argued  by  counsel :  On  consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment  of  the  said  circuit  court  in 
this  cause  be  and  the  same  is  hereby  affirmed,  with  costs. 


*213]     *WiLLiAM8  Waters  v.  Mkrohants'  Louisvillb  Insubanob  Co. 
Mcurine  insurance. — Proximate  cause  of  loss. 

The  steamboat  Lioness  was  insured  on  her  voyages  on  the  western  waters,  particularly  from  New 
Orleans  to  Natchitoches  on  Red  river,  and  elsewhere,  the  Missouri  and  Upper  Mississippi 
excepted,  for  twelve  months ;  one  of  the  perils  insured  against  was  fire ;  the  vessel  was  lost 
by  the  explosion  of  gunpowder.  On  the  trial  of  the  causie,  the  judges  of  the  circuit  court  of 
Kentucky  were  divided  in  opinion,  on  the  following  questions,  which  wera  certified  to  this 
court :  I.  Does  the  policy  cover  the  loss  of  the  boat  by  a  fire,  caused  by  the  barratry  of  the 
master?  2.  Does  the  policy  cover  a  loss  of  the  boat  by  fire,  caused  by  the  negligence,  care> 
lessness  or  unskilfulness  of  the  master  and  crew  of  the  boat,  or  any  of  them  ?  3.  Is  the  allega- 
tion of  the  defeudants  in  these  pleas,  or  any  of  them,  to  the  effect  that  the  fire  by  which  the 
boat  was  lost,  was  caused  by  the  carelessness  or  unskilful  conduct  of  the  master  and  crew,  a 
defence  to  this  action  ?    4.  Are  the  pleas  of  the  defendant,  or  either  of  them,  sufficient? 

A  loss  by  fire,  when  the  fire  was  directly  and  immediately  caused  by  the  barratry  of  the  master 
and  crew,  as  the  efficient  ageiits,  when  the  fire  was  communicated,  and  occasioned  by  the  direct 
act  and  agency  of  the  master  and  crew,  intentionally  done  from  a  barratrous  purpose,  is  not  a 
loss  within  the  policy,  if  barratry  is  uol  ins>ured  against. 

If  the  master  or  crew  should  barratrons'y  bore  holes  in  the  bottom  of  a  vessel,  and  she  should 
thereby  be  filled  within  water  and  sink,  the  loss  would  probably  be  deemed  a  loss  by  barratry, 
and  not  by  a  peril  of  the  seas,  or  of  rivers,  though  the  water  should  co-operate  in  producing  the 
sinking. 

The  doctrine,  as  applied  to  policies  against  fire  on  land,  has,  for  a  great  length  of  time,  prevailed, 
that  losses  occasioned  by  the  mere  fault  or  negligence  of  the  assured,  or  his  servants,  unaf- 
fected by  fraud  or  design,  are  within  the  protection  of  the  policy,  and  as  such,  are  recoverable 
from  the  underwriters ;  this  doctrine  is  fully  established  in  England  and  America. 

It  is  a  well-established  principle  of  the  common  law,  that  in  all  cases  of  loss,  we  are  to  attribute 
it  to  the  proximate  cause,  and  not  to  the  remote  cause  ;  this  has  became  a  maxim  to  govern 
cases  arising  under  policies  of  insurance. 

In  the  case  of  the  Columbia  Insurance  Company  v.  Lawrence,  10  Pet.  607,  this  court  thought, 
that  in  marine  policies,  whether  containing  the  risk  of  barratry  or  not,  a  loss,  whose  proximate 
cause  was  a  peril  insured  against,  is  within  the  protection  of  the  policy,  notwithstanding  it  might 
have  been  occasioned,  remotely,  by  the  negligence  of  the  master  and  mariners ;  the  court  have 
seen  no  reason  to  change  that  opinion.* 

As  the  explosion  on  board  the  Lioness  was  caused  by  fire,  the  fire  was  the  proximate  cause  of 
the  loss. 

If  taking  gunpowder  on  board  a  vessel  insured  against  fire,  was  net  justified  by  the  usage  of 
the  trade,  and  therefore,  was  not  contemplated  as  a  risk,  by  the  policy,  there  might  be  great 
reason  to  contend,  that,  if  it  increased  the  risk,  the  loss  was  not  covered  by  the  policy. 

>  Reported  below,  in  1  McLean  276.  The  negligence  or  carelessness  of  a  competent 

•  American  Ins.  Co.  v.  Insley,  7  Penn.  St.  master  does  not  amount  to  barratry.    Stowe  •. 

228  ;   Phcsnix  Fire  Ins.  Co.  v,  Cochran,  61  Id.  Atlantic  Mutual  Ins.  Co.  68  N.  T.  77. 

148 ;  Mathews  v.  Howard  Ins.  Co.,  11  N.  Y.  9. 
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*Cebtificatb  of  Division  from  the  Circuit  Court  of  Kentucky.  The 
plaintiff,  a  citizen  of  the  state  of  Louisiana,  on  the  12th  day  of  September 
1832,  caused  insurance  to  be  made  by  the  Merchants'  Louisville  Insurance 
Company,  at  the  city  of  Louisville,  in  the  state  of  Kentucky,  in  the  sum  of 
$6000,  on  the  steamboat  Lioness,  her  engine,  <fec.,  to  navigate  the  western 
waters  usually  navigated  by  steamboats,  <fec.;  the  assured  haying  the  privi- 
lege of  placing  competent  masters  in  command,  at  any  time  ;  the  insurance 
to  continue  for  twelve  months,  until  12th  September  1833.  The  perils 
insured  against,  were  those  "of  rivers,  fire,  enemies,  pirates,  assailing 
thieves,  and  all  other  losses  and  misfortunes  which  shall  come  to  the  hurt 
or  detriment  of  the  steamboat,  her  engine,  tackle  and  furniture,  according 
to  the  true  intent  and  meaning  of  the  policy." 

An  action  was  instituted  in  the  circuit  court,  on  this  policy,  by  W  illiam 
Waters,  the  assured,  to  November  term  1836  ;  and  the  plaintiff  averred  in 
the  declaration,  an  interest  in  the  steamboat  Lioness,  at  the  time  of  the 
insurance,  and  up  to  her  loss,  of  $16,000  ;  that  the  said  steamboat  Lioness, 
her  engine,  tackle  and  furniture,  after  the  execution  of  said  policy,  and 
before  its  termination,  to  wit,  on  the  19th  of  May  1833,  on  Red  river,  about 
one  mile  below  the  mouth  of  Bon  Dieu  river,  whilst  she  was  on  her  voyage 
from  New  Orleans  to  Natchitoches,  Louisiana,  on  Red  river,  were,  by  the 
adventures  and  perils  of  fire  and  the  river,  exploded,  sunk  to  the  bottom 
of  Red  river  aforesaid,  and  utterly  destroyed  ;  so  as  to  cause  and  make  it  a 
total  loss.  And  the  plaintiff  averred,  that  said  steamboat  Lioness  was,  at 
the  time  of  the  explosion,  sinking  and  destruction  aforesaid,  by  the  perils  afore- 
said, sufficiently  found  in  tackle  and  appurtenances  thereto,  and  completely 
provided  with  master,  officers  and  crew,  and  in  good  order  and  con- 
dition, and  perfectly  seaworthy.  The  declaration  also  averred,  that  a  regular 
protest  of  the  manner  in  which  the  loss  of  vessel  took  place,  was  made  ; 
and  the  same,  with  proof  of  the  plaintiff's  interest,  were  delivered  to  the 
defendants.     To  this  declaration,  the  defendants  filed  the  following  pleas  : 

1.  That  the  officers  and  crew  of  the  Lioness,  and  the  time  of  her  explo- 
sion and  sinking,  so  negligently  and  carelessly  conducted  themselves  in 
managing  and  attending  to  the  safety  of  the  cargo  on  board,  that  *the  ^^  ^ 
steamboat  was,  by  means  of  fire,  negligently  and  carelessly  commu-  L  ^ 
nicated  to  gunpowder  in  the  hold,  by  the  officers  and  crew,  blown  up  and 
destroyed. 

2.  That  the  Lioness  was  loaded  in  part  with  gunpowder,  and  that  the 
officers  and  crew,  or  some  of  them,  carelessly  and  negligently  carried  a 
lighted  candle  or  lamp  into  the  hold,  where  the  powder  was  stored,  and  neg- 
ligently handled  the  candle  or  lamp  at  the  time  that  the  powder  was 
exploded  ;  and  thereby  produced  the  explosion  and  destruction  of  the  said 
steamer. 

3.  That  the  Lioness  was  in  part  loaded  with  gunpowder  ;  and  the  same 
was  so  unskilfully,  negligently  and  carelessly  stowed  away  in  the  boat^ 
by  the  officers  and  crew,  or  some  of  them,  that  the  gunpowder  took  fire  by 
reason  of  the  said  unskil fulness,  negligence  and  carelessness  ;  and  the  boat 
was,  consequently,  lost  and  destroyed  by  explosion. 

4.  That  the  Lioness  received  and  had  on  board  a  quantity  of  gunpowder, 
at  the  time  of  the  explosion,  which  increased  the  risk  of  the  insurers,  con- 
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trary  to  the  true  intent  and  meaning  of  the  policy  ;  by  which  the  insurers 
were  discharged  from  the  obligations  of  the  policy. 

5.  That  the  loss  of  the  Lioness  was  caused  by  the  officers  and  crew,  or 
some  of  them,  carelessly  and  negligently  carrying  a  lighted  candle  or  lamp 
into  the  hold  :  and  so  negligently  or  carelessly  carrying  the  same,  as  the 
explosion  of  the  vessel  was  thereby  produced. 

6.  That  the  loss  of  the  boat  was  caused  by  the  conduct  of  the  officers, 
managers  and  crew  of  the  boat,  in  taking  and  receiving  on  board  large 
quantities  of  gunpowder,  and  by  carelessly  keeping  the  same  ;  in  conse- 
quence of  which,  the  gunpowder  became  ignited,  while  on  board  the  boat, 
and  by  its  explosion,  caused  her  loss  and  destruction.  To  these  pleas,  the 
plaintiff  demurred  ;  and  the  defendants  joined  in  demurrer. 

On  the  argument  of  the  cause,  the  following  questions  and  points 
occurred,  upon  which  the  judges  of  the  circuit  court  were  divided  in  opin- 
ion ;  and  the  same,  at  the  request  of  the  defendants,  were  stated,  and 
ordered  to  be  certified  to  this  court.  1st.  Does  the  policy  cover  a  loss  of 
the  boat  by  a  fire,  caused  by  the  barratry  of  the  master  and  crew  ?  2d.  Does 
♦oirti  ^^®  policy  of  insurance  cover  a  loss  of  the  boat  by  fire,  *cau8ed  by  the 
-I  negligence,  carelessness  or  unskilfulness  of  the  master  and  crew  of 
the  boat,  or  any  of  them  ?  3.  Is  the  allegation  of  the  defendants,  in  their 
pleas,  or  either  of  them,  to  the  effect  that  the  fire  by  which  the  boat  was 
lost  was  caused  by  the  carelessness,  or  the  neglect  or  unskilful  conduct  of 
the  master  and  crew  of  the  boat,  a  defence  to  this  action  ?  4th.  Are  the 
said  pleas,  or  either  of  them,  sufficient  ? 

The  case  was  argued  by  Crittenderiy  for  the  defendants.  No  counsel 
appeared  for  the  plaintiff. 

Crittenden  said,  as  to  the  first  question,  the  only  inquiry  that  seems  nec- 
essary to  a  satisfactory  solution  or  answer  to  it,  is,  whether  barratry  is 
insured  against  by  the  policy.  Barratry  is  a  peculiar  and  distinct  risk,  for 
which  insurers  are  made  responsible  by  express  stipulation  only.  Grim  v. 
Phoenix  Tna,  Co.^  13  Johns.  461.  And,  accordingly,  in  the  common  forms 
of  marine  policies,  it  is  always  expressly  embraced,  and  described  by  its 
appropriate  and  technical  denomination,  barratry.  In  this  policy,  there  is 
an  enumeration  of  the  nsks,  and  barratry  is  not  included.  Its  omission  is 
equivalent,  in  legal  interpretation,  to  its  express  exclusion  :  expressio  unius 
est  exclusio  alterius.  The  general  clause  in  the  policy,  that  follows  the 
enumeration  of  the  risks,  to  wit,  *'  and  all  other  losses  and  misfortunes," 
Ac,  has  reference  only  to  " losses  and  misfortunes"  proceeding  from  the 
enumerated  risks  ;  and  is  not  intended  or  to  be  construed  as  adding  other 
risks,  or  enlarging  the  perils  that  the  insurers  are  to  bear.  They  are  nothing 
more  than  words  used  out  of  abundant  caution,  to  give  full  effect  to  the 
previoual}'  enumerated  risks  ;  for  which  alone  the  underwriters  are  respon- 
sible. It  may,  therefore,  we  think,  be  safely  assumed,  that  the  policy,  in 
this  case,  contains  no  insurance  against  barratry  ;  and,  we  suppose  it  must 
follow,  that  if  the  defendants  did  not  insure  against  barratry,  they  cannot 
be  liable  for  a  loss  by  fire,  caused  by  barratry. 

2.  As  to  the  other  three  questions,  it  is  supposed,  that  they  will  all  be 
virtually  settled  by  the  decision  of  a  single  point ;  that  is,  whether  the 
defendants,  there  being  no  insurance  against  barratry,  are  liable  for  a  loss 
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by  fire,  arising  from  the  negligence  of  the  assured,  or  his  agents,  the  mas- 
ter and  crew?  *The  defendants  contend  for  the  negative  of  this  r^^n.,. 
question.  *■ 

If  there  be  one  case,  turning  on  that  very  point,  in  which  sach  a  liability 
has  been  adjudged  to  exist,  we  have  not  met  with  it.  The  liability  of 
underwriters  for  such  losses,  where  barratry  also  is  included  in  the  policy, 
is  supposed  to  have  been  settled  in  England^  as  late  as  the  year  1818,  by  the 
decision  in  the  case  of  Busk  v.  Royal  Exchange  Insurance  Company^ 
2  Bam.  &  Aid.  72  ;  and  that  decision  was  adopted  and  followed  by  this 
court  in  the  case  of  the  Patapsco  Insurance  Company  v.  Coulter,  at  the 
January  term  1830  (3.  Pet.  222)  ;  contrary  to  the  case  of  Grimy.  Phoe- 
nix Insurance  Company^  (13  Johns.  451),  and  all  the  American  cases  on  the 
same  point.  But  the  English  case,  and  the  case  in  this  court,  leave  undeter- 
mined the  question  of  liability,  where  there  is  no  insurance  against  barratry. 
In  the  latter  case,  it  is  said,  that  question  "  need  not  here  be  considered  ;" 
and  in  the  English  case,  the  reasoning  of  the  court  to  establish  the  liability, 
.  where  barratry  is  insured  against,  is  strong  against  the  existence  of  any 
such  liability,  where  there  is  no  insurance  against  barratry.  The  court  say, 
''  where  we  find  that  they  (the  insurers)  make  themselves  answerable  for  the 
wilful  misconduct  (barratry)  of  the  master,  in  other  cases;  it  is  not  too  much 
to  say,  that  they  meant  to  indemnify  the  assured  against  the  fire,  proceed- 
ing from  the  negligence  of  the  master  and  mariners."  Thus,  the  under- 
taking to  indemnify  against  the  effects  of  negligence,  is  inferred,  exclu- 
sively, from  the  express  agreement  to  be  answerable  for  barratrous  conduct; 
an  argument  pregnant  with  the  conclusion,  that,  but  for  the  insurance 
against  barratry,  there  would  have  been  no  responsibility  on  the  insurers 
for  a  loss  by  negligence  ;  and  such,  we  insist,  is  the  correct  doctrine  recog- 
nised and  sanctioned  by  elementary  writers  (Marsh.  166,  421,  and  Philips, 
224-7),  and  by  adjudged  cases.  Grim  v.  Phoenix  Insurance  Company , 
13  Johns.  451  ;  and  the  cases  there  cited,  of  Vos  v.  United  Insurance 
Company,  2  Johns.  Cas.  180 ;  Cleveland  v.  Union  Insurance  Company, 
8  Mass.  308,  A»c. ;  Toulmin  v.  Inglis,  1  Camp.  42 1  ;  Pipon  v.  Cope,  Ibid. 
434  ;  Toulmin  v.  Anderson,  1  Taunt.  227  ;  and  Boyd  v.  Dubois,  3  Camp. 
133.  The  case  of  Phyn  v.  Royal  Exchange  Assurance  Company,  7  T.  R. 
505,  and  many  other  cases,  proceed  on  the  same  principle. 

It  is  admitted,  that  the  doctrine  for  which  the  defendants,  in  this 
*case  contend,  is,  seemingly,  in  opposition  to  some  remarks  that  fell  pi>„,j. 
from  this  court,  in  the  late  case  of  the  Columbia  Insurance  Com-  *- 
pany  of  Alexandria  v.  Lawrence,  10  Pet.  507.  It  is  respectfully  suggested, 
that  those  remarks  (entitled  in  all  other  respects  to  the  highest  considera- 
tion) related  to  a  point  not  involved  in  the  case,  or  necessary  to  its  deter- 
mination ;  and  were,  probably,  therefore,  less  weighed  and  considered  by 
the  court.  The  point  was  not  involved,  because  that  was  an  insurance  of 
a  house  against  fire ;  and,  in  such  cases,  the  books  and  authorities  all  seem 
to  concur,  in  holding  the  insurer  responsible  for  losses  occasioned  by  the 
negligence  of  servants ;  in  contradistinction  to  the  responsibility  resulting 
from  marine  policies.     It  is  hoped,  therefore,  that  the  question  now  under 

1  This  case  was  overruled,  in  Mathews  tf.  Howard  Ins.  Co.,  H  N.  T.  9. 
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consideration^  may  be  regarded  as  an  open  one ;   neither  concluded  nor 
affected  by  what  fell  from  the  court,  in  the  case  last  mentioned. 

Furthermore,  the  rule  for  which  we  contend,  exempting  insurers  from 
liability  for  the  negligence  of  the  assured  and  his  agents,  is  supported  by 
its  analogy  to  the  familiar  and  well-established  doctrines  applicable  to  bail- 
ments generally  ;  and  is  sanctioned  by  reason  and  sound  policy,  as  contri- 
buting to  the  general  interest  and  security,  by  rendering  the  assured  and 
their  agents  more  diligent  and  more  careful. 

Stoby,  Justice,  delivered  the  opinion  of  the  court. — This  is  a  case  certi- 
fied to  us  from  the  circuit  court  for  the  district  of  Kentucky  upon  certain 
questions,  upon  which  the  judges  of  that  court  were  opposed  in  opinion. 
The  action  was  brought  by  Waters,  the  plaintiff,  on  a  policy  of  insurance, 
underwritten  by  the  Merchants'  Louisville  Insurance  Company,  whereby 
they  insured,  and  caused  to  be  insured,  the  plaintiff, "  lost  or  not  lost,  in  the 
sum  of  $6000,  on  the  steamboat  Lioness,  engine,  tackle  and  furniture,  to 
navigate  the  western  waters  usually  navigated  by  steamboats,  particularly 
from  New  Orleans  to  Natchitoches,  on  Red  river,  or  elsewhere,  the  Missouri 
and  Upper  Mississippi  excepted  (Captain  Waters  having  the  privilege  of 
placing  competent  masters  in  command  at  any  time,  $6000  being  insured  at 
New  Albany,  Indiana);  whereof  William  Waters  in  at  ptesent  master; 
beginning  the  adventure  upon  the  said  steamboat,  from  the  12  of  Septem- 
ber 1832,  at  twelve  o'clock  meridian,  and  to  continue  and  endure  until  the 
12th  of  September  1833,  at  twelve  o'clock,  meridian  (twelve  months)." 
*21ftl  '^^  policy  further  *provided,  that  "It  shall  be  lawful  for  the  said 
-*  steamboat,  during  said  time,  to  proceed  to,  touch  and  stay  at,  any 
point  or  points,  place  or  places,  if  thereunto  obliged  by  stress  of  weather  or 
other  unavoidable  accidents,  also  at  the  usual  landings,  for  wood  and  refresh- 
ments, and  for  discharging  freight  and  passengers,  without  prejudice  to  this 
insurance.  Touching  the  adventures  and  perils,  which  the  aforesaid  insur- 
ance company  is  contended  to  bear ;  they  are,  of  the  rivers,  fire,  enemies, 
pirates,  assailing  thieves,  and  all  other  losses  and  misfortunes,  which  shall 
come  to  the  hurt,  detriment  or  damage  of  the  said  steamboat,  engine,  tackle 
and  furniture,  according  to  the  true  intent  and  meaning  of  this  policy." 
The  premium  was  nine  per  cent.  The  declaration  avers  a  total  loss  ;  and 
that  the  said  steamboat  and  appurtenances  insured  "  were,  by  the  adventures 
and  perils  of  fire  and  the  river,  exploded,  sunk  to  the  bottom  of  Red  river 
aforesaid,  and  utterly  destroyed." 

The  defendants  pleaded  six  several  pleas,  to  which  a  demurrer  was  put 
in  by  the  plaintiff ;  and  on  the  consideration  of  the  demurrer,  the  following 
questions  and  points  occurred  :  1.  Does  the  policy  cover  a  loss  of  the  boat 
by  a  fire,  caused  by  the  barratry  of  the  master  and  crew  ?  2.  Does  the 
policy  cover  a  loss  of  the  boat  by  fire,  caused  by  the  negligence,  carelessness 
or  unskilfulness  of  the  master  and  crew  of  the  boat,  or  any  of  them  ? 
3.  Is  the  allegation  of  the  defendants,  in  their  pleas,  or  either  of  them,  to 
the  effect  that  the  fire,  by  which  the  boat  was  lost,  was  caused  by  the  care- 
lessness, or  the  neglect  or  unskilful  conduct  of  the  master  and  crew,  a 
defence  to  this  action  ?  4.  Are  the  said  pleas,  or  either  of  them,  sufficient  ? 
These  questions  constituted  the  points  on  which  the  division  of  the  judges 
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took  place  in  the  court  below  ;  and  tbcy  arc  those  upon  which  we  are  now 
called  to  deliver  our  opinion,  upon  the  argument  had  at  the  bar. 

As  we  understand  the  first  question,  it  assumes,  that  the  fire  was  directly 
and  immediately  caused  by  the  barratry  of  the  master  and  crew,  as  the  effi- 
cient agents ;  or,  in  the  other  words,  that  the  fire  was  communicated  and 
occasioned  by  the  direct  act  and  agency  of  the  master  and  crew,  intention- 
ally done  from  a  barratrous  purpose.  In  this  view  of  it,  we  have  no  hesita- 
tion to  say,  that  a  loss  by  fire  caused  by  the  barratry  of  the  master  or  crew, 
is  not  a  loss  within  the  policy.  Such  a  loss  is  properly  a  loss  attributable 
to  the  barratry,  as  its  *proximate  cause,  as  it  concurs  as  the  efficient  rfinnn 
agent,  with  the  element,  eo  inatanti,  when  the  injury  is  produced.  ^ 
If  the  master  or  crew  should  barratrously  bore  holes  in  the  bottom  of  the 
vessel,  and  the  latter  should  thereby  be  filled  with  water  and  sink,  the  loss 
would  properly  be  deemed  a  loss  by  barratry,  and  not  by  a  peril  of  the 
seas  or  of  rivers,  though  the  flow  of  the  water  should  co-operate  in  producing 
the  sinking. 

The  second  question  raises  a  different  point,  whether  a  loss  by  fire, 
remotely  caused  by  the  negligence,  carelessness  or  unskil fulness  of  the  mas- 
ter and  crew  of  the  vessel,  is  a  loss  within  the  true  intent  and  meaning  of 
the  policy.  By  unskilfulness,  as  here  stated,  we  do  not  understand,  in  this 
instance,  a  general  unskilfulness,  such  as  would  be  a  breach  of  the  implied 
warranty  of  competent  skill  to  navigate  and  conduct  the  vessel ;  but  only 
unskilfulness  in  the  particular  circumstances,  remotely  connected  with  the 
loss.  In  this  sense,  it  is  equivalent  to  negligence  or  carelessness  in  the  ex- 
ecution of  duty,  and  not  to  incapacity. 

This  question  has  undergone  many  discussions  in  the  coarts  of  England 
and  America,  and  has  given  rise  to  opposing  judgments  in  the  two  countries. 
As  applied  to  policies  against  fire  on  land,  the  doctrine  has,  for  a  great  length 
of  time,  prevailed,  that  losses  occasioned  by  the  mere  fault  or  negligence  of 
the  assured  or  his  servants,  unaffected  by  fraud  or  design,  are  within  the 
protection  of  the  policies  ;  and  as  such  recoverable  from  the  underwriters. 
It  is  not  certain,  upon  what  precise  grounds  this  doctrine  was  originally  set- 
tled. It  may  have  been  from  the  rules  of  interpretation  applied  to  such 
policies,  containing  special  exceptions,  and  not  excepting  this  ;  or  it  may 
have  been,  and  more  probably  was,  founded  upon  a  more  general  ground, 
that  as  the  terms  of  the  policy  covered  risks  by  fire,  generally,  no  exception 
ought  to  be  introduced  by  construction,  except  that  of  fraud  of  the  assured, 
which,  upon  the  principles  of  public  policy  and  morals,  was  always  to  be 
implied.  It  is  probable,  too,  that  the  consideration  had  groat  weight,  that 
otherwise  such  policies  would  practically  be  of  little  importance,  since,  corn- 
paratively  speaking,  few  losses  of  this  sort  would  occur,  which  could  not  be 
traced  back  to  some  carelessness,  neglect  or  inattention  of  the  members  of 
the  family. 

Be  the  origin  of  it,  however,  what  it  may,  the  doctrine  is  now  firmly 
established  both  in  England  and  America.  We  had  occasion  to  consider 
and  decide  the  point  at  the  last  term,  in  the  case  of  the  *  Columbia  r^ioni 
Jnsurance  Company  of  Alexandria  v.  Lawrence^  10  Pet.  517-18;  ^- 
which  was  a  policy  against  the  risk  of  fire  on  land.  The  argument  addressed 
to  us  on  that  occasion,  endeavored  to  establish  the  proposition,  that  there 
^as  no  real  distinction  between  policies  against  fire  on  land  and  at  sea  ;  and 
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that  in  each  case,  the  same  risks  were  included  ;  and  that  as  the  risk  of  loss 
by  fire,  occasioned  by  negligence,  was  not  included  in  a  marine  policy,  nnless 
that  of  barratry  was  also  contained  in  the  same  policy,  it  followed,  that  as 
the  latter  risk  was  not  taken  on  a  land  policy,  no  recovery  could  be  had.  In 
reply  to  that  argument,  the  court  made  the  comments  which  have  been 
alluded  to  at  the  bar,  and  the  correctness  of  which  it  becomes  now  neces- 
sary to  decide. 

It  is  certainly  somewhat  remarkable,  that  the  question  now  before  us 
should  never  have  been  directly  presented  in  the  American  or  English 
courts ;  viz.,  whether,  in  a  marine  policy  (as  this  may  well  enough  be 
called),  where  the  risk  of  fire  is  taken,  and  the  risk  of  barratry  is  not  (as  is 
the  predicament  of  the  present  case),  a  loss  by  fire,  remotely  caused  by 
negligence,  is  a  loss  within  the  policy.  But  it  is  scarcely  a  matter  of  less 
surprise,  considering  the  great  length  of  time  during  which  policies  against 
both  risks  have  been  in  constant  use  among  merchants ;  that  the  question 
of  a  loss  by  negligence,  in  a  policy  against  both  risks,  should  not  have  arisen 
in  either  country,  until  a  comparatively  recent  period. 

If  we  look  to  the  question,  upon  mere  principle,  without  reference  to 
authority,  it  is  difficult  to  escape  from  the  conclusion,  that  a  loss  by  a  peril 
insured  against,  and  occasioned  by  negligence,  is  a  loss  within  a  marine 
policy ;  unless  there  be  some  other  language  in  it,  which  repels  that  con- 
clusion. Such  a  loss  is  within  the  words,  and  it  is  incumbent  upon  those 
who  seek  to  make  any  exception  from  the  words,  to  show  that  it  h  not 
within  the  intent  of  the  policy.  There  is  nothing  unreasonable,  unjust  or 
inconsistent  with  public  policy,  in  allowing  the  assured  to  insure  himself 
against  all  losses,  from  any  perils  not  occasioned  by  his  own  personal  fraud. 
It  was  well  observed  by  Mr.  Justice  Baylby,  in  delivering  the  opinion  of  the 
court  in  Husk  v.  Royal  Exchange  Assurance  Company ^  2  Bam.  <fe  Aid.  79, 
after  referring  to  the  general  risks  in  the  policy,  that  "  the  object  of  the 
assured,  certainly,  was  to  protect  himself  against  all  the  risks  incident  to  a 
marine  adventure.  The  underwriter  being,  therefore,  11able,/>rim4/cici«,  by 
the  express  terms  of  the  policy,  it  lies  upon  him  to  discharge  himself.  Does 
*222l  ^®  ^^  '*^'  ^y  showing  that  the  *fire  arose  from  the  negligence  of  the 
-*  master  and  mariners ?"  "If,  indeed,  the  negligence  of  the  master 
would  exonerate  the  underwriter  from  responsibility,  in  case  of  a  loss  by 
fire  ;  it  would  also,  in  cases  of  a  loss  by  capture  or  perils  of  the  sea.  And  it 
would,  therefore,  constitute  a  good  defence,  in  an  action  upon  a  policy,  to 
show,  that  the  captain  had  misconducted  himself  in  the  navigation  of  the 
ship,  or  that  he  had  not  resisted  an  enemy  to  the  utmost  of  his  power." 
There  is  great  force  in  this  reasoning,  and  the  practical  inconvenience  of 
carving  out  such  an  implied  exception  from  the  general  peril  in  the  policy, 
furnishes  a  strong  ground  against  it ;  and  it  is  to  be  remembered,  that  the 
exception  is  to  be  created  by  construction  of  the  court,  and  is  not  found  in 
the  terms  of  the  policy.  The  reasons  of  public  policy,  and  the  presumption 
of  intention  in  the  parties  to  make  such  an  exception,  ought  to  be  very  clear 
and  unequivocal,  to  justify  the  court  in  such  a  course.  So  far  from  any  such 
policy  or.  presumption  being  clear  and  unequivocal,  it  may  be  afiirmed,  that 
they  lean  the  other  way.  The  practical  inconvenience  of  creating  such  an 
exception  would  be  very  great.  Lord  Tentebden  alluded  to  it,  in  Walker 
V.  MaUland,  5  Barn.  A  Aid.  174.  "  Ko  decision  (said  he)  can  be  cited,  where 
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in  such  a  case  (the  loss  by  a  peril  of  the  sea),  the  underwriters  have  been 
held  to  be  excused,  in  consequence  of  the  loss  having  been  remotely  occa- 
sioned by  the  negligence  of  the  crew.  I  am  afraid  of  laying  down  any  such 
rule.  It  will  introduce  an  infinite  number  of  questions,  as  to  the  qyantum 
of  care,  which,  if  used,  might  have  prevented  the  loss.  Suppose,  for  instance, 
the  master  were  to  send  a  man  to  the  mast-head  to  look  out,  and  he  falls 
asleep,  in  consequence  of  which  the  vessel  runs  upon  a  rock,  or  is  taken  by 
the  enemy  ;  in  that  case,  it  might  be  argued,  as  here,  that  the  loss  was  imput- 
able to  the  negligence  of  one  of  the  crew,  and  that  the  underwriters  are  not 
liable.  These,  and  a  variety  of  other  such  questions,  would  be  introduced, 
in  case  our  opinion  wore  in  favor  of  the  underwriters."  His  lordship  might 
have  stated  the  argument  from  inconvenience,  even  in  a  more  general  form. 
If  negligence  of  the  master  or  crew  were,  under  such  circumstances,  a  good 
defence,  it  would  be  perfectly  competent  and  proper,  to  examine  on  the  trial, 
any  single  transaction  of  the  whole  voyage,  and  every  incident  of  the  navi- 
gation of  the  whole  voyage,  whether  there  was  due  diligence  in  all  respects, 
in  hoisting  or  taken  in  sail,  in  steering  the  course,  in  trimming  the  ship,  in 
selecting  the  route,  in  stopping  in  port,  in  hastening  or  retarding  the  opera- 
tions of  the  *voyage  ;  for  all  these  might  be  remotely  connected  with  r^t^Ao 
the  loss.  If  there  had  been  more  diligence,  or  less  negligence,  the  ^  " 
peril  might  have  been  avoided  or  escaped,  or  never  encountered  at  all. 
Under  such  circumstances,  the  chance  of  a  recovery  upon  a  policy,  for  any 
loss,  from  any  peril  insured  against,  would  of  itself  be  a  risk  of  no  inconsid- 
erable hazard. 

This  is  not  all,  we  must  interpret  this  instrument  according  to  the  known 
principles  of  the  common  law.  It  is  a  well-established  principle  of  that  law, 
that  in  all  cases  of  loss,  we  are  to  attribute  it  to  the  proximate  cause,  and 
not  to  any  remote  cause;  catisa  proxima  non  remota  spectcUur:  and  this 
has  become  a  maxim,  not  only  to  govern  other  cases,  but  (as  will  be  presently 
shown)  to  govern  cases  arising  under  policies  of  insurance.  If  this  maxim 
is  to  be  applied,  it  disposes  of  the  whole  argument  in  the  present  case  ;  and 
why  it  should  not  be  so  applied,  we  are  unable  to  see  any  reason. 

Let  us  now  look  to  the  authorities  upon  the  point.  In  JBusk  v.  Royal 
Exchange  Assurance  Company^  2  Barn.  &  Aid,  73,  the  very  point  came 
before  the  court.  The  policy  covered  the  risk  by  fire,  and  the  question  made 
was,  whether  the  fact  that  the  loss  of  the  ship  by  fire,  occasioned  by  the 
negligence  of  the  crew,  was  a  good  defence  ;  the  court  held,  that  it  was  not. 
In  that  case,  the  policy  also  included  the  risk  of  barratry;  and  it  is  now  said, 
that  the  decision  of  the  court  turned  wholly  upon  that  consideration,  the 
court  being  of  opinion,  that  in  a  policy,  where  the  underwriter  takes  the 
superior  risk  of  barratry,  there  is  no  ground  to  infer,  that  he  does  not  mean 
to  take  the  inferior  risk  of  negligence  ;  it  is  certainly  true,  that  the  court 
do  rely,  in  their  judgment,  upon  this  circumstance ;  and  it  certainly  does 
fortify  it.  But  there  is  no  reason  to  say,  that  the  court  wholly  relied  upon 
it,  and  that  it  constituted  the  exclusive  ground  of  the  judgment ;  on  the 
contrary,  Mr.  Justice  Baylbt,  in  delivering  the  opinion,  takes  pains,  in 
the  earlier  part  of  that  opinion,  to  stat^  and  to  rely  upon  the  maxim  already 
stated.  He  said,  *'  in  our  law,  at  least,  there  is  no  authority  which  says  that 
the  underwriters  are  not  liable  for  a  loss,  the  proximate  cause  of  which  is 
one  of  the  enumerated  risks ;  but  the  remote  cause  of  which  may  be  traced 
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to  the  miflconduct  of  the  master  and  mariners."  ''  It  is  certainly  a  strong 
argument  against  the  objection,  now  raised  for  the  first  time,  that  in  the 
great  variety  of  cases  upon  marine  policies,  which  have  been  the  subjects 
of  litigation  in  courts  of  justice  (the  facts  of  many  of  which  must  have 
♦52^1  P"^®*^*^^^^  *  ground  for  such  a  defence),  *no  such  point  has  ever  been 
^  made."  In  Walker  v.  Maitland^  5  Barn.  &  Aid.  173,  a  similar  ques- 
tion was  presented,  where  the  maxim  was  still  more  strongly  indicated,  as 
the  general,  though  not  as  the  exclusive,  ground  of  the  judgment.  The  case 
of  Bishop  v.  Pentland^  7  Barn.  &  Ores.  219,  turned  exclusively  upon  the 
very  ground  of  the  maxim  ;  and  not  a  single  judge  relied  upon  the  policy, 
as  containing  the  risk  of  barratry.  Indeed,  it  does  not  appear,  that  the  risk 
of  barrarty  was,  in  that  case,  in  the  policy.  Mr.  Justice  Baylby,  on  that 
occasion,  put  the  former  cases  as  having  been  expressly  decided  upon  this 
maxim.  His  language  was, "  the  cases  of  Busk  v.  Royal  Exchange  Assurance 
Company^  and  WaUcer  v.  Maitland,  establish  as  a  principle,  that  the  under- 
writers are  liable  for  a  loss,  the  proximate  cause  of  which  is  one  of  the 
enumerated  risks ;  though  the  remote  cause  may  be  traced  to  the  negli- 
gence of  the  master  and  mariners." 

Then  came  the  case  of  the  Patapsco  Insurance  Company  v.  CouUer^ 
3  Pet.  222,  where  the  loss  was  by  fire,  and  barratry  also  was  'nsured  against. 
The  court,  on  that  occasion,  held,  that  in  such  a  policy,  a  loss  which  was 
remotely  caused  by  the  master  or  the  crew,  was  a  risk  taken  in  the  policy ; 
and  the  doctrine  in  the  English  cases  already  cited,  was  approved.  It  is 
true,  that  the  court  lay  great  stress  on  the  fact,  that  barratry  was  insured 
against ;  but  it  may  also  be  stated,  that  this  ground  was  not  exclusively 
relied  on,  for  the  court  expressly  refer  to  and  adopt  the  doctrine  of  the 
English  cases,  that  the  proximate  and  not  the  remote  cause  of  a  loss  is  to 
be  looked  to.  It  is  known  to  those  of  us  who  constituted  a  part  of  the  court 
at  that  time,  that  a  majority  of  the  judges  were  then  of  opinion  for  the 
plaintiff,  upon  this  last  general  ground,  independently  of  the  other.  It  was 
under  these  circumstauces,  that  the  case  of  the  Columbia  Insurance  Com- 
pany of  Alexandria  v.  Lawrence^  10  Pet.  607,  came  on  for  argument ;  and 
the  court  then  thought,  that  in  marine  policies,  whether  containing  the  risk 
of  barratry  or  not,  a  loss  whose  proximate  cause  was  a  peril  insured  against, 
is  within  the  protection  of  the  policy;  notwithstanding  it  might  have  been 
occasioned  remotely  by  the  negligence  of  the  master  and  mariners.  We  see 
no  reason  to  change  that  opinion  ;  and  on  the  contrary,  upon  the  present 
argument,  we  are  confirmed  in  it. 

The  third  and  fourth  questions  are  completely  answered  by  the  reason- 
ing already  stated.  Those  pleas  contain  no  legal  defence  to  the  action,  in 
the  form  and  manner  in  which  they  are  pleaded  ;  and  are  not  sufficient  to 
bar  a  recovery  by  the  plaintiff. 

*2251         *Somo  suggestion  was  made  at  the  bar,  whether  the  explosion,  as 
stated  in  the  pleas,  was  a  loss  by  fire,  or  by  explosion  merely.     We 
are  of  opinion,  that  as  the  explosion  was  caused  by  fire,  the  latter  was  the 
proximate  cause  of  the  loss. 

The  fifth  plea  turns  upon  a  different  ground.     It  is,  that  the  taking  of 
gunpowder  on  board  was  an  increase  of  the  risk.    If  the  taking  of  the  gun- 
powder on  board  was  not  justified  by  the  usage  of  the  trade,  and  therefore, 
was  not  contemplated  as  a  risk  by  the  policy ;  there  might  be  great  reason 
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to  contend^  that  if  it  increased  the  risk^  the  loss  was  not  covered  by  the 
policy.  But  in  oar  opinion,  the  facts  are  too  defectively  stated  in  the  fifth 
plea,  to  raise  the  question. 

Our  opinion  will  be  certified  to  the  circuit  court  accordingly.  On  the 
first  question,  in  the  negative ;  on  the  second  question,  in  the  affirmative  ; 
and  on  the  third  and  fourth  questions,  in  the  negative. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from 
the  circuit  court  of  the  United  States  for  the  district  of  Kentucky,  and  on 
the  questions  and  points  on  which  the  judges  of  the  said  circuit  court  were 
opposed  in  opinion,  and  which  were  certified  to  this  court  for  its  opinion, 
agreeable  to  the  act  of  congress  in  such  case  made  and  provided,  and  was 
argued  by  counsel :  On  consideration  whereof,  it  is  the  opinion  of  this 
court,  1st,  that  the  policy  does  not  ''cover  a  loss  of  the  boat  by  a  fire,  caused 
by  the  barratry  of  the  master  and  crew  ;"  2d,  that  the  policy  does  "  cover  a 
loss  of  the  boat  by  fire,  caused  by  the  negligence,  carelessness  or  unskiiful- 
ness  of  the  master  and  crew  of  the  boat,  or  any  of  them  ;"  8d,  that  the 
allegations  of  the  defendants,  in  their  pleas,  or  either  of  them  to  the  effect 
that  the  fire,  by  which  the  boat  was  lost,  was  caused  by  the  carelessness,  or 
the  neglect  or  unskilful  conduct  of  the  master  and  crew  of  the  boat, "  is  not 
a  defence  to  this  action  ;"  and  4th,  that  the  said  pleas,  or  either  of  them,  are 
not  sufficient  in  law  as  a  bar  to  the  action  of  the  plaintiff.  Whereupon,  it  is 
now  here  ordered  and  adjudged  by  this  court,  that  it  be  so  certified  to  the 
said  circuit  court. 


*State  of  Rhodb  Island  v.  State  of  Massaohtjsettb.        [*226 
Contintcaiics. 

In  a  case  depending  between  the  states  of  Rhode  Island  and  Massachusetts,  the  senior  ooonsel 
appointed  to  argue  the  cause  for  the  state  of  Rhode  Island,  by  the  legislature,  was  prevented, 
by  unexcepted  and  severe  illness,  attending  the  court ;  the  court,  on  the  application  of  the 
attorney-general  of  the  state,  ordered  a  continuance  for  the  term. 

Mr.  GhreeUy  the  Attorney-Gen nral  of  the  state  of  Rhode  Island,  moved 
the  court  for  a  continuance  of  this  cause.  He  stated,  that  at  the  session  of 
the  general  assembly  of  Rhode  Island,  in  January  1836,  a  resolution  was 
passed,  associating  Mr.  Hazard  with  the  attorney-general  of  the  state,  as 
counsel  in  the  cause.  Mr.  Hazard  had  since  been  attacked  with  a  disease, 
which  was  supposed  to  be  temporary  in  its  character ;  and  until  within  a 
few  days,  confident  expectations  of  his  recovery,  and  that  he  would  be  able 
to  attend  and  argue  this  case,  were  entertained.  By  an  arrangement  with 
the  attorney-general  of  Massachusetts,  attending  the  court,  this  case  has 
been  left  open,  in  the  hope  of  the  arrival  of  Mr.  Hazard.  This  hope  no 
longer  exists ;  as  his  indisposition  has  increased,  so  as  to  prevent  his  com- 
mencing the  journey  from  Rhode  Island  to  this  place. 

Mr.  Hazard  is  the  senior  counsel  in  the  case,  and  has  been  relied  upon 
by  the  state  of  Rhode  Island  to  argue  it.  It  was  his  report,  as  chairman 
of  the  committee  of  the  legislature  of  the  state,  upon  which  the  resolu- 
tion of  that  body  was  adopted,  ordering  this  bill  against  the  state  of  Massa- 
chusetts to  be  filed.     No  other  counsel  has  been  employed  to  argue  the 
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cause  in  the  place  of  Mr.  Hazard  ;  and,  at  the  advanced  period  of  the  session 
of  this  court  at  which  this  motion  is  submitted,  no  counsel  can  be  prepared 
to  go  into  the  argument. 

Questions  between  the  different  states  of  the  Union,  arc  always  of  deep 
concei-n  and  of  high  importance.  An  appeal  to  this  court  for  the  decision 
of  such  questions,  is  an  application  to  the  highest  powers  of  the  court. 
Where  these  questions  are  for  a  part  of  the  territory  in  possession  of  either 
of  the  contending  states,  occupied  by  a  large  population,  they  become  of 
the  deepest  and  highest  interest.  Such  is  the  present  controversy. 
^  *It  is  submitted,  thjit  this  court  will  not  apply  the  strict  rules 

J  which  govern  other  cases  to  this.  The  peace  and  tranquillity  of  the 
Union  may  be  disturbed  by  the  decision  of  such  a  case,  however  just  and 
proper,  if  a  belief  shall  prevail,  that  every  opportunity  for  its  full  and  com- 
plete discussion  was  not  afforded  to  each  party.  Although  no  imputation  of 
wrong  would  be  charged  to  this  court,  which,  in  conformity  with  its  estab- 
lished rules,  had  proceeded  to  the  decision  of  the  cause,  against  the  party 
opposing  the  application  of  those  rules,  under  an  existing  or  asserted  dis- 
advantage to  the  opposing  party,  strong  feelings  of  dissatisfaction  and 
discontent  might  prevail ;  always,  if  possible,  to  be  prevented  between  the 
citizens  of  neighboring  commonwealths. 

The  questions  which  will  be  raised  in  the  argument  of  this  case,  are  of 
great  and  general  importance ;  and  some  of  them  have  not  been  decided. 
Questions  of  the  jurisdiction  of  this  court  in  a  case  between  two  states  ;  and 
whether,  if  it  exists,  provision  has  been  made  by  legislation  for  its  exercise,  • 
are  involved  ;  and  must  be  determined  in  the  final  disposition  of  the  cause. 
These  questions  were  raised  in  the  case  of  the  State  of  New  Jersei/  v.  State  of 
New  Yorky  but  they  were  not  decided.  The  weight  and  interest  of  these  ques- 
tions were  felt,  when  that  case  was  before  this  court  some  years  since.  The 
controversy  between  those  states  was  adjusted  by  commissioners,  and  the 
case  was  not  decided  here. 

To  the  state  of  Massachusetts,  the  postponement  of  the  final  decision 
of  this  case  to  the  next  term,  can  do  no  injury.  She  is  in  possession  of  the 
territory  which  is  claimed  by  Rhode  Island,  and  the  inhabitants  of  the  same 
are  subject  and  obedient  to  her  laws.  Rhode  Island,  this  court  will  believe, 
does  not,  on  other  than  grounds  which  she  considers  will  sustain  her  claims, 
come  into  this  high  tribunal  to  assert  her  rights  to  that  territory.  Although 
the  bill  in  this  case  was  filed  by  a  gentleman  who  is  a  member  of  this  bar 
(Mr.  Robbins),  yet  he  was  never  counsel  in  the  case,  but  acted  only  as  the 
representative  of  the  attorney-general  of  Rhode  Island,  in  presenting  it  to 
this  court.  By  the  act  of  God,  the  state  is  deprived  of  the  assistance  of  the 
counsel  on  which  she  relied  in  this  cause;  and  this  court,  it  is  hoped,  will 
order  the  postponement  which  has  been  asked.  In  the  state  of  Rhode  Island, 
illness  of  counsel  is  a  suflScient  ground  for  the  continuance  of  a  cause, 
depending  in  a  state  court. 

Austin^  the  Attorney-General  of  the  state  of  Massachusetts,  opposed  the 

*i228l   continuance.     *The  state  of  Massachusetts  is  before  the  court,  repre- 

^  sented  by  counsel,  and  this  at  very  considerable  expense.     She  had 

notice  that  the  case  would  be  argued  at  this  term  ;  and  she  has  attended  in 

conformity  with  this  requisition.     The  case  is  one  of  a  character  which 
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gives  it  a  peculiar  interest  ;  and  which,  while  it  is  unsettled,  affects  the 
tranquillity  of  not  less  than  five  thousand  persons,  who  are  inhabitants  of 
the  territory  claimed  by  Rhoc!e  Island.  No  difference  exists  between  states 
and  individuals,  in  suits  depending  before  this  court  ;  if  any  do  exist,  the 
case  of  a  state  brought  here  to  defend  her  possession  of  her  territory,  and 
her  jurisdiction  over  a  part  of  her  population  in  the  occupation  of  it,  has  a 
strong  claim  to  obtain  an  early  decision  of  the  court.  The  state  of  Rhode 
Island  has  chosen  to  come  to  this  court,  and  she  should  be  at  all  times  pre- 
pared to  sustain  her  claim  for  the  interference  of  the  court,  in  a  controversy 
which  she  has  brought  forward,  and  has  chosen  her  own  time  for  its  pre- 
sentation. 

It  is  admitted,  that  the  indisposition  of  counsel  may  furnish  an  induce- 
ment to  a  court  to  postpone  a  cause,  until  a  subsequent  day  in  term  ;  but  it 
cannot  be  the  foundation  for  a  continuance  for  the  whole  term.  It  appears, 
that  the  bill  which  was  filed  on  the  commencement  of  this  cause,  was  signed 
by  a  gentlemen  of  this  bar,  now  in  the  city  of  Washington,  Mr.  Robbins,  a 
member  of  the  senate  ;  and  thus  Rhodo  Island  is  represented  by  two  most 
able  counsel. 

The  cause  has  been  pending  for  six  years  ;  and  two  years  have  passed 
since  the  answer  of  the  state  of  Massachusetts  was  filed  ;  since  which  the 
cause  could  have  been  disposed  of,  at  either  of  the  two  terms  which  have 
occurred  subsequent  to  the  putting  in  of  the  answer.  While  every  disposi- 
tion to  accommodate  the  wishes  of  the  counsel  representing  the  state  of 
Rhode  Island  exists,  and  the  circumstances  under  which  the  motion  has  been 
made,  are  fully  appreciated  ;  as  the  official  representative  of  the  state  of 
Massachusetts,  Mr.  Austin  stated,  that  he  could  not  consent  to  the  continu- 
ance of  the  cause. 

Taney,  Ch.  J.,  on  the  day  follovring  the  argument  on  the  motion,  said, 
the  court  had  decided  to  order  the  cause  to  be  continued. 


*Thoma8  Jaokson,  a  Citizen  of  the  State  of  Virginia,  and  others,     r»o«9 
Citizens  of  that  state,  v.  The  Reverend  William  E.  Ashton,     ^ 
a  Citizen  of  the  State  of  Pennsylvania. 

Rescission  of  contract  m  equity. 

The  appellants  filed  a  bill  in  the  circuit  court  of  PennB^lyanJa,  claiming  to  have  a  bond  and 
mortgage  canceUed  and  delivered  up  to  them ;  they  alleged,  that  the  same  was  given  without 
consideration  ;  was  induced  by  threats  of  a  prosecution  for  a  criminal  offence  against  the  hus- 
band of  the  mortgagor ;  and  that  the  instruments  were,  therefore,  void  ;  and  that  they  were 
obtained  by  the  influence  the  mortgagee  exercised  over  the  mortgagor,  he  beiag  a  clergyman, 
and  her  religious  visiter ;  and  her  mind  being  weak  or  impaired.  The  circuit  court  of  Penn- 
sylvania dismissed  the  bill ;  and  on  appeal  to  this  court,  the  decree  of  the  circuit  court  was 
affirmed.* 

A  court  of  chancery  will  often  refuse  to  enforce  a  contract,  when  it  would  also  refuse  to  annul 
it ;  in  such  a  case,  the  parties  are  left  to  their  remedy  at  law. 

No  admissions  in  an  answer  to  a  bill  in  chancery  can,  under  any  circumstances,  lay  the  founda- 
tion for  relief,  under  any  specific  head  of  equity,  unless  it  be  substantially  set  forth  in  the 
biU. 

>  See  Greenfield's  Estate,  24  Penn.  St.  282 ;  «  Knox  »,  Smith,  4  How.  898. 

Audonrdd's  Appeal,  89  Id.  114. 

187 


229  SUPREME   COURT  [Jan'y 

Jackson  v.  Ashton. 

Appeal  from  the  Circuit  Court  of  Pennsylvania.  The  principal  facts  of 
the  case,  as  stated  in  the  opinion  of  the  court,  were  as  follows : 

The  appellants,  who  were  the  devisees  of  Maria  Goodwin,  brought  their 
bill  to  set  aside  a  bond  and  mortgage  executed  by  Maria  Goodwin,  and  her 
trustee,  Kenneth  Jewell,  to  the  defendant,  on  the  5th  of  January  1829,  to 
secure  the  payment  of  $3000.  The  bill  represented,  that  the  mortgage  was 
given  without  consideration  ;  that  shortly  after  the  decease  of  Thomas 
Goodwin,  the  husband  of  Mrs.  Goodwin,  which  took  place  in  February  1828, 
the  defendant  stated  to  her,  that  he  had  a  demand  against  her  husband,  to 
whom  she  had  been  much  attached,  and  who  had  treated  him  extremely  ill; 
that  he  had  it  in  his  power  to  render  his  memory  odious,  by  exposing  his 
conduct  ;  but  that  he  would  conceal  the  transaction,  if  she  would  execute  a 
mortgage  to  him  on  her  own  property,  to  secure  the  debt ;  that  she  refused 
to  execute  the  mortgage,  or  give  any  other  security,  by  the  advice  of  her 
counsel ;  and  afterwards,  avoided  his  visits,  to  get  clear  of  his  importunities  ; 
*230l  *^*^  shortly  after  this,  Mrs.  Goodwin  was  *taken  ill,  and  being 
^  executrix,  her  husband's  affairs  pressed  much  upon  her,  and  she  fell 
into  a  low  nervous  state  of  spirits,  which  impaired  her  memory  and  affected 
her  mind  ;  that  whilst  she  was  in  this  state,  the  defendant  renewed  his 
visits  ;  and  professing  great  kindness  for  her,  took  upon  himself  the  manage- 
ment 6f  her  business  ;  and  having  gained  her  confidence,  prevailed  upon 
her,  in  the  absence  of  any  friend  and  legal  adviser,  to  execute  the  mortgage, 
and  a  corresponding  bond,  and  to  direct  that  her  trustee  should  join  in  the 
execution  ;  the  defendant,  as  a  clergyman,  saying  she  ought  to  do  so  ;  that 
these  representations  had  great  influence  on  Mrs.  Goodwin,  who  was  a 
woman  of  devout  religious  feelings.  The  complainants  further  represented, 
that  at  the  time  the  bond  and  mortgage  were  executed,  Mrs.  Gk>odwin  was 
utterly  incapable  of  understanding  or  comprehending  their  meaning  and 
effect ;  that  after  the  death  of  Mrs.  Goodwin,  the  defendant  stated  to  the 
complainants,  that  the  mortgage  was  executed  as  collateral  security  for 
any  sum  that  might  be  due  to  him  from  the  estate  of  Thomas  Goodwin, 
deceased. 

In  his  answer,  the  defendant  admitted  the  execution  of  the  bond  and 
mortgage,  and  stated,  that  in  1822,  being  about  to  receive  a  sum  of  money, 
he  consulted  Thomas  Goodwin,  who  was  then  a  broker  in  Philadelphia,  in 
what  way  he  could  most  advantageously  invest  it.  That  Goodwin  advised 
him  to  leave  the  money  in  his  hands,  and  that  he  would  loan  it  out  on  good 
security.  That  the  defendant,  in  pursuance  of  this  advice,  placed  $3400  in 
his  hands,  and  also  loaned  him  $275  ;  and  took  his  notes  by  way  of  acknowl- 
edgment. That  Goodwin  received  a  bond  and  mortgage  for  $2600,  in 
favor  of  defendant,  from  Samuel  Jones,  covering  an  estate  which  was  under 
prior  mortgages  for  $2500,  which,  with  the  money  of  the  defendant,  Goodwin 
was  to  satisfy  ;  but  that  he  paid  but  $1000  of  the  amount,  and  fraudulently 
withhold  the  balance.  And  to  cover  this  fraud,  that  he  obtained  from  the 
recorder  of  deeds,  copies  of  the  prior  mortgages  on  the  estate  of  Jones,  and 
at  the  foot  of  the  certificate  of  the  recorder,  wrote  himself  "  paid  and  satis- 
fied ;^'  and  then  exhibited  the  papers  to  Jones  and  the  defendant,  to  show 
that  he  had  discharged  the  mortgages.  And  as  there  also  remained  on  the 
*23ll  ^^^^^^  ^  prior  lien  of  a  *judgment  for  $700,  that  Goodwin  took  a  bond 
^  of  indemnity  from  Jones  against  it.  That  defendant  often  solicited 
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Goodwin  to  deliver  up  to  him  the  mortgage,  which,  under  various  pretexts, 
he  declined  doing,  but  assured  the  defendant  that  he  had  discharged  the 
prior  mortgages  ;  at  length,  the  defendant  becoming  uneasy,  he  called  at 
the  recorder's  office,  and  there  found  that  the  mortgage  for  $1500  had  not 
been  discharged  ;  and  that  the  indoi-sement  upon  it  of  "  paid  and  satisfied," 
must  have  been  made  by  Goodwin.  On  the  same  day  that  the  defendant 
made  this  discovery,  Goodwin  informed  him  that  he  was  about  to  stop  pay- 
ment ;  but  he  assured  the  defendant  that  he  should  not  lose  a  cent. 

Goodwin  admitted  to  the  defendant,  that  he  had  used  the  money  for  his 
own  purposes,  instead  of  paying  off  the  mortgage,  and  that  he  had  deceived 
both  the  defendant  and  Jones.  And  at  the  same  time,  Goodwin  placed  a 
mortgage  in  the  hands  of  the  defendant  for  |2575,  to  secure  him  against 
the  mortgage  on  the  property  of  Jones,  which  should  have  been  discharged. 
That  Goodwin  assured  him  the  property  mortgaged  was  unincumbered, 
which  was  untrue  ;  and  the  defendant  reproached  Goodwin  with  having 
again  deceived  him,  and  threatened  him  with  an  exposure,  unless  he  should 
make  payment  or  give  security.  Goodwin  replied,  "  what  can  you  do  ?  if 
you  push  me,  I  will  take  the  benefit  of  the  insolvent  law  ;"  the  defendant 
rejoined,  "  have  you  forgotten  the  certificate  which  you  forged  ?  My  attor- 
ney informs  me,  that  if  Mr.  Jones,  or  myself,  shall  come  into  court  with  that 
certificate,  that  you  would  be  sentenced  to  hard  labor."  Goodwin  became 
alarmed,  and  stated,  that  he  would  sell  the  property,  and  make  good  the 
deficiency,  if  the  defendant  would  not  expose  him.  This  conversation  took 
place  in  the  presence  of  Mrs.  Goodwin,  who,  when  the  defendant  was  leav- 
ing the  house,  accompanied  him  to  the  door,  appealed  to  his  friendship  for 
her,  entreated  him  not  to  expose  the  transaction,  declared  that  she  would 
not  have  it  known,  especially  in  the  church,  and  among  the  congregation  at 
Blockley,  for  any  consideration  whatever.  She  added,  that  Mr.  Goodwin 
would  sell  the  property,  and  make  provision  for  the  payment,  and  that  she 
would  make  up  the  deficiency  out  of  her  separate  estate  ;  and  that  neither 
the  defendant  nor  his  child,  whose  deceased  mother  she  greatly  esteemed, 
should  lose  anything. 

A  few  days  after  this,  Mrs.  Goodwin  saw  the  certificate,  and  *ac-  r^ooo 
knowledged  that  it  was  in  the  handwriting  of  her  husband  ;  and  she  ^ 
again  entreated  the  defendant  not  to  expose  him,  and  said  she  would  pay 
him,  if  her  husband  did  not.  This  assurance  was  frequently  repeated,  on 
various  occasions,  up  to  the  death  of  Goodwin,  which  took  place  suddenly, 
in  February  1828.  At  the  moment  of  his  death,  Mrs.  Goodwin  eent  for  the 
defendant,  desired  him  to  superintend  the  interment,  and  she  threw  herself 
upon  his  kindness  for  consolation.  After  the  interment,  the  defendant  spent 
the  evening  with  Mrs.  Goodwin,  engaged  in  religious  conversation  ;  and 
being  about  to  leave,  she  said,  Mr.  Asbton,  I  hope  you  will  not  forsake  me. 
If  yon  cannot  come  in  the  day-time,  come  in  the  evening,  and  pray  with 
me.  I  will  be  pleased  lo  see  you,  at  any  time,  and  as  soon  as  I  get  a  little 
over  my  trouble,  I  will  fulfil  my  promise  and  settle  with  you.  The  defend- 
ant replied,  that  he  hoped  she  would  not  let  his  concern  trouble  her  at  that 
time  ;  that  it  gave  him  not  a  moment's  uneasiness.  This  promise  was  repeated 
by  Mrs.  Goodwin  again  and  again  ;  and  on  one  occasion,  when  the  defendant 
was  ill,  she  expressed  uneasiness,  lest  he  might  die  before  the  matter  was 
arranged.     On  consulting  counsel,  she  was  advised  to  do  nothing  with  hcl 
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property  for  a  year,  and  he  refused  to  draw  a  deed.  Bat  she  said,  the 
advice  was  unjust,  that  she  would  pay  the  defendant,  and  felt  herself  bound 
to  do  so,  as  a  Christian.  And  she  delivered  a  covenant  to  the  defendant, 
binding  herself  to  make  good  the  deficiency,  should  there  be  one,  on  the  sale 
of  her  husband's  estate.  Up  to  this  time,  the  defendant  had  not  expressed  a 
desire  to  Mrs.  Goodwin,  that  she  should  pay  any  part  of  her  husband's  debt. 

In  December  1828,  the  defendant  stated  to  Mrs.  Ooodwin,  that  she  had 
acted  voluntarily  in  the  matter  and  not  through  his  persuasion.  That  if  he 
might  be  permitted,  for  the  first  time,  to  become  active  in  the  business, 
he  would  suggest,  that  as  her  property  was  held  in  trust,  the  covenant  which 
she  had  executed  to  him  was  not  valid.   She  expressed  surprise,  and  a  willing-  | 

ness  to  secure  him ;  and  the  bond  and  mortgage  in  controversy  were  pre- 
pared and  executed  at  the  oflice  of  Thomas  Mitchell,  a  scrivener.  An  agree- 
ment was  executed  by  the  defendant,  declaring  that  the  bond  and  mortgage 
were  given  as  collateral  security,  Ac. 

With  the  exception  of  the  execution  of  the  bond  and  mortgage,  the 
^       ,  defendant  denied  all  the  material  allegations  of  the  bill.     *The  other 
J  facts  are  stated  in  the  opinion  of  the  court ;  and  by  the  counsel,  in 
the  argument. 

The  case  was  argued  by  JTey,  for  the  apellants  ;  and  by  IngersoUy  for  the 
appellee. 

-ffey,  for  the  appellants,  contended  : — 1.  There  was  no  consideration  for 
the  bond  or  mortgage.  2.  That  they  were  executed  by  a  weak  woman,  who,  at 
the  time,  was  incapable  of  making  such  a  contract.  3.  That  they  were  extorted 
by  a  threat  to  prosecute  her  husband.  4.  That  the  relation  in  which  the 
defendant  stood  to  Mrs.  Goodwin,  as  her  pastor  and  religious  visiter,  and  as 
agent  and  adviser  in  her  affairs,  prohibited  any  contract  with  her  ;  especially, 
when  made  in  the  absence  of  her  counsel,  and  with  his  known  disapproba- 
tion. 

Mr.  Key,  in  opening  the  case,  represented  the  contract  which  gave  rise 
to  this  controversy  as  having  a  remarkable  origin,  and  followed  by  very 
singular  circumstances.  The  origin,  as  exhibited  by  defendant  in  his  answer, 
and  the  proofs,  was  this  :  he  had  been  defrauded  by  Mr.  Goodwin  ;  the  fraud, 
as  defendant  thought,  was  accompanied  by  forgery,  and  he  goes  to  Good-  , 

win,  and  finds  him  at  his  house,  and  in  the  presence  of  his  wife,  charges  him 
with  the  fraud,  and  threatens  him  with  a  prosecution  for  forgery  ;  he  says 
he  has  taken  counsel,  and  that  he  has  a  paper,  which  he  is  advised,  proves  , 

the  forgery,  and  would  send  Goodwin  to  hard  labor.  Goodwin  is  alarmed  ; 
begs  him  to  keep  the  matter  secret ;  and  promises  to  pay  or  secure  him. 
On  leaving  the  room,  Mrs.  Goodwin  follows  him  ;  the  defendant  was  a 
clergyman,  Mrs.  Goodwin  was  a  pious  woman,  of  the  same  church, 
and  had  been  a  communicant  in  defendant's  congregation.  She  begs  the 
defendant  "  not  to  expose  the  transaction,"  saying,  "  she  would  not  have  it  , 

known,  especially  in  the  church  and  among  the  congregation  at  Blockley,  • 

for  any  consideration  whatever  ;"  and  she  added,  that  Mr.  Goodwin  would 
sell  the  property  and  pay  it,  and  "  she  would  make  up  the  deficiency  out  of 
her  separate  estate."  After  a  few  days,  she  called  on  defendant,  and  asked 
to  see  the  certificate,  which  defendant  had  charged  to  be  a  forgery  ;  it  was 
shown  to  her,  and  she  observed  ''it  was  her  husband's  handwriting;  and 
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again  entreated  the  defendant  not  to  expose  it,  and  said  that  she  would  pay 
*him,  if  her  husband  did  not;"  this  was  in  1824;  Ooodwin  died  r^coo^ 
suddenly,  in  February  1828.  The  answer  says,  "the  defendant  con-  *■ 
tinued  to  rest  upon  the  assurances  which  had  been  so  often  given  to  him,  by 
both  the  husband  and  wife  ;  and  especially  upon  the  good  faith  of  the  latter, 
in  which  he  placed  great  reliance,  after  the  repeated  solemn  voluntary 
promises  which  she  had  made  to  him  ;  which  he  believed  she  had  both  the 
inclination  and  ability  to  make  good." 

At  the  death  of  her  husband,  Mrs.  Goodwin  "  sent  for  defendant,"  "  asked 
his  friendly  assistance,  and  threw  herself  upon  him  for  consolation  ;  and  the 
defendant  passed  the  evening  at  her  house,  in  religious  conversation."  He 
continued  to  visit  her,  till  he  was  taken  sick.  She  then  went  to  see  him, 
and  on  her  second  visit,  said,  "she  came  to  fulfil  her  promise,  by  offering 
liim  further  security ;  that  she  would  deed  him  the  house  in  Lombard  street, 
to  hold  as  collateral  security,  till  Mr.  Oood win's  property  was  sold  :"  the 
defendant  expressed  himself  satisfied  with  whatever  she  thought  right. 
Goodwin  (it  should  be  observed),  in  his  lifetime,  had  given  the  defendant 
some  property  as  security,  and  the  defendant  himself,  as  he  himself  stated, 
only  thought  himself  unsecured  to  the  amount  of  $500  or  $600.  The  con- 
versation ended  by  her  assuring  the  defendant,  that  "  she  would  call  on  Mr. 
Ingraham,  her  attorney,  to  draw  the  deed,  and  bring  it  as  soon  as  it  was 
ready."  A  few  days  afterwards,  she  called  again,  and  said,  "she  had  called 
on  Mr.  Ingraham,  agreeable  to  her  promise,  but  he  refused  to  draw  the  deed  ; 
stating  it  would  be  wrong  for  her  to  pay  any  of  her  husband's  debts  ;  and 
that  she  must  do  nothing  with  her  property,  any  way,  for  a  year."  She  added, 
"  that  the  advice  of  Mr.  Ingraham  was  very  unjust,  that  it  did  not  move  her 
in  the  least  from  her  intention  to  pay  all  Mr.  Goodwin's  friends  to  whom  he 
was  indebted,  and  that  she  felt  bound  in  conscience,  as  a  Christian,  to  do  so." 
She,  therefore,  delivered  to  the  defendant  a  covenant,  whereby  she  agreed 
to  make  good  the  deficiency,  should  there  be  one,  after  the  sale  of  her  hus- 
band's property,  in  the  payment  of  the  defendant's  claim  of  $2575,  with  the 
interest  due  thereon.     This  covenant  bears  date  July  17th,  1828. 

After  this,  the  answer  stated,  about  the  31st  of  December  1828,  the 
defendant  informed  her  this  covenant  did  not  bind  her  property,  as  it  was 
held  by  trustees.  She  expressed  her  surprise,  and  said,  she  had  executed  a 
mortgage  to  the  bank,  and  "  and  would  execute  a  similar  one  in  favor  of 
the  defendant."  A  mortgage  was  accordingly  prepared  and  executed  by 
herself  and  Kenneth  Jewell,  her  trustee,  *with  a  bond  conditioned  to  j.^ 
pay  $3000  to  defendant,  and  a  warrant  of  attorney  to  confess  judg-  L 
ment ;  all  dated  on  the  5th  of  January  1829.  A  defeasance  was  drawn,  at 
the  same  time,  to  be  signed  by  defendant ;  showing  the  true  consideration 
of  the  mortgage  was  not  the  bond,  but  to  pay  the  deficiency  of  defendant's 
debt  from  Thomas  Goodwin,  after  applying  the  proceeds  of  Goodwin's 
property  to  that  object.  This  defeasance  was  never,  in  point  of  fact, 
delivered  to  Mrs.  Goodwin  or  her  trustee.  The  scrivener  did  not  know 
when  it  was  executed.  Defendant  was  to  come  back  and  execute  it ;  it 
was  then  to  be  sent  to  Kenneth  Jewell  by  the  scrivener.  This  never  was 
done  ;  and  there  was  never  any  other  delivery  of  it  than  leaving  it  with 
the  scrivener,  when  it  was  signed.  Nor  was  it  ever  afterwards  produced, 
till  after  this  suit  was  brought,  when  it  was  produced  by  defendant,  who 
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was  said  to  have  borrowed  it.  It  appears,  by  the  evidence  of  B.  G.  Mitchell, 
that  neither  he,  nor  his  father,  nor  the  defendant,  about  a  year  before  the 
suit  was  brought,  knew  where  it  was  ;  and  that  it  was  then  said  defendant 
had  borrowed  it.  The  mortgage  is  not  only  for  the  house  in  Lombard 
street,  but  for  two  others  ;  and  so  far  as  the  case  shows,  for  all  her  prop- 
erty. This  is  the  bond  and  mortgage,  which  the  defendant  now  asserts  the 
right  to  establish,  in  opposition  to  the  bill  filed  in  the  court  below,  by  the 
representatives  of  Mrs.  Goodwin,  to  set  them  aside,  as  made  without  consid- 
eration, as  being  obtained  from  a  weak  woman  ^^  utterly  incapable,  at  the 
time  of  execution,  from  her  state  of  health  and  mind,  of  understanding  or 
comprehending  the  meaning  of  the  same  ;"  and  in  favor  of  a  person  ^'  who 
having  gained  her  confidence,  prevailed  upon  her,  in  the  absence  of  any 
friend  or  legal  adviser,  to  execute  to  him  the  said  bond  and  mortgage,  and 
to  direct  her  trustee  to  join  in  the  execution,  representing  to  her,  as  a 
clergyman,  that  she  ought  to  do  so  ;  which  said  representation,  she  being 
of  a  devout  disposition  and  religious  inclination  of  mind,  had,  in  her  then 
state  of  health  and  mind,  great  influence  upon  her.^'  He  contended,  that 
from  the  bill,  answer  and  proof,  it  appeared — 

I.  That  there  was  no  consideration,  or  an  illegal  consideration,  for  this 
bond  and  mortgage.  The  answer  represented  the  covenant  of  July  as  the 
consideration  for  the  bond  and  mortgage ;  and  the  previous  parol  promise 
of  Mrs.  Goodwin,  in  the  life  of  her  husband,  as  the  considerr  tion  for  the 
covenant.  But  if  that  previous  parol  promise  was  without  consideration 
^  ,  (as  it  clearly  was),  then  the  giving  the  covenant,  and,  subsequently, 
J  *the  mortgage,  under  the  influence  of  the  previous  promise,  and  the 
impression  that  it  was  obligatory,  is  no  confirmation.  Under  this  head, 
he  cited,  3  Bos.  &  Pul.  249  ;  7  Cow.  57  ;  2  Bro.  C.  C.  400  ;  3  Ibid.  117  ; 
2  Vern.  121. 

Ho  further  contended,  under  this  proposition,  that  an  illegal  consider- 
ation appeared,  and  was,  of  itself,  alone,  conclusive  against  th^  validity  of 
the  contract ;  the  original  consideration,  which  tainted  all  the  subsequent 
contracts,  was  the  suppression  of  a  prosecution.  This  is  shown  by  the 
answer,  and  by  the  testimony  of  Dodge,  who  states,  that  the  defendant 
told  him,  *^  the  consideration  related  to  unfair  conduct — the  forging  of  a 
certificate  from  the  recorder's  oflice  ;  and  he  was  to  let  the  matter  rest,  and 
not  to  prosecute,  if  she  would  pay.  In  the  defendant's  proof,  a  similar 
statement  is  shown  to  have  been  made  by  Mrs.  Goodwin.  That  such  a  con- 
sideration vitiated  the  contract,  he  cited,  Marlniry  v.  BrookSy  7  Wheat. 
676  ;  3  P.  Wms.  279  ;  Powell  on  Contracts,  364-6. 

It  is  said,  there  was  here  no  forgery  in  fact ;  and  that,  therefore,  there 
could  be  no  prosecution.  Powell  on  Contracts  366,  shows  that  if  there  was 
any  color  for  the  charge,  it  is  enough  ;  that  it  is  not  necessary  the  crime 
should  appear  to  have  been  committed.  And  if,  again,  it  is  said,  that  com- 
plainants are  not  entitled  to  relief,  if  compounding  the  felony  was  the  con- 
sideration, being  in  pari  delicto  ;  he  answered,  that  that  principle,  and  all 
the  cases  cited  in  support  of  it,  only  applied,  where  the  party  himself  who 
had  assented  to  the  contract,  came  to  a  court  of  equity  for  relief  ;  the 
representatives  of  such  a  party  were  not  m  pari  delicto^  and  not  liable  to 
the  objection  ;  this  distinction  was  taken,  and  relief  allowed  to  the  repre- 
sentatives in  Matthew  v.  HanJmryy  2  Vern.  187  ;  and  the  same  case  also 
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answers  the  objection,  that  the  bill  does  not  change  the  illegal  consideration 
or  the  fraud.  9  Pick.  212  ;  3  Cow.  538.  If,  then,  there  was  nothing  more 
in  the  case,  this  illegal  consideration  being  fully  proved  by  the  defendant 
himself,  in  his  own  evidence,  and  admitted  by  his  own  statement  of  the 
consideration  to  Mr.  Dodge  ;  vitiates  these  securities. 

2.  He  next  contended,  that  these  instruments  were  obtained  from  a  weak 
women,  incapable  at  the  time  of  making  such  a  contract ;  and  artfully 
extorted  from  her  by  exciting  her  fears  for  her  husband.  He  compared  the 
testimony  of  complainants  and  defendant  as  to  her  state  of  mind  and  body, 
when  these  contracts  were  made,  and  ^contended,  that  the  weight  of  r^notj 
evidence  was  against  her  competency  ;  the  contracts  she  did  make  at  ^ 
that  time,  were  all  made  with  the  approbation  of  her  legal  advisers  ;  and 
three  of  these  witnesses  say,  they  would  not  have  made  a  contract  with  her 
otherwise.  Further,  the  complainants'  witnesses  are  her  intimate  acquaint- 
ances, and  on  most  familiar  and  confidential  terms  of  intimacy  ;  and  those 
of  the  defendant  had  but  a  slight  acquaintance  with  her.  The  defendant, 
on  the  contrary,  is  shown  by  all  these  transactions  to  have  been  a  shrewd 
man.  He  gets  security  for  $3000,  to  save  him  from  a  probable  loss  of  $500 
or  $600  ;  is  to  give  a  defeasance,  which  she  never  gets  ;  which  he  borrows, 
and  nobody  knows  where  it  is,  till  its  production  is  necessary  for  him.  She 
offers  one  house,  he  gets  three  ;  and  apparently,  all  the  property  she  had. 
He  does  not  move  in  the  business,  during  her  husband's  life,  because  he 
feared  he  would  not  have  suffered  his  wife  to  be  so  imposed  on.  When  she 
complains  of  a  transaction,  he  quiets  her,  by  promising  to  wait  for  his 
money,  till  after  her  death.  And  above  all,  by  his  art  in  making  his  threat 
of  prosecution  in  her  presence,  knowing  her  affection  for  her  husband  would 
prompt  her  by  securing  him,  to  prevent  the  prosecution.  Such  a  contract, 
he  contended,  could  not  be  sustained  between  any  persons  ;  but  here — 

3.  The  relation  subsisting  between  the  parties,  the  defendant  being  her 
pastor  and  religious  visitor  ;  on  whom,  as  he  himself  states,  '^  she  had  thrown 
herself  for  consolation  '"  and  being,  further,  her  agent  and  adviser,  in 
attending  to  her  property  and  managing  her  affairs,  as  the  proof  shows  ; 
gives  to  the  contract  a  character  which  a  court  of  equity,  on  principles  of 
public  policy,  must  condemn.  The  relation  being  proved,  the  presumption 
of  the  undue  and  irresistible  influence  of  such  a  relation  is  enough  for 
the  complainants.  Under  thid  head,  he  cited,  12  Yes.  371,  in  which  the 
Lord  Chancellor  says,  "without  any  consideration  of  fraud,  or  looking 
beyond  the  relation  of  the  parties,  the  contract  is  void."  Also  2  Jac.  A 
Walk.  413,  where  the  absence  of  the  legal  adviser  in  a  bargain  made  between 
such  parties,  is  considered  an  objection.  Here,  there  was  not  only  the 
absence  of  the  legal  adviser,  but  his  decided  advice  against  the  contract, 
and  his  refusal  to  assist  in  it ;  and  *that  advice  and  refusal  known  r^noa 
to  the  defendant.  Cited,  3  Sch.  &  Lef.  31  ;  3  P.  Wms.  130  ;  1  My.  L  ^^^ 
&  K.  271  ;  14  Ves.  273  ;  Griffith  v.  BobinSy  3  Madd.  191  ;  1  Ves.  603  ; 
1  Cox  112  ;  1  Hovend.  146  ;  8  Price  161  ;  10  Ves.  107  ;  2  Eden  290  ;  5 
Pothier  572,  432  ;  1  Johns.  Ch.  360. 

The  defendant  has  thought  himself  safe,  because  he  presumed  the  com- 
plainants could  not  prove  that  he  used  the  influence  this  relation  gave  him 
in  gaining  his  object.     But  these  cases  show  that  the  complainants  need  not 
prove  it ;  the  whole  burden  of  proof  is  on  him.     He  must  show,  that  it  wm 
11  Pet.— 18  19!4 
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8  fair  and  reasonable  contract  for  a  woman  in  distressed  circumstances  to 
make  ;  that  she  made  it  with  full  knowledge,  and  freely,  and  with  the 
advice  of  competent  friends  or  counsel.  He  has  shown  nothing  of  this.  It 
was  most  unreasonable  to  strip  herself  of  her  property,  for  no  benefit. 
She  was  most  crudly  tortured  ;  and  her  fears,  not  her  free-will,  gave  the 
promise  ;  and  she  had  the  approbation  of  no  friends,  for  she  did  not  consalt 
her  trustee,  who  disapproved  of  it ;  and  if  consulted  either  by  her  or  the 
defendant,  would  have  prevented  it ;  and  her  counsel  had  refused  to  draw 
the  instrument,  and  the  defendant  knew  of  his  refusal.  It  is  to  be  hoped, 
that  the  high  sanction  of  this  court  will  never  be  given  to  such  a  contract ; 
which  is  a  temptation  thrown  in  the  way  of  the  ministers  of  religion,  which 
they  may  not  always  be  able  to  resist.  This  most  important  and  solemn 
relation  that  can  subsist  between  individuals,  ought,  above  all  others  to  be 
guarded,  even  from  the  possibility  of  abuse,  and  hallowed  by  the  most 
exalted  purity. 

Ingersott,  for  the  defendant. — ^The  case  of  the  appellee,  as  it  stands  with- 
out dispute  or  contrariety  of  testimony,  exhibits  strong  claims  for  the  con- 
sideration of  a  court  of  equity.  A  gentleman  was  defrauded  of  a  considerable 
sum  of  money,  in  the  course  of  arrangements  for  a  mere  investment,  from 
which  he  could  not  possibly  have  gained  a  farthing  ;  and  could  not,  in  the 
ordinary  and  even  cautious  estimate  results,  have  anticipated  a  loss.  The 
broker  in  whose  hands  he  regularly  places  his  funds  in  mere  and  necessary 
deposit,  fails  to  procure  the  promised  security  ;  and  the  funds  are  dis- 
honestly withdrawn  from  the  use  of  their  lawful  owner.  This  state  of 
things  continues  unchanged,  during  the  joint  lives  of  the  parties  to  the 
♦oQQi  ^'**°s*^^i^D-  O"^®  ^^  them  is  a  perfectly  *fair  and  honest  sufferer  ; 
-I  without  being  subject  to  the  slightest  imputation  of  misconduct  or 
even  indiscretion.  The  other  is  a  gainer,  precisely  to  the  extent  of  the 
impropriety  of  his  conduct ;  and  lives  and  dies  in  the  enjoyment  of  his  ill- 
gotten  gains.  After  the  death  of  the  fraudulent  party,  his  wife  executes 
an  instrument,  calculated  merely  to  indemnify  the  party  wronged.  In 
doing  so,  she  interferes  with  no  just  demand  upon  herself  or  her  buried 
husband  ;  she  deprives  no  creditor  of  his  claim.  She  does  not  even  take 
from  child  or  relative,  a  portion  needed  for  education  or  support.  She 
does  an  act  which  comes  as  near  to  the  performance  of  an  absolute  duty, 
and  a  compliance  with  the  exactions  of  positive  right,  as  can  be  conceived  ; 
without  a  positive  provision  for  it  in  the  municipal  code.  It  is  an  act 
which,  in  effect,  some  systems  of  legislation  have  enjoined  ;  which  in  the 
code  of  morals,  comes  within  a  cardinal  regulation  ;  and  which,  in  practice, 
is  an  honorable  and  not  an  unfrequent  exhibition.  Montesquieu  highly 
commends  a  law  of  Geneva,  which  denies  to  the  children  of  an  insolvent 
parent  the  enjoyment  of  office,  until  they  have  paid  his  debts.  Mrs.  Good- 
win herself  did  the  like  with  other  creditors  of  her  husband,  without  any 
complaint  on  the  part  of  her  devisees. 

The  case  thus  presented,  is  one  of  those  correct  and  even  laudable 
transactions  to  which  popular  sentiment  does  homage,  as  to  a  useful 
example  ;  and  to  which  courts  of  justice  will  lend  their  aid,  as  directly 
within  the  just  promotion  of  the  purposes  of  all  law,  the  good  conduct  and 
(be  happiness  of  those  who  live  under  it.  The  complainants  must  go  far 
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out  of  the  case,  in  order  to  succeed.  They  must  show  something  stronger 
than  a  contract,  to  destroy  such  an  arrangement  as  is  stated  to  exist.  It  is 
within  the  limits  of  legal  possibility  to  do  so.  A  contract,  however  clearly 
made,  is  liable  to  be  overturned,  if  it  be  found  wanting  in  the  necessary  legal 
ingredients  which  must  contribute  to  sustain  it.  The  complainants  assume 
this  burden  of  disproof.  Fraud  will  vitiate  any  contract,  unless  it  be  mutual 
fiaud.  The  pleadings  neither  allege  the  existence  of  fraud,  nor  the  existence 
of  the  relation  of  pastor  and  member  of  a  flock,  from  which  it  i.s  argued 
that  influence  was  fraudulently  exercised.  Such  allegation  is  required, 
according  to  the  best  authorities.  JFlint  v.  Meld,  2  Anst.  543  ;  Gordon  v. 
GordoUy  3  Swanst.  492 ;  Gouvemeur  v.  Elmendorfy  5  Johns.  Ch.  79  ;  E,  I, 
Company  v.  Henchman^  1  Ves.  jr.  289  ;  Harding  v.  Handy ^  11  Wheat  103 

*This  want  of  allegation  is  relied  upon  no  further  than  to  the 
extent  of  its  preventing  a  suitable  denial  in  the  answer ;  and  thus  L 
exposing  the  case  to  the  uncertainties  which  arise  from  conflicting  asser- 
tions in  argument.  Every  allegation  in  the  bill,  which  is  materiaf,  is 
denied  ;  and  not  one  is  sustained  by  testimony,  to  the  disproof  of  the  asser- 
tions in  the  answer.  The  bill  relies  upon  the  following  positions  ;  all 
of  which  are  denied.  1.  That  the  complainant,  Jackson,  in  the  summer  of 
1819,  discovered  the  mortgage  recorded,  and  called  on  the  defendant  to 
know  how  the  debt  was  contracted,  &Q.  2.  That  the  defendant  urged  Mrs. 
Goodwin,  shortly  after  her  husband's  death,  to  execute  a  mortgage.  3. 
That  she  refused  to  do  so ;  and  that  such  refusal  was  by  the  advice  of 
counsel.  4.  That  to  avoid  his  importunities,  she  refused  to  receive  his 
visits,  or  to  see  him.  5.  That  in  December  1828  (before  the  mortgage  was 
executed),  she  was  taken  ill.  G.  That  after  her  being  taken  ill,  in  Decem- 
ber, defendant  renewed  his  visits  ;  took  upon  himself  the  management  of 
her  affairs  ;  and  having  gained  her  confidence,  and  repr^'sented  to  her,  as  a 
clergyman,  that  she  ought  to  execute  the  mortgage,  prevailed  on  her  to  do 
BO,  in  the  absence  of  any  friend  or  legal  adviser.  7.  That  she  was  utterly 
incapable  of  "  understanding  or  comprehending  "  the  meaning  of  the  mort- 
gage. These  assertions  arc  made  by  one  who  does  not  pretend  to  know 
the  truth  of  them,  or  to  assert  anything  of  his  own  knowledge.  He  is 
irresponsible,  because  he  is  uninformed.  They  are  unfounded  in  proof. 
They  are  all  contradicted  by  the  answer,  in  terms  which  are  unmeasured  and 
unequivocal.  They  arc  all  as  far  as  negative  proofs  can  go,  contradicted  by 
other  testimony.    They  remain,  therefore,  assertions  only — ineffective  words. 

We  deny  that  any  relationship  subsisted,  which  justifies  the  imputation 
of  undue  influence.  Mr.  Ashton  was  a  clergyman,  and  Mrs.  Ooodwin  was 
a  religious  woman  ;  that  is  all  that  existed,  and  it  is  all  that  is  alleged. 
There  are  relations  which  induce  a  high  degree  of  confidence  on  the  one 
side,  and  influence  upon  the  other.  They  are  stated  in  1  Story's  Equity, 
306,  <fec.  Wherever  they  exist,  all  arrangements  between  the  parties  are 
narrowly  observed.  It  is  equally  true,  as  to  qaa^i  guardians  or  confidential 
advisers.  But  neither  these,  *nor  the  positive  relations  between  trus-  r»„ . . 
tee  and  cestui  que  trusty  vitiate  necessarily  a  contract.  A  man  cannot  ^ 
buy  of,  or  sell  to,  himself,  if  he  stands  in  the  double  capacity  ;  but  a  trustee 
may,  and  often  does  purchase  of  his  cestui  que  trust.  Coles  v.  TVecothicky 
9  Ves.  246.  Cited,  Mackreth  v.  JFbaj,  2  Bro.  C.  C.  400  ;  Morse  v.  Royaly  12 
Ves.  856  ;  Whichcote  v.  Lawrence^  3  Ibid.  740  ;  Lessee  of  Lazarus  v.  Bry- 
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sofiy  3  Binn.  63  ;  Womdey  v.  Wormleyy  8  Wheat.  421.  The  doctrine  of  the 
complainants  would  vitiate  every  contract  between  a  pastor  and  the  mem- 
bers of  his  congregation.  He  would  become  civiliter  mortuus^  and  perhaps 
starve.  No  gift  can  be  accepted,  no  purchase  made  from  those  who  are 
about  him  ;  and  the  consequence  would  be,  a  condition  of  absolute  seclusion 
and  non-intercourse  with  his  fellow-men. 

The  charge  of  imbecility  of  mind,  is  positively  denied.  It  is  denied  in 
all  its  stages  and  degrees  ;  it  is  repelled  throughout.  Mrs.  Goodwin  was 
not  only  not  a  woman  "  utterly  incapable  of  understanding  and  comprehend- 
ing what  she  did  ;''  but  she  was  a  woman  of  strong,  active,  vigorous  and 
acute  intellect.  The  idea  of  insanity  is  more  than  absurd  ;  although  it  is 
suggested  by  one,  at  least,  of  the  witnesses  for  the  complainants.  The  act 
itself,  conducted  with  infinite  prudence  and  care  in  all  its  stages,  proves  her 
strength  of  mind  and  firmness  of  purpose.  It  was  a  fortnight  or  three  weeks 
in  progress ;  it  was  conducted  with  great  correctness  and  propriety  ;  with 
no  undue  haste,  and  no  sort  of  surprise  or  irregularity.  Much  importance 
is  always  attached  to  the  manner  of  conducting  the  very  thing  which  is 
sought  to  be  avoided  by  reason  of  alleged  imbecility  of  mind.  Cartwright 
V.  Cartwright^  1  Eng.  Eccl.  51.  During  her  lifetime,  not  a  suggestion  was 
made  of  the  invalidity  of  the  act,  or  her  incapacity  to  perform  it.  The  com- 
plainant himself,  her  agent  in  business,  as  well  as  her  successor  in  interest, 
and  guardian  by  affinity,  knew  of  the  mortgage,  and  of  the  determination  of 
the  defendant  to  pursue  it ;  of  his  refusal  to  compromise  ;  and  of  his  stern 
demand  of  the  uttermost  farthing,  as  a  clear  right.  Yet  he  permits  it  to 
pass  ;  so  does  she.  She  does  more  ;  she  confirms  it,  in  the  belief  which  has 
been  verified,  that  it  would  not  be  enforced  during  her  life.  All  this  omis- 
sion to  object  in  due  and  proper  season,  was  the  result  of  a  conviction,  that 
the  presence  of  Mrs.  Goodwin  would  have  put  down,  at  once,  an  attempt  to 
avoid  the  mortgage.  She  never  denied  or  doubted  it ;  her  whole  life  was 
*9i9l  ^^  confirmation  ;  and  she  would  *have  revolted  indignantly  at  the 
'  thought  of  an  inconsistent  attempt  to  disafiirm  it.  There  is  no  diffi- 
culty  about  stultifying  oneself,  if  there  be  the  slighest  imposition.  See  12 
Petersd.  2 7 7-8.  Witnesses  are  called  to  prove  an  illness,  at  a  period  subse- 
quent to  that  alleged,  and  subsequent  also  to  the  date  of  the  mortgage.  Such 
evidence  is  not  available,  being  counter  to  the  party's  own  allegation  in  plead- 
ing. East  India  Co,  v.  Keighly^  4  Madd.  16  ;  Pilling  v.  Armita^e^  12  Ves. 
78  ;  Willis  v.  BoanSy  2  Ball  &  Beat.  228 ;  Vfiderhill  v.  Van  Cortland^  2 
Johns.  Ch.  339  ;  James  v.  McKernon^  6  Johns.  543,  550 ;  Linker  v.  Smithy 
4  W.  C.  C.  224.  The  cases  of  influence  reported  in  the  books,  show  direct 
misrepresenation,  and  wilful  fraud.  Slocum  v.  Marshally  2  W.  C.  C.  697  ; 
Whelan  v.  Whelan-y  3  Cow.  637  ;  Huguenin  v.  Baseleyy  14  Ves.  273  ;  Nor- 
ton V.  Rellyy  2  Eden  286  ;  PurseU  v.  McNamaray  14  Ves.  91. 

It  has  been  argued  by  counsel,  although  not  suggested  in  the  pleadings, 
that  the  mortgage  is  void,  because  in  furtherance  of  an  attempt  to  com- 
pound a  prosecution  for  a  crime.  We  deny  that  any  such  arrangement  was 
at  any  time  made.  The  cases  which  have  been  decided  on  the  subject  of 
agreements,  contrary  to  the  policy  of  the  law,  do  not  apply  to  this. 
Leading  ones  are  to  be  found,  2  Wils.  341  ;  1  Leon.  180  ;  3  P.  Wms.  279 ; 
1  Hopk.  ]  1,  Ac.  But  the  rule  is,  that  if  an  arrangement  may  be  lawful,  no 
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principle  directs  that  it  shall  be  construed  otherwise.  Harris  v.  Buak^  5 
Taunt.  54  ;  Shenk  v.  Mingle^  13  Serg.  &  Rawle  29 ;  Wallace  v.  SdrdacTe, 
1  Camp.  45  ;  BreCe  v.  Close,  10  East  298.  No  forgery  in  fact  had  been 
committed.  There  was  a  gross  fraud  ;  and  Mrs.  Goodwin  anxiously  desired 
that  it  should  not  be  made  public.  That  end  was  gained  by  the  forbear- 
ance to  sue  during  her  husband's  life.  After  his  death,  the  fears  of  a  pros- 
ecution were  over.  There  was  none  to  be  dreaded,  and  none  to  be  stifled. 
All  that  she  did  was  purely  voluntary.  If  she  made  any  engagements 
before  (she  being  a  married  woman),  they  were  legally  nonentities.  1  Sid. 
120  ;  7  Mass.  14. 

Were  it  otherwise,  the  case  of  the  complainant  would  not  be  aided.  A 
mutual  agreement  to  violate  the  law,  will  not  justify  the  application  of 
either  party  to  a  court  of  justice  for  relief.  This  is  not  our  attempt 
to  enforce  the  mortgage.  It  is  the  attempt  of  the  complainants  to  have  it 
delivered  up  to  be  cancelled.  If  their  views  are  correct  *as  to  the  p^ 
nature  of  the  contract,  neither  party  can  succeed.  The  distinction  L 
between  an  application  for  specific  porforraanco,  and  a  bill  like  this,  is  well 
underatood.  Smyth  v.  Smyth,  2  Madd.  87  ;  Martin  v.  Mitchell,  2  Jac.  A 
Walk.  419.  The  law,  however  administered  in  point  of  form,  does  not  lend 
its  aid  to  those  who  allege  that  they  have  endeavored  to  violate  it.  Hawes 
V.  Loader,  Yelverton  196  ;  Osborne  v.  Moss,  7  Johns.  161  ;  Simon's  Les- 
see V.  Gibson,  1  Yeates  291  ;  Reichart  v.  Castator,  6  Binn.  109;  Numan  v. 
Capp,  Ibid.  76  ;  6  Co.  60  ;  2  Vern.  133. 

We  know  nothing  of  the  source  from  which  the  trust  estate  of  Mrs. 
Goodwin  was  derived.  If  from  her  husband,  it  is  a  fund  peculiarly  appro- 
priate for  the  payment  of  this  debt ;  and  it  is  fraud  to  withhold  it.  Induce- 
ments stronger  even  than  those  of  honest  pride  and  affection,  may  have  led 
her  to  provide  this  security.  Under  the  consciousness,  if  it  existed,  that 
she  held  property  which  belonged  to  her  husband  ;  it  was  the  simple  dictate 
of  moral  honesty,  to  yield  it  to  so  sacred  a  claim  as  that  of  the  defendant. 
With  or  without  the  motive,  she  was  sensible  that  the  money  of  which  the 
defetidant  had  been  spoiled,  belonged  to  the  child  of  a  deceased  friend  ; 
and  she,  therefore,  anxiously  and  naturally  sought  to  secure  its  restoration. 

Much  has  been  said  of  the  extent  of  pecuniary  effort  which  Mrs.  Good- 
win's estate  must  make,  to  meet  this  engagement.  It  is  supposed,  that  all 
her  property  was  pledged  for  the  purpose ;  and  more  than  once,  she  is 
declared  to  have  stripped  and  beggared  herself,  to  meet  the  object.  It  is 
easy  to  show  how  erroneous  is  this  presumption  ;  and  hence  to  defeat  the 
argument  drawn  from  the  supposed  unreasonable  character  of  the  sacrifice, 
and  the  appeal  which  it  involves  to  our  feelings  of  kinkness  for  her 
descendants. 

1.  The  mortgage  contains  only  three  small  lots  in  the  city  of  Philadel- 
phia ;  and  it  is  in  evidence,  that  she  had  property  in  the  country  ;  especially, 
the  seat  where  she  was  visited  by  Dr.  Beatty,  during  one  of  her  attacks  of 
indisposition. 

2.  The  bill  states,  that  Mrs.  Goodwin's  will  devises,  among  other  things, 
the  mortgaged  premises.  The  general  character  of  the  will  does  not  enable 
us  to  judge  of  the  comparative  value  of  the  property  mortgaged,  and  that 
which  was  left  free  from  liability. 
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*It  is  obvioas,  that  the  mortgage  affords  inadequate  security  to  the  de- 
fendant.    The  money  loaned,  and  perhaps  lost,  is      -         -       $3675 

The  security  given  by  Mrs.  Goodwin,  yielding  beyond  other 

liens,  |61  a  year,  would  afford  a  capital  of  about        -        -  1000 


$2675 
Mr.  Ashton  saved  by  the  purchase  of  premises  mortgaged  by 
GK>odwin,  and  levied  on,  and  sold  by  virtue  of  an  earlier 
mortgage, 496  92 


Leaving  a  principal  sum,  unsecured, $2178  08 


Something  has  been  said  with  regard  to  the  possession  of  the  defeasance 
by  the  defendant.  It  wanted  explanation,  in  proof,  before  the  circuit  court. 
But  it  is  now  fully  explained  by  the  testimony  of  Daniel  R.  Ashton  ;  who 
states,  that  it  was  borrowed  of  the  scrivener  for  the  purpose  of  preparing 
the  answer.  It  had  remained  in  the  hands  of  the  scrivener,  in  consequence 
of  the  inadvertent  omission  of  Mrs.  Goodwin's  trustee  to  call  and  receive  it. 
Besides,  there  is  nothing  in  the  bill  in  relation  to  it ;  if  there  had  been,  it 
would  have  enabled  the  defendant  himself  fully  to  account  for  whatever 
there  is  supposed  to  be  of  mystery.  It  was  executed  in  prefect  good  faith 
and  form.  It  was  left  with  the  scrivener,  according  to  agreement,  and  it 
was  so  left  for  the  proper  party  (the  trustee),  and  it  remained  subject  to 
his  call.  A  failure  of  memory  in  the  scrivener,  who  did  not  chance  to  recol- 
lect how  it  passed  out  of  his  hands  ;  or  a  little  neglect  in  the  trustee  to  call 
for  it  in  season  ;  cannot  surely  involve  a  case  in  jeopardy,  or  a  party  in  so 
grave  a  charge  as  that  of  withholding  a  document  necessary  for  the  protec- 
tion of  the  complainants  against  absolute  liability.  The  defendant  never 
alleged,  that  the  mortgage  was  other  than  collateral. 

McLean,  Justice,  delivered  the  opinion  of  the  court. — This  suit  in  chan- 
cery is  brought  before  this  court,  by  an  appeal  from  the  decree  of  the  circuit 
court  of  Pennsylvania.  The  appellants,  who  are  the  devisees  of  Maria 
Goodwin,  brought  their  bill  to  set  aside  a  bond  and  mortgage  executed  by 
Maria  Goodwin,  and  her  trustee,  Kenneth  Jewell,  to  the  defendant,  on  the 
^  ,  5th  *of  January  1829,  to  secure  the  payment  of  $3000.  The  bill 
-J  represents  that  the  mortgage  was  given  without  consideration  ;  that 
shortly  after  the  decease  of  Thomas  Goodwin,  the  husband  of  Mrs.  Goodwin, 
which  took  place  in  February  1828,  the  defendant  stated  to  her  that  he  had 
a  demand  against  her  husband,  to  whom  she  had  been  much  attached,  and 
who  had  treated  him  extremely  ill ;  that  he  had  it  in  his  power  to  render 
his  memory  odious,  by  exposing  his  conduct ;  but  that  he  would  conceal 
the  transaction,  if  she  would  execute  a  mortgage  to  him  on  her  own  prop- 
erty, to  secure  the  debt ;  that  she  refused  to  execute  the  mortgage,  or  give 
any  other  security,  by  the  advice  of  her  counsel ;  and  afterwards  avoided 
his  visits,  to  get  clear  of  his  importunities  ;  that  shortly  after  this,  Mrs. 
Goodwin  was  taken  ill,  and  being  executrix,  her  husband's  affairs  pressed 
much  upon  her,  and  she  fell  into  a  low  nervous  state  of  spirits,  which 
impaired  her  memory  and  affected  her  mind  ;  that  whilst  she  was  in  this 
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State,  the  defendant  renewed  bis  visits,  and  professing  great  kindness  for 
ber,  took  upon  himself  the  management  of  her  business  ;  and,  having  gained 
her  confidence,  prevailed  upon  her,  in  the  absence  of  any  friend  or  legal 
adviser,  to  execute  the  mortgage,  and  a  corresponding  bond  ;  and  to  direct 
that  her  trustee  should  join  in  the  execution  ;  the  defendant,  as  a  clergyman, 
saying  she  ought  to  do  so  ;  that  these  representations  had  great  influence 
on  Mrs.  Goodwin,  who  was  a  woman  of  devout  religious  feelings.  The 
complainants  further  represent,  that  at  the  time  the  bond  and  mortgage 
were  executed,  Mrs.  Goodwin  was  utterly  incapable  of  understanding  or 
comprehending  their  meaning  and  effect ;  that  after  the  death  of  Mrs. 
Goodwin,  the  defendant  stated  to  the  complainants,  that  the  mortgage  was 
executed  as  collateral  security  for  any  sum  that  might  be  due  to  him  from 
the  estate  of  Thomas  Goodwin,  deceased. 

In  his  answer,  the  defendant  admits  the  execution  of  the  bond  and  mort- 
gage, and  states,  that  in  1822,  being  about  to  receive  a  sum  of  money,  he 
consulted  Thomas  Goodwin,  who  was  then  a  broker  in  Philadelphia,  in  what 
way  he  could  most  advantageously  invest  it ;  that  Goodwin  advised  him  to 
leave  the  money  in  his  hands,  and  that  he  would  loan  it  out  on  good  security. 
That  the  defendant,  in  pursuance  of  this  advice,  placed  $3400  in  his  bands  ; 
and  also  loaned  him  $276,  and  took  his  notes  by  way  of  acknowledgment. 
That  Goodwin  received  a  bond  and  mortgage  for  $2600,  in  *favor  of  ^^ 
defendant,  from  Samuel  Jones,  covering  an  estate  which  was  under  *- 
prior  mortgages  for  $2500,  which,  with  the  money  of  the  defendant,  Good- 
win was  to  satisfy  ;  but  that  he  paid  but  llOOO  of  the  amount,  and  fraudu- 
lently withheld  the  balance.  And  to  cover  this  fraud,  that  he  obtained  from 
the  recorder  of  deeds,  copies  of  the  prior  mortgages  on  the  estate  of  Jones  ; 
and  at  the  foot  of  the  certificate  of  the  recorder,  wrote  himself,  "paid  and 
satisfied  ;"  and  then  exhibited  the  papers  to  Jones  and  the  defendant,  to 
show  that  he  had  discharged  the  mortgages.  And  as  there  also  remained 
on  the  estate  a  prior  lien  of  a  judgment  for  $700,  that  Goodwin  took  a  bond 
of  indemnity  from  Jones  against  it.  That  defendant  often  solicited  Good- 
win to  deliver  up  to  him  the  mortgage,  which,  under  various  pretexts,  he 
declined  doing  ;  but  assured  the  defendant,  that  he  had  discharged  the  prior 
mortgages  ;  at  length,  the  defendant  becoming  uneasy,  he  called  at  the 
recorder's  office,  and  there  found  that  the  mortgage  for  $1500  had  not  been 
discharged,  and  that  the  indorsement  upon  it  of  "  paid  and  satisfied,"  must 
have  been  made  by  GK>odwin.  On  the  same  day  that  the  defendant  made  this 
discovery,  Groodwin  informed  him  that  he  was  about  to  stop  payment  ;  but 
he  assured  the  defendant  that  he  should  not  lose  a  cent. 

Groodwin  admitted  to  the  defendant,  that  he  had  used  the  money  for  his 
own  purposes,  instead  of  paying  off  the  mortgage  ;  and  that  he  had  deceived 
both  the  defendant  and  Jones.  And  at  the  same  time,  Goodwin  placed  a 
mortgage  in  the  hands  of  the  defendant  for  $2575,  to  secure  him  against  the 
mortgage  on  the  property  of  Jones,  which  should  have  been  discharged. 
That  Goodwin  assured  him  the  property  mortgaged  was  unincumbered, 
which  was  untrue;  and  the  defendant  reproached  Goodwin  with  having 
again  deceived  him,  and  threatened  him  with  an  exposure,  unless  he  should 
make  payment  or  give  security.  Goodwin  replied,  "  what  can  you  do  ?  if 
you  push  me,  I  will  take  the  benefit  of  the  insolvent  law ;"  the  defendant 
rejoined,  "have  you  forgotten  the  certificate  which  you  forged?    My  attor- 
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ney  informs  me,  that  if  Mr.  Jones,  or  myself,  shall  come  into  oourt  with  that 
certificate,  that  you  would  be  in  danger  of  being  sentenced  to  hard  labor." 
Ooodwin  became  alarmed,  and  stated,  that  he  would  sell  the  property  and 
make  good  ihe  deficiency,  if  the  defendant  would  not  expose  him.  This 
conversation  took  place  in  the  presence  of  Mrs.  Goodwin  ;  who,  when  the 
defendant  was  leaving  the  house,  accompanied  him  to  the  door,  appealed  to 
^  ,  his  friendship  for  her,  *entreated  him  not  to  expose  the  transaction, 
-I  declared,  that  she  would  not  have  it  known,  especially  in  the  church, 
and  among  the  congregation  at  Blockley,  for  any  consideration  whatever. 
She  added,  that  Mr.  Goodwin  would  sell  the  property,  and  make  provision 
for  the  payment ;  and  that  she  would  make  up  the  deficiency  out  of  her 
separate  estate ;  and  neither  the  defendant  nor  his  child,  whose  deceased 
mother  she  greatly  esteemed,  should  lose  anything. 

A  few  days  after  this,  Mrs.  Goodwin  saw  the  certificate,  and  acknowl- 
edged that  it  was  in  the  handwriting  of  her  husband  ;  and  she  again 
entreated  the  defendant  not  to  expose  him,  and  said  she  would  pay  him,  if 
her  husband  did  not.  This  assurance  was  frequently  repeated,  on  various 
occasions,  up  to  the  death  of  Goodwin  ;  which  took  place,  suddenly,  in  Feb- 
ruary 1828.  At  the  moment  of  his  death,  Mrs.  Goodwin  sent  for  the 
defendant,  desired  him  to  superintend  the  interment,  and  she  threw  herself 
upon  his  kindness  for  consolation.  After  the  interment,  the  defendant  spent 
the  evening  with  Mrs.  Goodwin,  engaged  in  religious  conversation  ;  and 
being  about  to  leave,  she  said,  Mr.  Ashton,  I  hope  you  will  not  forsake  me. 
If  you  cannot  come  in  the  day-time,  come  in  the  evening,  and  pray  with 
me.  I  will  be  pleased  to  see  you  at  any  time ;  and  as  soon  as  I  get  a  little 
over  my  trouble,  I  will  fulfil  my  promise  and  settle  with  you.  The  defend- 
ant replied,  that  he  hoped  she  would  not  let  his  concern  trouble  her  at  that 
time ;  that  it  gave  him  not  a  moment's  uneasiness.  This  promise  was 
repeated  by  Mrs.  Goodwin,  again  and  again,  and  on  one  occasion,  when  the 
defendant  was  ill,  she  expressed  uneasiness  lest  he  might  die  before  the  mat- 
ter was  arranged.  On  consulting  counsel,  she  was  advised  to  do  nothing 
with  her  property  for  a  year,  and  he  refused  to  draw  a  deed.  But  she  said, 
the  advice  was  unjust,  that  she  would  pay  the  defendant,  and  felt  herself 
bound  to  do  so,  as  a  Christian.  And  she  delivered  a  covenant  to  the  defend- 
ant, binding  herself  to  make  good  the  deficiency,  should  there  be  one,  on 
the  sale  of  her  husband's  estate.  Up  to  this  time,  the  defendant  had  not 
expressed  a  desire  to  Mrs.  Goodwin,  that  she  should  pay  any  part  of  her  hus- 
band's debt. 

In  December  1828,  defendant  stated  to  Mrs.  Goodwin  that  she  had 
acted  voluntarily  in  tbe  matter,  and  not  through  his  persuasion.  That  if 
he  might  be  permitted,  for  the  first  time,  to  become  active  in  the  business, 
*24ftl  ^®  would  suggest,  that  as  her  property  was  held  in  trust,  *the  cove- 
-*  nant  which  she  had  executed  to  him  was  not  valid.  She  expressed 
surprise,  and  a  willingness  to  secure  him  ;  and  tbe  bond  and  mortgage  in 
controversy  were  prepared  and  executed  at  the  office  of  Thomas  Mitchell,  a 
scrivener.  An  agreement  was  executed  by  the  defendant,  declaring  that 
the  bond  and  mortgage  were  given  as  collateral  security,  <fec.  With  tbe 
exception  of  the  execution  of  the  bond  and  mortgage,  the  defendant  denies 
all  the  material  allegations  of  the  bill. 
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The  counsel  for  the  complainants  contend,  that  the  proof  sustains  the 
charges  in  the  bill  ;  and  that  they  are  entitled  to  the  relief  prayed  for,  on 
the  following  grounds :  1.  That  there  was  no  consideration  for  the  bond 
and  mortgage.  2.  That  they  were  executed  by  a  weak  woman  ;  who,  at 
the  time,  was  incapable  of  making  such  a  contract.  3.  That  they  were 
extorted  by  a  threat  to  prosecute  her  husband.  4.  That  the  relation  in 
which  the  defendant  stood  to  her,  as  her  pastor  and  religious  visitor,  and  as 
agent  and  adviser  in  her  affairs,  prohibited  any  contract  with  her ; 
especially,  when  made  in  the  absence  of  her  counsel  and  with  his  known 
disapprobation. 

As  to  the  want  of  consideration  alleged  in  the  first  position,  it  must  be 
observed,  that  this  is  not  an  application  to  the  court  for  the  specific  execu- 
tion of  a  contract ;  but  to  set  one  aside  which  is  clothed  with  the  highest 
solemnities  known  to  the  law  ;  a  contract  under  the  hand  and  seal  of  the 
party  ;  duly  acknowledged,  and  placed  upon  the  public  records.  This  deed 
purports  upon  its  face  a  consideration,  whether  it  be  considered  at  law  or 
equity,  A  court  of  chancery  will  often  refuse  to  enforce  a  contract,  specif- 
ically, when  it  would  also  refuse  to  annul  it.  In  such  a  case,  the  parties 
are  left  to  their  remedy  at  law.  In  the  present  case,  as  the  deed  purports 
a  consideration,  it  is  unnecessary  for  the  defendant  to  prove  one  ;  and  the 
deed  is  not  vitiated,  if  the  complainants  show  that  it  was  given  without 
a  valuable  consideration  ;  unless  there  be  connected  with  the  transaction, 
mistake,  deception,  incapacity  or  fraud.  The  mortgage  deed  is  impeached 
by  the  counsel  on  several  of  these  grounds  ;  all  of  which  will  be  considered 
under  the  appropriate  heads. 

The  second  position  assumed  is,  a  want  of  capacity  in  Mrs.  Ooodwin  to 
make  a  contract,  at  the  time  the  deed  was  executed.     This  is  the  principal 
ground  stated  in  the  bill,  and  it  covers  a  great  portion  of  the  evidence  in 
the  case.     It  is  intimately  connected  with  *the  third  position  assumed,   ^^ 
that  the  deed  was  extorted  from  Mrs.  Goodwin  by  threats  to  prose-  *■ 
cute  her  husband  ;  and  they  will  both  be  considered  as  one  proposition. 

Was  Mrs.  Goodwin  of  sound  and  disposing  mind,  at  the  time  the  mort- 
gage deed  was  executed  ?  Did  she  act  freely  and  voluntarily  ?  The 
answer  of  the  defendant  is  broader  than  the  allegations  in  the  bill,  and 
although  such  parts  of  the  answer  as  are  not  responsive  to  the  bill,  are  not 
evidence  for  the  defendant ;  yet  the  counsel  on  both  sides  have  considered 
the  facts  disclosed,  as  belonging  to  the  case.  And,  if  the  facts  in  the 
answer,  not  responsive  to  the  bill,  are  relied  on  by  the  complainant's  coun- 
sel, as  admissions  by  the  defendant ;  he  is  entitled,  thus  far,  to  their  full 
benefit.  It  may  be  proper  also  to  observe,  that  no  admissions  in  an  answer, 
can,  under  any  circumstances,  lay  the  foundation  for  relief,  under  any 
specific  head  of  equity,  unless  it  be  substantially  set  forth  in  the  bill. 

Several  years  ago,  it  seems,  the  defendant,  being  a  clergyman  of  the 
Baptist  denomination,  had  the  charge  of  a  congregation  at  Blockley,  in  or 
near  to  Philadelphia  ;  and  Mr.  and  Mrs.  Goodwin  were  members  of  that 
church.  But  some  time  before  the  deed  was  executed,  they  removed  from 
the  limits  of  that  congregation  and  resided  in  another.  From  the 
business  of  Goodwin,  he  being  a  broker,  and  the  connection  which  existed 
between  him  and  the  defendant,  it  was  natural,  that  the  defendant  should 
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consalt  him,  as  to  the  investment  he  was  desiroos  of  making,  in  1822.  And 
it  is  not  extraordinary,  that  the  defendant  should  have  confided  in  the 
integrity  of  Goodwin.  It  seems,  that  this  confidence  was  not  easily 
shaken  ;  for  although  the  money  was  placed  in  his  hands  for  investment,  in 
March  1822,  yet  the  defendant  did  not  discover  the  fraud  of  Goodwin, 
.  until  the  last  of  January  1823  ;  and  then  another  fraud  was  practised  by 
Goodwin,  by  giving  another  security  of  little  or  no  value.  It  was  under 
such  circumstances,  and  with  a  knowledge  that  Goodwin  was  about  to  stop 
payment,  that  the  defendant  called  at  his  house  ;  charged  him  with  another 
deception,  and  insisted  on  security  or  immediate  payment.  Goodwin 
threatened  him  with  taking  the  benefit  of  the  insolvent  act ;  and  then  the 
defendant  asked  him,  if  he  had  forgotten  the  certificate  he  had  forged,  and 
said,  if  it  were  brought  into  court,  he  would  be  in  danger  of  "going  to  hard 
labor."  That  these  were  words  of  heat  and  passion,  is  evident.  That  there 
was  strong  provocation,  is  equally  clear ;  still,  it  had  been  better,  had 
^1  *be  not  uttered  them.  The  high  and  holy  calling  of  the  defendant 
^  should  have  guarded  him  against  the  influence  of  passion.  He  should 
have  remembered,  that  those  who  are  most  skeptical,  not  unfrequently, 
make  the  highest  exaction  of  purity  in  the  station  he  occupied.  But  he  was 
a  man  of  like  passions  with  others,  and  liable  to  err. 

Did  the  defendant  visit  the  house  of  Goodwin,  with  the  premeditated 
design  of  making  this  charge,  in  order  to  extort  from  Mrs.  Goodwin  a 
promise  to  indemnity  him  ?  That  he  did,  is  most  earnestly  contended  by 
the  counsel  for  the  complainants ;  and  he  is  charged  with  the  greatest 
impropriety,  in  making  the  charge  against  Goodwin  in  the  presence  of  his 
wife.  This  inference  is  not  authorized  by  the  facts  and  circumstances  of  the 
case.  As  was  very  natural,  Mrs.  Goodwin  felt  great  anxiety  when  she  heard 
the  charge,  and  was  solicitous  that  her  husband  should  not  be  exposed. 
She  promised  to  make  up  any  part  of  the  debt  to  the  defendant,  which  her 
husband  should  be  unable  to  pay.  This  was  about  six  years  before  Mrs. 
Goodwin  executed  the  mortgage  deed.  On  various  occasions,  during  the 
lifetime  of  her  husband,  she  repeated  this  promise  to  the  defendant,  as 
appears  from  the  evidence,  without  his  solicitation  ;  and  she  made  similar 
declarations  to  other  persons. 

As  might  be  expected,  the  intercourse  between  the  defendant  and  the 
family  of  Mr.  Goodwin  was,  perhaps,  after  this,  less  frequent  than  it  had 
been.  On  one  occasion,  however,  his  good  oflSces  were  requested,  to  pre- 
vent the  exhibition  of  the  forged  words,  as  evidence,  in  an  action  of  slander 
brought  by  Goodwin.  He  interposed,  but  could  not  prevent  the  evidence 
from  being  offered. 

It  does  not  appear,  that  the  defendant  threatened  to  commence  a  prosecu- 
tion against  Goodwin,  but  only  said  what  he  was  informed  would  be  the 
effect  of  a  prosecution.  The  facts  do  not  justify  the  conclusion,  that 
the  defendant  agreed  to  suppress  the  prosecution,  in  consideration  of  the 
promise  of  Mrs.  Goodwin.  That  he  confided  in  her  promise,  is  extremely 
probable,  from  the  fact  that  he  seems  to  have  made  little  or  no  effort,  from 
this  time  until  the  death  of  Goodwin,  five  years  afterwards,  to  obtain  his 
money  or  additional  security.  At  length,  in  February  1828,  Goodwin  died 
very  suddenly.  In  her  distress,  Mrs.  Goodwin  sent  for  the  defendant  to 
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superintend  the  last  offices  to  her  departed  hasband,  and  to  impart  to  her 
the  ^consolations  of  religion.     This  is  admitted  to  afford  the  highest  r:|eoei 
evidence  of  the  confidence   which   she  reposed  in   the  friendship  *- 
and  piety  of  the  defendant. 

Did  he  abuse  that  confidence  ?  It  is  said,  that  he  did.  That  he  seized 
the  occasion,  while  the  heart  of  Mrs.  Goodwin  was  broken  under  the  weight 
of  her  afflictions,  to  insinuate  himself  into  her  confidence,  and  acquire  an 
ascendency  over  her ;  that  he  might  wring  from  her  the  debt  of  her  hus- 
band. And  here  the  eloquence  of  the  counsel  has  depicted,  in  strong  colors, 
the  base,  hypocritical,  and  mercenary  spirit  of  tbe  defendant.  If,  indeed, 
the  picture  is  drawn  from  the  life,  and  is  not  the  work  of  the  imagination  ; 
it  presents  human  nature  in  so  odious  an  aspect,  as  to  create  loathing  and 
disgust.  Called  to  give  consolation  to  a  female  overwhelmed  by  the  sudden 
death  of  a  husband,  to  whom,  with  all  his  imperfections,  she  was  tenderly 
attached,  and  that  husband  lying  a  corpse  in  the  house,  or  just  deposited  in 
the  grave  ;  can  it  be  supposed,  without  the  strongest  evidence,  that  a  wretch 
exists,  so  lost  to  all  the  better  feelings  of  the  heart,  as  to  use  such  an  occasion 
to  extort  from  the  widow  the  payment  of  a  debt?  Both  Mrs.  Ooodwin  and 
the  defendant  have  gone  to  their  last  and  solemn  account,  and  are  alike 
beyond  the  reach  of  censure  or  praise  ;  but  no  one  could  wish  the  charge 
against  the  defendant,  in  this  respect,  to  be  true.  There  is  nothing  in  the 
evidence  to  justify  it.  He  did  not  name  the  subject  of  the  debt  to  Mrs. 
Goodwin,  and  when  she  mentioned  it,  as  he  was  about  taking  leave,  he 
begged  her  not  to  give  herself  any  uneasiness  on  the  subject ;  and  it  was 
not  until  near  a  year  after  this,  that  the  mortgage  deed  was  executed. 

Six  witnesses  were  examined  by  the  complainants,  to  show  that  at  the 
time  Mrs.  Goodwin  executed  the  deed,  she  had  not  the  capacity  to  make  a 
contract ;  and  that  she  labored  under  an  improper  influence  exerted  by  the 
defendant.  Some  of  these  witnesses  resided  with  Mrs.  Goodwin,  and  they 
all  speak  of  her  being  ill,  more  or  less,  at  different  periods  of  time  ;  as  well 
before,  as  after,  the  decease  of  her  husband.  She  appears  to  have  been 
rather  of  a  dejected  and  melancholy  cast  of  mind,  and  was  often  in  a  state 
of  despondency.  Some  of  the  witnesses  speak  of  times  when  her  mind  was 
shattered  or  impaired,  while  laboring  under  physical  debility  ;  and  they 
state  certain  acts,  which  they  considered  as  resulting  from  a  mind  somewhat 
unsettled  and  wandering.  *At  one  time,  she  refused  to  attend  her  r^oco 
grand-daughter  to  church,  who  was  to  be  received  as  a  communicant  ;  ^ 
she  declined  family  worship  ;  would  sometimes  not  answer  questions  ;  and 
on  returning  from  a  former  country  residence,  shortly  after  the  death  of 
her  husband,  she  seemed  to  be  agitated,  sat  down  in  a  chair,  and  burst  into 
a  flood  of  tears.  She  kept  a  boarding-bouse  some  time,  and  involved  herself 
in  debt.  Miss  Jackson,  who  refers  to  these  circumstances,  remarks,  that 
she  never  knew  Mrs.  Goodwin  to  say  a  foolish  thing,  or  do  a  foolish  act  ; 
and  except  on  the  occasions  specified,  her  conduct  and  conversation  were 
intelligent  and  rational. 

It  would  seem,  from  the  statement  of  the  witnesses,  that  she  was  as  sub- 
ject to  depression  of  spirits,  before  the  death  of  Mr.  Goodwin,  as  afterwards. 
Dr.  Beatty  attended  Mrs.  Goodwin,  as  a  physician  ;  first  saw  her  in  Lom- 
bard street,  in  1827.  She  labored  under  great  mental  torpor,  but  had  no 
Berious  organic  disease.     During  the  time  she  kept  a  boarding-house  in 
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Twelfth  street,  she  managed  her  own  concerns ;  did  the  principal  work  of 
the  house,  and  often  went  to  market.  Mr.  Dodge  states,  that  after  the 
death  of  Mr.  Goodwin,  she,  having  more  business  to  transact,  was  more 
active  than  she  had  been  ;  but  in  two  or  three  months,  she  relapsed  into 
her  former  state  of  mind,  and  seemed  much  depressed  on  the  subject  of  her 
business.  The  witness  hardly  thinks  she  had  sufficient  capacity  to  transact 
any  other  than  the  ordinary  business  of  life.  Some  of  the  witnesses  did 
not  think  her  capable  of  conducting  the  business  of  a  boarding-house  ;  and 
certain  acts  of  supposed  miscalculation  or  extravagance  are  named. 

It  seems,  that  the  defendant  occasionally  called  to  see  Mrs.  Goodwin, 
but  less  frequently  than  she  desired.  In  July,  after  the  death  of  Mr.  Good- 
win, Miss  Long,  who  lived  with  Mrs.  Goodwin,  was  called  down  stairs,  to 
witness  a  written  paper ;  and,  after  signing  it,  observed  to  the  defendant, 
that  she  did  not  know  what  she  had  signed.  Mrs.  Goodwin  was  present. 
The  defendant  said,  it  was  a  piece  of  writing  between  Mrs.  Goodwin  and 
himself.  Mrs.  Goodwin  once  or  twice  expressed  herself  uneasy  about  the 
business  of  the  defendant ;  but  there  is  no  evidence  that  at  any  of  his  visits 
he  importuned  her  on  the  subject  of  his  claim,  or  that  he  took  any  active 
agency  in  the  matter,  until  about  the  time  the  mortgage  was  executed. 

The  scrivener  who  drew  the  bond  and  mortgage,  and  whose  son  drew  the 
^  ,  defeasance,  states  that  Mrs.  Goodwin,  her  trustee,  and  the  *defend- 
J  ant,  were  present  when  they  were  signed.  Much  conversation  was 
had  on  the  subject  of  the  papers,  and  Mrs.  Goodwin  was  very  attentive  to 
the  business.  She  did  not  seem  to  be  laboring  under  any  remarkable 
feebleness  of  body  or  mind.  The  mortgage  was  intended  as  collateral  secur- 
ity ;  and  the  defeasance  was  drawn  on  a  separate  paper.  Since  the*  com- 
mencement of  the  present  suit,  the  defeasance  was  handed  to  the  scrivener 
by  the  defendant,  who  said,  he  had  borrowed  it  from  the  office  ;  the  paper 
had  not  been  called  for  by  the  trustee.  Jewell,  the  trustee  of  Mrs.  Good- 
win, states,  that  the  defendant  and  Mrs.  Goodwin  called  on  him,  and  she 
observed,  that  she  wished  to  execute  a  mortgage  on  her  property,  to  secure 
the  defendant  in  a  claim  he  had  on  her  late  husband  ;  and  on  being  asked, 
if  she  had  consulted  Mr.  Ingraham,  her  counsel,  she  replied,  that  she  had 
not,  and  that  be  had  treated  her  with  coolness.  She  said,  the  mortgage  was 
intended  as  collateral  security.  Some  time  after  this,  Mrs.  Goodwin,  becom- 
ing somewhat  embarrassed  in  her  circumstances,  relinquished  her  house  ; 
and  the  defendant  undertook  the  settlement  of  her  accounts.  Some  ten  or 
twelve  witnesses,  who  were  well  acquainted  with  Mrs.  Goodwin,  before  and 
after  her  husband's  death,  and  about  the  time  the  deed  was  executed,  were 
examined  by  the  defendant,  to  prove  that  she  was  of  capacity  to  contract 
generally.  Some  of  these  witnesses  had  business  with  her,  and  speak  of  her 
acuteness  and  uncommon  smartness.  Others  say,  that  she  was  a  woman  of 
more  than  ordinary  intelligence  ;  that  on  religious  subjects,  she  was  very  well 
informed.  One  of  the  witnesses  speaks  of  her  as  a  remarkably  sensible 
woman  ;  heard  her  speak  of  the  defendant  as  having  been  injured  by  her 
husband,  and  that  it  was  right  he  should  be  made  secure.  She  spoke  of 
the  defendant's  kindness,  in  not  prosecuting  her  husband  ;  and  said,  as  the 
witness  understood,  partly  for  that,  and  other  acts  of  kindness,  the  defend- 
ant ought  to  be  made  secure  from  loss. 

On  a  careful  examination  of  the  whole  evidence,  as  to  the  competency 
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of  Mrs.  Goodwin  to  exccatc  the  mortgage,  at  the  time  it  was  given,  we  are 
brought  to  the  conclusion,  that  the  ground  of  incapacity  is  not  sustained. 
On  the  day  the  mortgage  was  executed,  she  was  at  the  scrivener's,  with  her 
trustee  and  the  defendant  ;  and  it  does  not  seem  to  have  occurred,  either  to 
her  trustee  or  the  scrivener,  that  she  was  laboring  ander  any  incapacity  of 
mind.  She  took  an  *active  part  in  the  business  ;  understood  per-  ^^ 
fectly  the  nature  of  the  writings  ;  and  her  whole  deportment,  on  that  ^ 
occasion,  showed  that  she  was  capable  of  acting  for  herself  in  giving  the 
security  on  her  property.  Prior  to  this  period,  Mrs.  Goodwin  had  given 
to  the  defendant  a  covenant  to  indemnify  him ;  this  was  the  paper  wit- 
nessed by  Miss  Long,  in  July  1828,  aud^  which  was  supposed  not  to  be  valid^ 
the  mortgage  was  given  in  lieu  of  this  paper. 

Was  this  mortgage  deed  executed,  through  any  threat  by  the  defendant 
to  render  the  character  of  Goodwin  infamous  ?  There  is  not  a  shadow  of 
proof  to  sustain  this  allegation  of  the  bill,  and  it  is  denied  by  the  answer. 
The  threat  must  be  carried  back  to  the  conversation  between  the  defendant 
and  Goodwin,  in  the  presence  of  his  wife,  respecting  the  forged  certificate  ; 
and  this  was  about  six  years  before  the  deed  was  executed.  And  this  cir- 
cumstance is  relied  on,  to  show  that  this  mortgage  was  extorted  from  Mrs. 
Goodwin.  The  forgery,  as  it  was  improperly  called,  had  been  fully  exposed, 
in  the  action  of  slander  brought  by  Goodwin  ;  so  that  no  apprehension,  on 
that  score,  could  have  been  felt  by  Mrs.  Goodwin.  Her  husband  lived 
about  five  years  after  the  threat ;  and  it  appears,  if,  until  the  time  of  his 
death,  he  did  not  continue  on  terms  of  particular  intimacy  with  the  defend- 
and,  there  seems  to  have  been  no  hostility  between  them.  And  can  it  be 
supposed,  that  the  conversation  could  have  so  operated  on  the  mind  of  Mrs. 
Goodwin,  six  years  afterwards,  as  to  extort  from  her  the  deed  in  question  ? 
The  facts  of  the  case  authorize  no  such  conclusion. 

Did  the  defendant  exercise  any  influence  over  the  mind  of  Mrs.  Good- 
win, which  can  affect  the  contract  ?  That  he  relied  on  the  repeated  assur- 
ances given  by  her  to  indemnify  him,  is  clear.  During  the  lifetime  of  her 
husband,  be  does  not  appear  to  have  resorted  to  any  means  to  compel  pay- 
ment ;  and  after  the  death  of  Goodwin,  he  did  not  obtrude  himself  into  the 
house  of  mourning,  as  a  creditor.  He  was  there,  but  to  perform  the  office 
of  a  comforter  ;  and  there  is  no  evidence,  which  shows  any  improper  anx- 
iety on  his  part  to  secure  his  debt.  Until  a  short  time  before  the  execution 
of  the  mortgage  deed,  so  far  as  the  history  of  the  case  is  known,  Mrs. 
Goodwin  was  the  first  to  introduce  the  subject ;  and  on  one  occasion 
expressed  no  small  anxiety  to  give  the  indemnity.  It  was  not  until  the 
covenant  was  found  to  be  invalid,  that  he  became  *active  in  the  bus-  poKK 
iness  ;  and  then,  it  would  seem,  that  he  introduced  the  subject  in  *■ 
the  most  delicate  manner.  On  being  informed  of  the  invalidity  of  the  cov- 
enant, she  expressed  a  perfect  willingness  to  give  the  mortgage.  The  mort- 
gage does  not  cover  the  entire  estate  of  Mrs.  Goodwin  ;  so  that,  by  giving 
it,  she  did  not  strip  herself  of  the  means  of  support. 

It  seems,  that  some  time  after  the  mortgage  was  executed,  on-beingtold 
that  the  defendant  would  distress  her,  she  expressed  a  determination  to 
dispute  the  deed  ;  but  on  being  assured  by  the  defendant,  that  during  her 
life,  he  should  not  embarrass  her,  by  pressing  the  claim,  she  became  perfectly 
satisfied.    This  dissatisfaction  seems  to  have  been  excited  by  one  of  the 
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persons  named  as  complainant.  That  the  defendant  shonld  have  felt  some 
anxiety  to  secure  the  claim,  was  very  natural.  It  was  money  which  came 
into  his  hands,  as  the  guardian  of  his  child,  whose  mother  was  deceased.  But 
there  was  no  part  of  the  defendant's  conduct,  either  before  or  after  the  death 
of  Gk)odwin,  which  shows  a  disposition  to  exercise  a  fraudulent  or  improper 
influence  over  Mrs.  Goodwin  in  this  matter.  She  acted  voluntarily  ;  and,  so 
far  as  appears  in  the  evidence,  free  from  any  influence  that  goes  to  impeach 
the  contract. 

In  taking  the  defeasance  from  the  office  of  the  scrivener,  the  defendant 
seems  to  have  had  no  improper  design.  He  borrowed  it  from  the  clerk  in 
the  office  ;  probably,  and  most  likely,  forgot  to  return  it.  He  returned  it, 
since  the  commencement  of  this  suit ;  which  he  would  not  have  done,  had 
he  taken  the  paper  with  a  dishonest  or  fraudulent  intention. 

The  motive  which  led  Mrs.  Goodwin  to  give  this  indemnity,  was  highly 
honorable  to  her  feelings  as  a  wife,  a  Christian,  and  friend.  She  had  prop- 
erly of  her  own.  She  saw  that  her  friend  had  been  injured  by  the  fraudulent 
conduct  of  her  husband  ;  and  whilst  she  threw  a  mantle  over  the  imperfec- 
tions of  her  husband,  she  endeavored  to  repair  the  injury  he  had  done. 

We  come  now  to  consider  the  fourth  ground  taken  by  the  complainants  ; 
which  is,  that  from  the  relation  which  existed  between  the  defendant  and 
Mrs.  Gk>odwin,  she  could  make  no  valid  contract  with  him.  He  was  her 
pastor  and  agent.  After  her  embarrassments  commenced,  at  the  request  of 
her  trustee,  the  defendant  did  undertake  the  settlement  of  her  affairs  ;  to 
which  service  he  seems  to  have  been  prompted  by  the  kindest  feelings 
♦S'Sfil  ^^^*^^s  ^®^*  ^®  cannot  suppose,  that  this  agency,  which  was  *in 
■*  fact  undertaken,  after  the  mortgage  was  executed,  could  vitiate  any 
contract.  About  the  time  the  mortgage  was  executed,  and  before  that  time, 
he  seems  to  have  had  no  special  agency  in  the  business  of  Mrs.  Goodwin. 

But  he  is  represented  to  have  been  her  pastor.  Some  years  before  the 
mortgage  deed  was  signed,  Mrs.  Goodwin  did  belong  to  the  church  under 
the  charge  of  the  defendant ;  but  this  relation  had  ceased  long  before  the 
death  of  Goodwin  :  but  if  this  relation  existed  in  fact,  it  is  not  charged  in 
the  bill.  Does  the  profession  of  a  clergyman  subject  him  to  suspicions 
which  do  not  attach  to  other  men?  Is  he  presumed  to  be  dishonest?  It 
would,  indeed,  exhibit  a  most  singular  spectacle,  if  this  court,  by  its  decis- 
ion, should  fix  this  stain  on  the  character  of  a  class  of  men,  who  are  generally 
respected  for  the  purity  of  their  lives,  and  their  active  agency  in  the  cause 
of  virtue.  They  are  influential,  it  is  true  ;  but  their  influence  depends  upon 
the  faithfulness  and  zeal  with  which  their  sacred  duties  are  performed. 
Acquainted  as  we  are  with  the  imperfections  of  our  nature,  we  cannot 
expect  to  find  any  class  of  men  exempt  from  human  infirmities.  But  why 
should  the  ministers  of  the  gospel,  who,  as  a  class,  are  more  exemplary  in  their 
lives  than  any  other,  be  unable  to  make  a  contract  with  those  who  know  them 
best  and  love  them  most  ?  Their  influence,  by  precept  and  example,  does 
more  to  reform  the  actions  of  men,  and  restrain  their  vicious  inclinations, 
than  all  the  institutions  of  society.  And  yet  we  are  called  upon  to  denounce 
this  whole  class,  and  hold  them  incapable  of  making  a  contract  with  those 
who  are  under  their  pastoral  charge,  and  who,  like  Mrs.  Goodwin,  are  dis- 
tinguished for  their  piety.  Why  not  give  them  the  same  measure  of  right 
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which  18  enjoyed  by  others  ?  If  any  minister  should  become  a  traitor  to  his 
master,  and  disgrace  his  high  and  holy  calling,  by  using,  for  fraudulent  pur- 
poses, his  influence  over  the  weak  or  unwary,  the  laws  affords  a  remedy ;  and 
the  proceedings  in  this  case  show,  that  the  disposition  will  not  bo  wanting 
to  bring  him  to  an  account. 

Upon  &  deliberate  consideration  of  the  facts  and  circumstances  of  this 
case,  we  are  of  the  opinion,  that  the  decree  of  the  circuit  court  ought  to  be 
affirmed,  with  costs. 

Decree  affirmed. 
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Constitutional  law. — Bills  of  credit. 

On  the  29th  of  November  1820,  the  legislature  of  Kentucky  paRsed  an  act,  establishing  a  bank, 
by  the  name  of  "  The  Bank  of  the  Commonwealth  of  Kentucky  ;"  the  first  section  of  the  act 
declared,  the  bank  should  be  established,  "  in  the  name  and  behalf  of  the  Commonwealth  of 
Kentucky,*'  under  the  direction  of  a  president  and  twelve  directors,  to  be  chosen  by  the  legis- 
lature ;  the  second  section  enacted,  that  the  president  and  directors  should  be  a  corporation, 
capable  of  suing  and  being  sued,  and  of  purchasing  and  selling  every  description  of  property  ; 
the  third  section  declared  the  bank  to  be  exclusively  the  property  of  the  commonwealth ;  the 
fourth  section  authorized  the  issuing  of  notes ;  and  the  fifth  declared  the  capital  to  be 
$2,000,000  ;  to  be  paid  by  all  moneys  after fvards  paid  into  the  treasury  for  the  vacant  lands 
of  the  state,  and  so  much  of  the  capital  stock  as  was  owned  by  the  state  in  the  Bank  of  Ken* 
tucky  ;  and  as  the  treasurer  of  the  state  received  those  moneys,  he  was  required  to  pay  them 
into  the  bank.  The  bank  had  authority  to  receive  money  on  deposit,  to  make  loans  on  good 
personal  security,  or  on  mortgage ;  and  was  prohibited  increasing  its  debts  beyond  its  capital ; 
limitations  were  imposed  on  loans,  and  the  accommodations  of  the  bank  were  apportioned 
among  the  different  counties  of  the  state.  The  bank  was,  by  a  subsequent  act,  authorized  to 
issue  $3,000,000 ;  and  the  dividends  of  the  bank  were  to  be  paid  to  the  treasurer  of  the  state ; 
the  notes  of  the  bank  were  issued  in  the  common  form  of  bank-notes  ;  in  which  the  bank  prom- 
ised to  pay  to  the  bearer,  on  demand,  the  sum  stated  on  the  face  of  the  note.  The  plead- 
ings excluded  the  court  from  considering  that  any  part  of  the  capital  had  been  paid  by  the 
state ;  but  in  the  argument  of  the  case,  it  woj  stated,  and  not  denied,  that  all  the  notes  which 
had  been  issued,  and  payment  of  which  had  been  demanded,  had  been  redeemed  by  the  bank. 
By  an  act  of  the  legislature  of  Kentucky,  it  was  required,  that  the  notes  of  the  bank  should 
be  received  on  all  executions,  by  plaintiffs,  and  if  they  failed  to  indorse  on  such  execution, 
that  they  would  be  so  received,  further  proceedings  on  the  judgment  were  delayed  for  two 
years.  The  Bank  of  the  Commonwealth  of  Kentucky  instituted  a  suit  against  the  plaintiffs  in 
error,  on  a  promissory  note,  for  which  the  notes  of  the  bank  had  been  given,  as  a  loan,  to  the 
makers  of  the  note  ;  the  defendants  in  the  suit  claimed,  that  the  note  given  by  them  was  void, 
OS  the  same  was  given  for  the  notes  of  the  bank,  which  were  **  bills  of  credit ''  issued  by  the 
state  of  Kentucky,  against  the  provisions  of  the  constitution  of  the  United  States,  which  pro- 
hibits the  issuing  of  **  bills  of  credit  '*  by  the  states  of  the  United  States  and  that  the  act  of 
the  legislature  of  Kentucky,  which  established  the  bank,  was  unconstitutional  and  void.  The 
act  incorporating  the  Bank  of  the  Commonwealth  of  Kentucky,  was  a  constitutional  exercise  of 
of  power,  by  the  state  of  Kentucky ;  and  the  notes  issued  by  the  bank  were  not  bills  of  credit, 
within  the  meaning  of  the  constitution  of  the  United  States. 

The  defmition  of  the  terms  **  bills  of  credit,"  as  used  in  the  constitution  of  the  United  States,  if 
not  impracticable,  will  be  found  a  work  of  no  small  difficulty. 

*The  terms,  bills  of  credit,  in  their  mercantile  sense,  comprehended  a  great  variety  of  rvoKg 
evidences  of  debt,  which  circulate  in  a  commercial  country ;  in  the  early  history  of  '' 
banks,  it  seems,  their  notes  were  generally  denominated  "  bills  of  credit ;"    but  in  modem 
times,  they  have  lost  that  designation,  and  are  now  called  either  bank-bills,  or  bank-notet. 
But  the  inhibitions  of  the  constitutiMi  apply  to  bills  of  credit,  in  a  limited  sense. 
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Description  of  the  bills  of  credit  which  were  issued  in  the  early  history  of  the  colonies,  afterwards 
the  United  States  of  America.     Craig  v.  State  of  Missouri,  4  Pet.  410,  cited.* 

The  definition  of  a  bill  of  credit,  which  includes  nil  classes  of  bills  of  credit  emitted  by  the  colo- 
nies and  states,  is  a  paper  issued  by  the  sovereign  power,  containing  a  pledge  of  its  faith,  and 
designed  to  circulate  as  money. 

If  the  legislature  of  a  state  attempt  to  make  the  note?  of  any  bank  a  tender,  the  act  will  be 
unconstitutional ;  but  such  attempt  could  not  affect,  in  any  degree,  the  constitutionality  of 
the  bank.  The  act  which  related  to  the  receiving  the  notes  of  the  Bank  of  the  Commonwealth 
of  Kentucky  was  not  connected  with  the  charter. 

The  federal  government  is  one  of  delegated  powers ;  all  powers  not  delegated  to  it,  or  inhibited 
to  the  states,  are  reserved  to  the  states  or  to  tiie  people. 

A  state  cannot  emit  bills  of  credit,  or,  in  other  words,  it  cannot  issue  that  description  of  paper 
to  answer  the  purposes  of  money,  which  was  denominated,  before  the  adoption  of  the  constitu- 
tion, bills  of  credit ;  but  a  state  may  graut  acts  of  incorporation,  for  the  atuiument  of  these 
objects,  which  are  essential  to  the  interests  of  society ;  this  power  is  incident  to  sovereignty, 
and  there  is  no  limitation  on  its  exercise  by  the  states,  in  respect  to  the  incorporation  of  banks, 
in  the  federal  constitution. 

At  the  time  of  the  adoption  of  the  constitution,  the  "  Bank  of  North  America,"  and  the  Massa- 
chusetts Bank,  and  some  others,  were  in  operation ;  it  cannot,  therefore,  be  supposed,  that  the 
notes  of  these  banks  were  intended  to  be  inhibited  by  the  constitution,  or  that  they  were  con- 
sidered as  "  bills  of  credit,"  within  the  meaning  of  that  instrument ;  in  many  of  their  most 
distinguishing  characteristics,  they  were  essentially  different  from  bills  of  credit,  in  any  one  of 
the  various  forms  in  which  they  were  issued.  If,  then,  the  powers  not  delegated  to  the  federal 
government,  nor  denied  to  the  states,  are  retained  by  the  states  or  the  people  ;  and  by  a  fair 
construction  of  the  terms  *'  bills  of  credit,"  as  used  in  the  constitution,  they  do  not  include 
ordinary  bank-notes ;  it  follows,  that  the  power  to  incorporate  banks  to  issue  these  notes  may 
be  exercised  by  a  state. 

A  uniform  course  of  action,  involving  the  right  to  the  exercise  of  an  important  power  by  the 
state  government,  for  half  a  centui  y,  and  this  almost  without  question,  is  no  unsatisfactory 
evidence  that  the  power  is  rightfully  exercised. 

A  state  cannot  do  that  which  the  federal  constitution  declares  it  shall  not  do;  it  cannot  ''coin 
money."  Here  is  an  act  inhibited  in  terms  so  precise,  that  they  cannot  be  mistaken  ;  they 
are  susceptible  but  of  one  construction.  And  it  is  certain,  that  a  state  cannot  incorporate  any 
number  of  individuals  and  authorize  them  to  coin  money  ;  such  an  act  would  be  as  much  a 
violation  of  the  constitution,  as  if  money  were  coined  by  an  officer  of  the  state,  under  its 
authority  ;  the  act  being  prohibited,  cannot  be  done  by  a  state,  directly  or  indirectly.  The  same 
rule  applies  to  bills  of  credit  issued  by  a  state. 

To  constitute  a  bill  of  credit,  within  the  constitution,  it  must  be  issued  by  a  state,  on  the  ffuth 
of  the  state,  and  designed  to  circulate  as  money ;  it  must  be  a  paper  which  circulates  on  the 

•2691  ^^^^^  ^^^  o^  Btate ;  and  so  received  and  used  in  the  ordinary  *  business  of  life.  The  indi- 
^  vidual  or  committee  who  issue  it,  must  have  power  to  bind  the  state  ;  they  must  act  as 
agents,  and,  of  course,  not  incur  any  personal  responsibility,  nor  impart,  as  individuals,  any 
credit  to  the  paper.  There  are  the  leading  characteristics  of  a  bill  of  credit,  which  a  state 
cannot  emit ;  the  notes  issued  by  the  Bank  of  the  Commonwealth  of  Kentucky  have  not  these 
characteristics. 

When  a  sUte  emits  bills  of  credit,  the  amount  to  be  isBue^  is  fixed  by  Uw  ;  as  also  the  fund 
out  of  which  they  are  to  be  paid,  if  any  fund  be  pledged  for  their  redemption ;  and  they  are 


*  See  note  to  Craig  v.  Missouri,  4  Pet.  410.  of  the  United  States  to  issue  a  paper  currency,  is 
Since  the  publication  of  that  volume,  the  su-  established  as  constitutional  law,  Juilliard  v, 
preme  court  has  decided,  that  the  general  gov-  Greenronn,  110  U.  S.  421.  See  the  strong  dis- 
emment  has  power  to  issue  and  re  issue  treasury  senting  opinion  of  Justice  Field,  in  that  case, 
notes,  as  currency,  and  to  make  them  a  legal  in  which  he  says,  *'  there  have  been  times,  within 
tender,  as  well  in  time  of  peace  as  in  time  of  the  memory  of  all  of  us,  when  the  legal  tender 
war.  The  validity  of  the  legal  tender  acts,  in  the  notes  of  the  United  State  were  not  exchange- 
earlier  cases,  was  asserted,  as  a  power  necessary  able  for  more  than  half  of  their  nominal  value ; 
for  the  carrying  on  the  goyernment,  in  time  of  the  possibility  of  such  depreciation  will  always 
war,  in  other  words,  as  a  war  measure  ;  but  this  attend  paper  money ;  this  inborn  infirmity,  no 
ground  is  now  abandoned  and  the  general  power  mere  legislative  declaration  can  core." 
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iieued  on  the  credit  of  the  state,  which,  in  some  form,  appears  upon  the  face  of  the  notea,  or 
by  the  signature  of  the  person  who  issues  them. 

No  sovereign  sUte  is  liable  to  be  sued,  without  her  consent ;  under  the  articles  of  confederation, 
a  state  could  be  sued  only  in  cases  of  boundary.  It  is  believed,  that  there  is  no  case  where  a 
suit  has  been  brought,  at  any  time,  on  a  bill  of  credit,  against  a  state  ;  and  it  is  cerUin,  that 
no  suit  could  have  been  maintained,  on  this  ground,  prior  to  the  constitution. 

The  case  of  Craig  «.  State  of  Missouri,  4  Pet.  410,  is  not  authority  to  sustain  the  cUim  that  the 
notes  of  the  Bank  of  the  GommonweaHh  were  bills  of  credit ;  the  decision  in  that  case  applied 
to  obligations  of  an  entirely  different  character. 

There  is  no  principle  decided  by  this  court,  in  the  case  of  Craig  v.  State  of  Missouri,  which  at  all 
conflicts  with  the  views  presented  by  the  court  in  this  case.  Indeed,  the  views  of  the  court 
are  sustained  and  strengthened,  by  contrasting  the  present  case  with  that.  Bank  of  the  United 
Stetes  V.  Planters'  Bank  of  Geoi^gia,  9  Wheat.  904,  and  Bank  of  the  Commonwealth  v.  Wister, 
2  Pet  816,  cited. 

Ebbob  to  the  Court  of  Appeals  of  the  state  of  Kentucky.  In  the  Mercer 
circuit  conrty  of  the  state  of  Kentucky,  the  president  and  directors  of  the 
Bank  of  the  Commonwealth  of  Kentucky,  on  the  16th  of  April  1831,  filed  a 
petition  of  debt,  stating  that  they  held  a  note  upon  the  defendants,  George 
H.  Briscoe,  Abraham  Fulkerson,  Mason  Vannoy  and  John  Briscoe,  in  sub- 
stance, as  follows,  to  wit : 

''  2048  Dollars,  37  cents.  One  hundred  and  twenty  days  after  date,  we 
jointly  and  severally  promise  to  pay  the  president  and  directors  of  the  Bank 
of  the  Commonwealth  of  Kentucky,  or  order,  2048  dollars,  37  cents,  negotia- 
ble and  payable  at  the  branch  bank  at  Harrodsburg,  for  value  received. 
Witncj&s  our  hands,  this  1st  of  February  1830.  G.  H.  Bbiscoe, 

a.  fulkebson, 
Mason  Vannoy, 
John  Bbiscob.^ 

*The  defendants  appeared  and  filed  the  following  pleas  :  "  The  ,^ 
defendants,  after  craving  oyer  of  the  note,  and  the  same  being  read  I- 
to  them,  say,  that  the  note  was  executed  on  no  other  or  further  considera- 
tion than  that  of  another  note  which  had  been  previously  executed  by  them 
to  the  plaintiffs,  for  a  certain  sum,  negotiable  and  payable  at  the  branch  of 
the  said  bank  at  Harrodsburg,  and  that  the  note  so  previously  executed,  was 
executed  by  them  on  no  other  or  further  consideration  than  that  of  the 
renewal  of  another  note  of  the  like  tenor ;  and  the  defendants  aver,  that 
previous  to  the  time  of  executing  the  note  last  mentioned,  the  legislature 
of  the  commonwealth  of  Kentucky,  in  the  name  and  on  behalf  of  the  said 
Commonwealth,  by  an  act  which  passed  on  the  29th  of  November  1820, 
established  a  bank,  the  capital  stock  of  which  was  declared  to  be  $2,000,000, 
which  said  capital  stock  the  said  bank  never  received,  or  any  part  thereof, 
as  these  defendants  aver  ;  that  by  the  provisions  of  said  act,  the  president 
and  directors  of  the  said  bank,  and  their  successors  in  office,  were  declared 
and  made  a  corporation  and  body  politic,  in  law  and  fact,  by  the  name  and 
style  of  '  The  President  and  Directors  of  the  Bank  of  the  Commonwealth  of 
Kentucky ;'  that  also,  by  said  act,  the  president  and  directors  of  the  said 
bank  were,  illegally,  and  contrary  to  the  provisions  of  the  constitution  of  the 
United  States,  empowered  and  authorized,  for  and  on  behalf  of  the  said 
commonwealth,  and  upon  her  credit,  to  make  bills  of  credit,  to  wit,  bills  or 
11  Pbt.— 14  209 
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notes  to  an  amount  not  exceeding  $2,000,000,  signed  by  the  president  and 
countersigned  by  the  principal  cashier,  promising  the  payment  of  money 
to  any  person  or  persons,  his,  her  or  their  order,  or  to  the  bearer  ;  and  the 
said  bills  or  notes  were  so  made,  illegally,  in  violation  of  the  said  constitu- 
tion, to  emit,  issue  and  circulate  through  the  community,  for  its  ordinary 
purposes,  as  money  ;  that  under  the  authority  of  the  said  act  of  the  legisla- 
ture, and  in  violation  of  the  said  constitution  of  the  United  States,  the  said 
president  and  directors  had,  before  the  date  of  the  note  last  aforesaid,  for 
and  on  behalf  of  the  commonwealth,  and  on  her  credit,  made  various  bills  of 
credit,  to  wit,  notes  of  various  denominations,  in  amount  from  one  to  one 
hundred  dollars,  signed  by  the  president  of  the  said  bank,  and  countersigned 
by  the  principal  cashier,  promising,  therein  and  thereby,  to  pay  the  person 
in  each  note  mentioned,  or  bearer,  on  demand,  the  amount  therein  mentioned 
in  money,  and  were  transferrible  on  delivery  ;  and  that  for  the  purpose  of 
circulating  said  notes  through  the  community,  for  its  ordinary  porposes 
*9«n  **®  money,  the  legislature  of  the  said  commonwealth,  by  an  act 
^  passed  on  the  25th  of  Pecember,  in  the  year  1820,  had,  amongst  other 
things,  provided  and  declared,  in  substance,  that  upon  all  executions  oi^fieri 
facids  which  should  be  thereafter  issued  from  any  of  the  courts  of  the  said 
commonwealth,  indorsed,  that  notes  on  the  Bank  of  Kentucky  or  its  branches, 
or  notes  on  the  bank  of  the  Commonwealth  of  Kentucky  or  its  branches, 
^  might,  by  the  officer  holding  such  execution,  be  received  from  the  defend- 
ant in  discharge  thereof  ;'  such  executions,  so  indorsed,  should  only  be 
replevied  and  delayed  in  their  collection  for  the  space  of  three  months  ;  but 
that  all  executions  of  fieri  fa/^ias^  which  should  thereafter  be  issued  from 
any  of  the  courts  of  the  said  commonwealth,  without  any  indorsement  for  the 
reception  of  notes  on  the  Bank  of  Kentucky  or  its  branches,  or  notes  on  the 
Bank  of  the  Commonwealth  of  Kentucky  or  its  branches,  should  be  replevied 
and  delayed  in  its  collection  for  the  space  of  two  years,  or,  if  not  so  replev- 
ied, that  property  levied  upon  under  the  same  should  be  sold  upon  a  credit 
of  two  years.     The  said  president  and  directors,  for  the  like  purpose,  and 

with  the  like  intent,  afterwards,  to  wit,  on  the day  of (that 

being  the  date  of  the  note  executed  by  the  defendants  last  above  mentioned), 
did,  for  and  on  behalf  of  the  said  commonwealth,  for  her  benefit,  and  on  her 
credit,  illegally,  and  contrary  to  the  said  constitution  of  the  United  States, 
emit  and  issue  the  notes  or  bills  of  credit,  so  made  as  aforesaid,  by  the  presi- 
dent and  directors  of  said  bank,  to  the  amount  of  $2048.37,  by  loaning  at 
interest,  and  delivering  the  same  to  the  defendant  Briscoe.  And  the  defend- 
ants in  fact  aver,  that  the  only  consideration  for  which  the  note  last  above 
mentioned  was  executed  by  them,  was  the  emission  and  loan  of  the  said 
bills  of  credit,  so  made  and  issued  as  aforesaid  to  said  Briscoe,  by  the  plain- 
tiffs, who  are  the  president  and  directors  of  the  bank  aforesaid  ;  wherefore, 
they  say,  that  the  consideration  of  the  said  last  above  mentioned  note,  exe- 
cuted by  them,  was  illegal,  invalid  and  in  violation  of  the  constitution  of 
the  United  States  ;  and  that  each  of  the  notes  thereafter  executed  by  them 
as  aforesaid,  by  way  of  renewal  as  aforesaid,  of  the  said  last  above-mentioned 
note,  was  also  founded  upon  the  illegal,  invalid  and  insufficient  considera- 
tion aforesaid,  and  none  other  ;  and  this  they  are  ready  to  verify  and  prove  ; 
wherefore,  they  pray  judgment,  Ac. 

''And  the  defendants,  for  further  plea  in  this  behalf,  say,  that  the  plain- 
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tiffs,  their  action  aforesaid  against  them  ought  not  to  have  and  *main- 
tain,  because  they  say,  that  the  only  consideration  for  which  the  note 
in  the  petition  mentioned  was  executed,  was  the  renewal  of  a  note  which 
had  been  previously  executed  by  them  to  the  plaintiffs,  for  the  sum  of 
$2048.37,  negotiable  and  payable  at  the  branch  of  the  Bank  of  the  Common- 
wealth of  Kentucky,  located  at  Harrodsburg.  And  they  aver,  that  previous 
to  the  date  of  the  note,  so  renewed  as  aforesaid,  the  plaintiffs,  under  the 
provisions,  and  by  the  authority  of  the  act  of  the  legislature  of  the  common- 
wealth of  Kentucky,  establishing  the  Bank  of  the  Commonwealth  of  Ken- 
tucky, approved  the  29th  day  of  March  1820,  and  contrary  to  that  provision 
of  the  constitution  of  the  United  States,  which  inhibits  any  state  from  emit- 
ting bills  of  credit,  had,  on  behalf  of  the  said  commonwealth,  and  upon  her 
credit,  made  various  bills  of  credit,  signed  by  the  president  of  said  Bank  of 
the  Commonwealth  of  Kentucky,  and  countersigned  by  the  principal  cashier 
therein  ;  and  thereby  promising  to  pay  to  the  person  in  each  of  said  bills 
mentioned,  or  bearer,  on  demand,  the  respective  amounts  in  each  of  said 
bills  expressed,  in  money ;  and  the  said  bills  so  made  and  signed  by  the 
said  president  and  cashier,  the  plaintiffs,  afterwards,  to  wit,  on  the  day  of 
the  date  of  the  note  last  aforesaid,  for  the  purpose  of  circulating  the  said 
bills  of  credit,  so  as  aforesaid  made,  through  the  community,  as  money,  did, 
for  and  on  behalf  of  the  said  commonwealth,  and  for  her  benefit,  and  upon  her 
credit,  illegally,  and  contrary  to  the  aforesaid  provisions  in  the  constitution 
of  the  United  States,  emit  and  issue  said  bills  of  credit,  so  made  as  afore- 
said, to  the  amount  of  $2048.37,  of  the  said  bills,  by  loaning  and  delivering 
the  same  to  the  defendant,  Briscoe,  at  interest,  reserved  and  necured  upon 
said  loan,  for  the  benefit  of  the  said  commonwealth,  at  the  rate  of  six  per 
centum  per  annum  upon  the  amount  aforesaid  ;  aid  the  defendants,  in  fact, 
aver,  that  the  only  consideration  for  which  the  note  last  above  mentioned 
was  executed  by  them,  was  the  emission  and  loan  of  the  said  bills  of  credit, 
so  issued  as  aforesaid,  by  the  plaintiffs  to  the  defendant,  Briscoe.  And  so 
they  say,  the  consideration  of  the  said  last-mentioned  note  was  illegal, 
invalid,  and  in  violation  of  the  constitution  of  the  United  States  ;  and  that 
the  consideration  of  the  note  sued  on,  executed  by  these  defendants,  in 
renewal  of  the  said  last-mentioned  note  as  aforesaid,  is  likewise  illegal, 
invalid,  and  contrary  to  the  constitution  of  the  United  States ;  and  this  they 
are  ready  to  verify  and  prove  ;  wherefore,  they  pray  judgment,  Ac." 

To  these  pleas,  the  plaintiffs  demurred,  and  the  defendants  joined  r^io^o 
♦in  the  demurrer.  The  circuit  court  of  Mercer  county  gave  judg-  ^ 
ment  for  the  plaintiffs ;  and  the  defendants  appealed  to  the  court  of  appeals 
of  Kentucky.  In  the  court  of  appeals,  the  following  errors  were  assigned 
by  the  appellants.  1.  The  court  erred  in  sustaining  the  demurrer  of  the 
defendant  in  error,  to  the  first  plea  of  the  plaintiffs  in  error.  2.  The  court 
erred  in  sustaining  the  demurrer  to  the  second  plea.  3.  The  decision  of  the 
court  upon  each  demurrer,  as  well  as  in  rendering  final  judgment  against 
plaintiffs  in  error,  is  erroneous  and  illegal.  On  the  5th  day  of  May  1832, 
the  court  of  appeals  affirmed  the  judgment  of  the  circuit  court.  That  court 
delivered  the  following  opinion  : — 

"  We  are  called  upon  in  this  case,  to  re-adjndicate  the  question  of  the 
constitutionality  of  the  Bank  of  the  Commonwealth  ;  and  its  right  to  main- 
tain an  action  upon  an  obligation  given  in  consideration  of  a  loan  of  its 
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notes.  We  consider  this  question  as  having  been  settled  in  the  case  of 
Lampton  v.  The  Bank^  2  Litt.  300.  If  it  be  true,  as  contended  in  argu< 
ment  on  behalf  of  the  appellants,  that  the  question  is  presented  on  the  face 
of  the  charter,  that  case  has  been  incidentally  recognised  and  confirmed  by 
a  hundred  cases  that  have  since  passed  through  this  court.  The  case  of 
Craig  v.  Missouri^  4  Peters,  has  been  relied  on,  as  ruling  this.  We  do  not 
think  that  it  does  ;  they  are  distinguishable  in  at  least  one  important  and 
essential  particular."     The  appellants  prosecuted  this  writ  of  error. 

The  case  was  argued  by  White  and  Southard^  for  the  appellants  ;  aqd 
by  B,  Hardin  and  6Vay,  for  the  appellees. 

White^  for  the  plaintiffs  in  error. — The  suit  is  brought  on  an  instrument, 
alleged  to  be  void,  as  the  consideration  given  for  it  was  a  currency  pro- 
hibited by  the  constitution  of  the  United  States.  It  was  given  for  the  notes 
of  the  Bank  of  the  Commonwealth  of  Kentucky  ;  and  the  question  which 
is  presented  by  the  record,  and  which  is  now  to  be  decided  by  this  court  is, 
whether  the  law  of  the  state  of  Kentucky  establishing  the  bank,  was  not  a_ 
♦  ±1  ^^^^*^^^°  ^^  ^^®  provision  in  the  constitution  of  the  United  *States, 
-I  which  prohibits  the  states  of  the  United  States  from  issuing  "  bills  of 
credit."  The  case  is  one  of  great  importance,  and  the  decision  of  this  court 
upon  it,  is  looked  for  with  deep  solicitude.  It  was  before  the  court  at  a 
former  term,  and  was  then  argued  at  large.  The  court  directed  a  re-argu- 
ment. 

The  facts  on  which  the  plaintiffs  in  error  rely,  are  fully  established  by 
the  pleadings.  The  pleas  in  the  court  of  Mercer  county,  state  the  nature 
of  the  institution  established  by  the  act  of  incorporation ;  and  that  it  had 
no  funds  provided  for  the  payment  of  the  notes  issued  by  it ;  and  that  the 
funds  provided  by  the  law  were  never  paid  to  the  bank.  The  plaintiffs 
demurred  generally;  and  thus  the  facts  stated  in  the  pleas,  are  admitted. 
The  unconstitutionality  of  the  law  is  stated  in  the  pleas,  and  the  court  of 
appeals  of  Kentucky  decided  on  the  question  thus  presented  ;  the  case  is 
then  fully  within  the  provisions  of  the  25th  section  of  the  judiciary  act 
of  1789. 

It  will  be  proper  to  establish  the  jurisdiction  of  the  case,  before  proceed- 
ing to  the  other  matters  involved  in  it.  The  plaintiffs  assert,  that  the  charter 
of  the  bank  is  a  violation  of  the  constitution  of  the  United  States.  It  is  the 
exercise  of  a  claim  by  the  state  of  Kentucky,  to  establish  a  corporation  ;  which, 
for  the  uses  of  the  state,  and  for  its  exclusive  benefit,  and  profit,  has  the 
authority,  by  its  charter,  to  issue  bank-notes,  and  to  circulate  them  as  money. 
This,  the  plaintiffs  in  error  asserted,  in  the  court  in  which  the  suit  was 
brought  against  them,  and  in  the  court  of  appeals,  was  issuing  bills  of  credit 
by  the  state,  and  in  direct  conflict  with  the  prohibition  of  the  constitution. 
The  repugnancy  of  the  charter,  a  law  of  the  state,  to  the  constitution,  was 
alleged,  and  the  decision  was  against  the  allegation.  The  courts  of  Ken- 
tucky, the  plaintiffs  in  error  say,  misconstrued  the  constitution,  by  the  decis- 
ion. The  court  of  appeals  expressly  say,  they  are  called  upon  to  adjudicate 
on  the  constitutionality  of  the  law  ;  meaning,  certainly,  the  constitutionality 
of  the  law,  as  it  was  alleged  to  be  in  opposition  to  the  constitution  of  the 
United  States.  All  the  decisions  of  this  court  on  the  question  of  jurisdic- 
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tioDy  sastain  the  right  of  the  court  to  decide  on  the  questions  brought  up  by 
this  writ  of  error.  These  decisions  were  carefully  reviewed  at  the  last  term, 
in  the  case  of  Crowell  v.  Bandell,  10  Pet.  368,  a  reference  to  that  case,  is 
sufficient  to  sustain  the  jurisdiction  now  asserted. 

*Upon  the  question,  whether  this  court  has  decided,  that  a  cor-  r^o^^ 
poration,  such  as  that  which  is  the  defendant  in  error,  in  this  case,  *■ 
can  have  a  constitutional  existence,  for  the  purposes  for  which  it  was  enacted, 
has  not  been  decided ;  it  is  submitted,  that  no  such  decision  has  been  made. 
The  case  of  the  Planters'  Bank  of  Oeorgia,  9  Wheat.  904  ;  contains  no  such 
decision.  In  that  case,  the  state  of  Georgia  had  but  a  part  of  the  stock  of  the 
bank  ;  the  bank  had  an  actual  capital,  and  was  conducted  for  the  benefit  of 
the  whole  stockholders.  This  court  held,  that  a  state  might  become  a  stock- 
holder, with  other  stockholders,  in  the  institution  ;  and  that  by  so  doing, 
the  bank  did  not  become  exempt  from  suits,  on  the  suggestion  that  the  suit 
was  against  the  state  of  Georgia.  Nor  did  the  decision  of  the  case  of  Wister 
against  the  same  defendants,  as  in  this  case,  determine  that  the  Bank  of 
the  Commonwealth  was  a  constitutional  body,  because  the  court  sustained 
a  suit  against  the  bank.  The  charter  provides,  that  the  bank  may  sue,  and 
may  be  sued.  The  action  of  the  court  in  that  case,  was  in  harmony  with 
the  law.  If  the  state  of  Kentucky  was,  as  she  certainly  was,  and  now  is, 
the  only  party  inter(>sted  in  the  bank  ;  yet  a  suit  authorized  by  her  own 
law  could  be  brought  against  the  bank.  The  bank  has,  by  its  charter,  a 
right  to  take  mortgages  for  debts  due  by  it ;  and  under  a  judgment  against 
it,  those  mortgages  might  be  made  subject  to  an  execution  or  a  judgment, 
obtained  against  the  bank.  The  process  of  execution  would  not,  and  need 
not,  go  against  the  state. 

The  question  of  the  constitutionality  of  the  bank,  and  of  the  right  it 
had,  under  the  act  establishing  it,  to  issue  the  bills  for  which  the  note  upon 
which  this  suit  was  given,  is  now  first  presented  to  the  court.  While  it  is 
asserted,  that  the  decision  of  this  court,  in  the  case  of  Craig  v.  State  of 
Missouri^  4  Pet.  439,  will  in  all  respects  sustain  the  position  taken  by  the 
plaintiffs  in  error,  that  the  notes  of  the  Commonwealth  Bank  are  bills  of 
credit ;  it  is  admitted,  that  in  that  case,  the  bills  of  credit  issued  by  the 
state  of  Missouri,  were  different  from  those  issued  by  the  defendants.  The 
obligations  of  the  state  of  Missouri  bore  interest ;  a  circumstance  to  which 
great  importance  was  assigned  by  Mr.  Justice  Thompson,  who  delivered  a 
dissenting  opinion  in  that  case. 

The  Commonwealth  Bank  of  Kentucky  was  established  in  1820,  during 
a  period  of  great  pecuniary  distress  ;  for  which  it  was,  by  those  who  cre- 
ated it,  expected  to  afford  relief.  While  it  was  declared  to  be  founded  on 
funds  provided  for  it,  or  assigned  to  it,  by  the  *state,  none  were  f<c266 
delivered  to  it.  The  act  declared,  that  certain  lands  might  be  paid  ^ 
for  by  the  notes  of  the  bank  ;  it  directed  the  property  which  the  state  held 
in  another  bank,  then  in  great  embarrassment,  and  which  had  suspended 
payment,  should  be  paid  to  the  Bank  of  the  Commonwealth  ;  but  the  Bank 
of  the  Commonwealth  had  no  control  over  the  land,  and  the  property  of  the 
state  in  the  old  Bank  of  Kentucky  was  never  made  available  to  the  bus- 
iness of  the  new  bank.  Thus,  the  bank  had  no  funds,  and  all  the  officers 
■were  appointed  by  the  state.  They  were  the  agents  of  the  state,  to  con- 
dact  the  basiness  of  the  bank,  for  the  benefit  of  the  state.     Its  capital  was, 

213 


266  SUPREME  COURT  [Jan'y 

Briscoe  r.  Bank  of  Kentacky. 

nominally,  $2,000,000  ;  and  notes  parporting  a  promise  to  pay  certain  sums, 
were  issaed  and  pat  in  circulation,  in  the  form  of  loans  ;  the  state  having 
the  profit  of  the  interest  charged  on  the  loans.  As  no  funds  were  in  pos- 
session of  the  bank,  these  notes  were  taken  on  the  faith  and  on  the  credit  of 
the  state,  exclusively  and  only. 

The  intervention  of  a  corporation,  by  which  the  notes  were  issued,  did 
not  affect  the  character  of  the  transaction.  If  they  had  been  put  into  cir- 
culation by  a  state  officer,  it  would  not  be  denied,  that  the  state  issued 
them  ;  but  there  is  no  substantial  or  valid  difference  between  such  a  mode  of 
managing  the  issues,  and  that  adopted  by  chartering  the  bank.  The  notes 
were  in  fact  made  a  tender.  The  law  of  Kentucky  obliged  the  plaintiff  in 
an  execution,  to  receive  them  in  satisfaction  of  his  judgment,  or  to  submit 
to  a  deferred  result  of  his  proceedings  against  his  debtor.  The  property  of 
the  defendant  was  to  be  taken  at  an  appraisement,  or  it  could  not  be  sold 
for  a  considerable  penod,  if  the  notes  of  the  Bank  of  the  Commonwealth 
were  refused,  when  tendered  in  satisfaction  of  the  debt.  Thus,  the  notes  of 
the  Commonwealth  Bank  were  in  all  respects  the  same,  in  substance,  as 
they  were  in  form,  "  bills  of  credit,"  prohibited  by  the  constitution  of  the 
United  States. 

The  promise  to  pay,  was  the  promise  of  the  state  of  Kentucky,  by  its 
agent,  the  president  and  cashier  of  the  bank  ;  the  notes  or  bills  were  cir- 
culated as  money,  and  they  might  also,  in  effect,  be  made  a  tender  in 
some  cases.  It  is  not  essential,  that  the  notes  should  be  a  tender,  to 
make  them  bills  of  credit.  The  court  are  referred  to  the  44th  number  of 
the  Federalist,  fo«*  the  views  of  Mr.  Madison,  as  to  the  nature  of  the  consti- 
tutional provision  against  the  issue  of  bills  of  credit ;  and  as  to  the  con- 
struction of  the  provision  in  the  constitution.  Bills  of  credit  and  paper 
money  are  synonymous.  The  abuse  of  paper  money,  during  the  difficulties 
^  ,  of  the  revolutionary  war,  and  the  *ruin  which  its  extravagant  issue 
-I  produced,  were  the  causes  of  the  constitutional  prohibition. 

It  is  not  intended  to  place  the  charters  of  banks,  derived  from  state  laws, 
having  a  capital  furnished  by  the  stockholders,  or  the  notes  of  such  banks, 
in  question,  in  this  case.  They  may  rest  in  safety  on  other  principles  ;  and 
the  practical  construction,  given  by  the  states  of  the  Union  to  the  provision 
of  the  constitution  which  is  under  examination  in  this  case,  may  put  all 
questions  of  the  validity  of  such  charters  at  rest. 

What  is  a  bill  of  credit,  within  the  meaning  of  the  constitution  ?  Our 
courts  seem  to  have  considered  the  interpretation  of  these  terms  a  matter  of 
some  difficulty.  "  The  term  *  bill  of  credit '  seldom  occurs  in  the  books," 
says  Judge  Huobb,  in  delivering  the  opinion  of  the  constitutional  court  of 
South  Carolina,  in  the  case  of  James  Billia  v.  The  State^  January  term 
1822  (2  McCord  15);  and  the  learned  judge  adds,  ''but  when  used,  it  is 
always  synonymous  with  letter  of  credit,  and  this  appears  to  be  its  only 
technical  signification."  In  the  case  of  Craig  v.  JtUasouri,  4  Pet.  442,  the 
late  distinguish  and  lamented  associate  of  this  court,  Mr.  Justice  Johnson, 
says,  "  the  terms  '  bills  of  credit'  are  in  themselves  vague  and  general,  and 
at  the  present  day,  almost  dismissed  from  our  language."  In  the  same  case, 
Mr.  Justice  Thompson  says,  "  the  precise  meaning  and  interpretion  of  the 
terms  '  bills  of  credit,'  has  nowhere  been  settled  ;  or,  if  it  has,  it  has  not 
fallen  within  my  knowledge."  4  Pet.  447.  Mr.  Justice  MoLxak  declares, 
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''it  will  be  found  somewhat  difficalt  to  give  a  satisfactory  definition  of  'a 
bill  of  credit.*  "p.  462. 

It  would  be  the  height  of  presumption,  in  the  face  of  such  authorities, 
to  say,  there  is  no  difficulty  ;  nevertheless,  we  may  entertain  a  strong  convic- 
tion that  the  terms  have  a  clear  and  precise  meaning.  It  is  evident,  that  the 
meaning  of  the  term  used  in  our  own  constitution,  is  most  naturally  to  be 
sought  for,  first,  in  our  own  history.  Yet,  on  the  arguments  of  the  question 
heretofore,  only  two  historical  references  have  been  made.  We  propose  to 
submit  references  from  the  history  of  each  state  ;  not  merely  to  show  what 
"  bills  of  credit "  were,  but  what  evils  resulted  from  them.  The  past  mis- 
chief is  an  essential  part  of  the  interpretation  of  the  future  remedy.  By 
learning  what  and  whence  *the  country  suffered,  we  shall  learn  what  .^ 
the  convention  intended  to  prevent.  1 

Mr.  White,  submitting  to  the  court  a  printed  argument  on  the  part  of 
the  plaintiffs,  prepared  by  Mr.  Wilde  and  himself,  after  the  former  argu* 
ments  of  the  case  ;  went  into  a  particular  examination  of  the  proceedings 
of  the  different  colonies,  afterwards  the  states  of  the  United  States,  in  rela- 
tion to  the  issuing  of  bills  of  credit,  or  obligations  for  the  payment  of 
money,  for  the  use  of  the  several  colonies  and  states ;  citing  from  the 
legislative  acts,  and  from  historical  works,  the  provisions  of  the  laws  on 
the  subject,  and  the  actions  of  the  governments  of  those  states,  in  reference 
to  such  measures.  It  was  shown  by  these  references,  that  Massachusetts, 
New  Hampshire,  Connecticut,  New  York,  New  Jersey,  Pennsylvania,  Vir- 
ginia, North  Carolina,  South  Carolina  and  Gk^orgia  had  resorted  to  measures 
to  supply  a  temporary,  and  sometimes,  a  long-continued  currency,  by  issu- 
ing ''bills  of  credit,"  "paper  bills  of  credit,"  "paper  bills,  called  bank- 
bills." 

Nor  was  the  issuing  of  bills  of  credit,  before  the  adoption  of  the  constitu- 
tion, confined  to  the  issues  of  states  ;  but  the  term  was  employed  to  desig- 
nate the  paper  money  emitted  by  congress.  The  resolutions  of  congress 
authorizing  the  different  emissions,  were  cited  from  the  journals  of  con- 
gress. The  issues  commenced  on  the  22d  June  1776,  and  they  exceeded 
$450,000,000.  They  ceased  to  circulate  as  money,  on  the  31st  May  1781  ; 
although  afterwards  bought  on  speculation,  at  various  prices,  from  $400 
in  paper  for  one  dollar  in  specie,  up  to  one  thousand  for  one.  On  the  18th 
September  1786,  congress  resolved  that  no  payments  of  requisitions  on 
the  states  should  be  received  in  bills  of  credit,  or  in  anything  but  specie. 
They  also  resolved,  that  bills  of  credit  should  not  be  received  for  postage, 
and  that  postage  should  be  paid  on  the  letters  when  put  into  the  office. 
4  vol.  Journ.  of  Cong.  698-9.  The  effects  of  this  system  of  paper  money 
were  ruinious  to  the  whole  community.  Specie  was  driven  out  of  circula- 
tion, and  all  property  was  placed  in  confusion,  and  great  deterioration  in 
value.  The  common  intercourse  of  business  was  suspended,  or  carried  on 
with  distrust  and  suspicion.  Barter  was  introduced,  and  the  impediments  to 
all  transactions  of  exchange,  became  almost  insuperable. 

It  is  contended,  that  bank-bills  and  bills  of  credit  are,  in  every  important 
particular,  substantially  and  essentially  the  same.     *Mr.  White  then   r^aan 
proceeded  to  examine  the  different  colonial  and  state  laws,  for  the  ^ 
emission  of  bills  of  credit ;  asking  the  court,  before  the  same  was  made,  to 
note  the  material  points  of  distinction  supposed  to  exist  between  bank-bills 
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and  bills  of  credit.  He  said  they  were :  1.  Bank-bills  are  not  issued  di- 
rectly by  the  state.  2.  They  arc  not  issued  on  the  mere  credit  of  the  state. 
3.  A  certain  fnnd  is  pledged  for  their  redemption.  4.  They  are  not  legal 
tender.     5.  They  are  payable  in  specie. 

The  coart  are  to  remark  the  character  of  the  bills  provided  for  by  the 
different  acts  intended  to  be  cited.  In  reference,  especially,  to  those  points 
of  supposed  distinction,  it  will  be  found  :  1st.  That  the  bills  of  credit  were 
issued  no  more  directly  by  the  state,  than  the  bills  of  the  Commonwealth 
Bank  of  Kentucky.  2d.  That  the  bills  of  credit  were  very  frequently  not 
a  legal  tender.  8d.  That  the  bills  of  credit  were  sometimes  payable 
(nominally)  in  specie.  4th.  That  the  bills  of  credit  were  rarely  issued  on 
the  mere  credit  of  the  state.  5th.  And  that,  almost  always,  a  certain  fund 
was  pledged  for  their  redemption.  If  the  court,  by  this  scrutiny,  find  such 
distinctions  disappear ;  as  no  others  have  been  taken,  it  will  result,  that, 
essentially  and  substantially,  the  bills  of  the  Commonwealth  Bank  of  Ken- 
tucky and  bills  of  credit,  are  the  same.  And  by  making  it  in  reference  to 
each  act  as  it  is  read,  the  trouble  of  instituting  a  comparison  of  each  law 
on  each  point,  afterwards,  will  be  spared  both  to  the  court  and  counsel. 

Mr.  White  then  cited  the  various  acts  of  the  several  states,  providing 
for  the  issuing  of  such  "  paper  money,"  "  obligations,"  "  bills  of  credit,"  or 
"  bank-bills,"  and  "  notes,"  and  "  treasury  notes."  If  it  be  contended, 
then,  he  said,  that  the  notes  of  the  Commonwealth  Bank  of  Kentucky  arc 
not  bills  of  credit,  because  they  arc  not  issuj^d  or  emitted  directly  by  a 
state,  we  answer  :  1st.  That  in  every  instance,  the  ante-revolutionary  bills 
of  credit  were  prepared,  signed  and  issued  by  a  committee,  commissioners  or 
trustees.  2d.  That  as  a  state  can  act  only  through  her  agents,  it  follows, 
what  she  does  through  her  agents  she  does  herself.  3d.  We  avail  ourselves 
♦p'^nl  ^^  ^^®  forcible  expressions  of  one  of  the  *learned  judges  of  the  court, 
^  in  the  case  of  Craig  v.  Missouri  (Mr.  Justice  Johnson),  who, 
though  dissenting  from  the  judgment  of  the  court  in  that  case,  on  other 
points,  was  in  our  favor  on  this. 

^'  The  instrument  (the  constitution)  is  a  dead  letter,  unless  its  effect  be 
to  invalidate  every  act  done  by  the  states,  in  violation  of  the  constitution  of 
the  United  States.  And  as  the  universal  modus  operandi  by  free  states, 
must  be  through  their  legislature,  it  follows,  that  the  laws  under  which  any 
act  is  done,  importing  a  violation  of  the  constitution,  must  be  a  dead  letter. 
The  language  of  the  constitution  is,  '  no  state  shall  emit  bills  of  credit;' 
and  this,  if  it  means  anything,  must  mean,  that  no  state  shall  pass  a  law 
which  has  for  its  object  an  emission  of  bills  of  credit.  It  follows,  that  when 
the  officers  of  a  state  undertake  to  act  upon  such  a  law,  they  act  without 
authority  ;  and  that  the  contracts  entered  into,  direct  or  incidental,  to  such 
their  illegal  proceedings,  are  mere  nullities."  ''This  leads  to  the  main 
question  :  Was  this  an  emission  of  bills  of  credit,  in  the  sense  of  the  con- 
stitution ?  And  here  the  difficulty  which  presents  itself,  is  to  determine 
whether  it  was  a  loan,  or  an  emission  of  paper  money  ;  or  perhaps,  whether 
it  was  an  emission  of  paper  money,  under  the  disguise  of  a  loan."  "  There 
cannot  be  a  doubt,  that  this  latter  view  of  the  subject  must  always  be 
examined  ;  for  that  which  it  is  not  permitted  to  do  directly,  cannot  be  legal- 
ized by  any  change  of  names  or  forms.  Acts  done  in  /raudem  legiSy  are 
acts  '  in  violation  of  law.' "  (4  Pet.  441.) 
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It  cannot,  we  presume,  be  doabted,  that  the  constitation  was  intended 
to  prohibit  all  those  paper  substitates  for  money,  whatever  were  their  par- 
ticalar  forms  or  shades  of  difference,  which  had,  before  that  time,  gone  by 
the  general  name  of  bills  of  credit.  It  intended  to  make  this  a  hard-money 
government ;  perhaps,  entirely  so ;  certainly,  so  far  as  the  states  were  con- 
cerned. If,  by  omitting  some,  and  inserting  others,  of  the  forms,  peculiari- 
ties, properties  or  attributes  of  the  different  bills  of  credit  issued  before 
the  adoption  of  the  constitution,  one  could  be  formed  dissimilar  in  many 
important  particulars  from  any  which  had  ever  yet  been  issued  ;  we  humbly 
contend,  notwithstanding  such  variation,  it  would  still  be  a  bill  of  credit, 
within  the  meaning  of  the  constitution.  May  we  not  ask,  then,  in  what 
essential  particular  do  the  the  bills  of  the  Commonwealth  Bank  differ  from 
the  ante-revolutiouary  bills  of  credit?  *The  latter  were  issued  or  r,,^^. 
**  emitted,'^  to  answer  the  purposes  of  money  ;  a  circulating  medium,  ^ 
a  measure  of  value,  and  an  instrument  of  exchange.  So  were  the  former. 
Do  the  bills  of  credit  pledge  a  particular  fund  for  their  payment  ?  So  do 
the  Commonwealth  Bank.  The  bills  of  credit  were  receivable  in  all  debts 
due  the  public.  So  were  the  notes  of  the  Commonwealth  Bank.  The  bills 
of  credit  were  sometimes,  though  not  always,  a  legal  tender.  The  bills  of 
the  Commonwealth  Bank  were  a  qualified  tender.  If  the  plaintiff  did  not 
receive  them,  his  execution  was  stayed.  The  bills  of  credit  were  issued 
through  the  instrumentality  of  agents,  for  the  benefit  of  the  colony.  The 
bills  of  the  Bank  of  the  Commonwealth  were  issued  by  agents,  appointed 
by  the  state,  for  the  benefit  of  the  state. 

Upon  the  term  "  emitted,"  there  cannot,  in  this  case,  be  raised  a  ques- 
tion. With  respect  to  a  loan-office  certificate,  which  might,  perhaps,  be 
bond  fide  given  upon  an  actual  loan,  as  the  authentic  evidence  of  the 
creditor's  right,  and  of  the  state's  obligation,  a  question  might  be  raised, 
whether  such  an  instrument  could  be  said  to  be  '^  emitted,"  as  a  bill  of  credit 
is  emitted,  that  is,  to  act  as  a  substitute  for,  and  perform  the  functions  of 
money.  But  that  the  bills  of  the  Commonwealth  Bank  were  so  intended, 
does  not  admit  of  a  doubt.     It  is  so  expressed  in  the  preamble. 

If  it  be  contended,  as  by  the  constitutional  court  of  Soutli  Carolina,  that 
this  is  not  a  bill  of  credit,  because  a  particular  fund  is  pledged  and  set  apart 
for  the  redemption  of  the  bills,  we  answer  :  Ist.  These  funds  are  the  revenues 
of  the  state  ;  the  pledge  is  the  faith  of  the  state.  These  resolve  themselves, 
at  last,  into  the  credit  of  the  state.  Credit  is  given  to  her,  because  of  her 
faith  and  revenue.  If  she  break  her  faith,  or  squanders  her  revenue,  she 
loses  her  credit.  2d.  Almost  all  the  ante-revolutionary  bills  of  credit  had 
funds  pledged  for  their  redemption.  Lands  or  taxes  were  always  set  apart 
as  a  sinking  fund.  Yet  the  bills  of  credit,  so  secured,  were  found  as  mis- 
chievous as  the  rest,  and  in  the  constitution,  there  is  no  exception ;  the 
denunciation  is  general  as  to  all  bills  of  credit. 

The  other  distinctions  taken  at  different  times  are :  That  these  are 
not  to  be  considered  bills  of  credit,  because  they  are  redeemable  on 
^demand.  The  term  of  the  credit  cannot  make  a  difference,  whether  r^o^o 
it  be  a  day,  ten  days,  or  a  year.  The  promise  to  pay  is  the  essence  ^ 
of  the  contract.  It  is  the  promise  which  obtains  credit,  and  credit  is  given 
to  the  promise.  The  bills  of  credit  issued  by  many  of  the  colonies  before 
the  revolution,  were,  in  fact,  payable  on  <'  demand."      They  admitted  the 
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debt  to  be  dne  by  the  colony.  The  bill  was  to  be  as  money,  to  the  amount 
of  its  contents,  and  to  be  accepted  in  payment,  4Jkc.  See  forms  of  these  bills 
in  the  Laws  of  Connecticut,  1709,  6  Ann.,  p.  145  ;  Laws  of  Rhode  Island, 
1710,  9  Ann.,  p.  60  ;  Laws  of  Massachusetts,  1702,  1  Ann.,  p.  171 ;  Laws  of 
Pennsylvania,  1709,  8  Ann.,  pp.  230,  231. 

We  have  now  shown  that,  substantially  and  essentially,  bills  of  credit 
and  bank-bills  are  the  same.  We  have  shown  that  all  the  supposed  distinc- 
tions are  fallacious.  That  bank-bills  are  issued  by  agents  of  a  state,  and 
bills  of  credit  were  issued  by  agents  of  the  states,  which  can  never  act  but 
by  agents  ;  and  the  only  difference  is,  that  the  agents  are  called  by  different 
names.  That  the  bills  of  credit  were  not  always  a  legal  tender  ;  that  they 
were  not  issued  on  the  mere  credit  of  the  state  ;  that  they  had  almost  always 
a  fund  to  support  them  ;  and  that  they  were  frequently  payable  in  specie. 

The  prohibition  in  the  constitution  was  intended  to  secure  the  future 
against  the  evils  of  the  past.  The  remedy  was  intended  to  be  co-extensive 
with  the  mischief.  It  was  intended  to  reach  not  names  merely,  but  things 
also.  The  object  was  not  merely  to  prohibit  those  particular  kinds  of  paper 
currency,  which  had  heretofore  been  issued  or  emitted  by  the  colonies  or 
states ;  but  everything  which,  up  to  that  time,  had  borne  the  name,  or 
which  should  thereafter  possess  the  character,  assume  the  place,  and  be 
within  the  principle  and  mischief  of  bills  of  credit. 

Still  it  is  contended,  the  terms  are  not  identical :  it  is  said,  we  have  not 
shown  that  bank-bills  and  bills  of  credits  have  ever  been  used  as  synonymous 
or  convertible  terms.  We  have  shown,  that  the  things  are  the  same.  But 
it  is  insisted,  that  the  names  are  different.  It  will  be  shown,  then,  that 
there  is  no  difference  even  in  name ;  that  bank-bills  and  bills  of  credit  are, 
or  at  least  were,  once,  synonymous.  The  requisition  is  somewhat  hard,  but 
I'S'zsl  ^^  ^^^^  attempt  it.  *Bank-bills  are  bills  of  credit.  It  is  not  necessary 
^  that  on  the  face  of  the  note,  it  shall  be  called  a  bill  of  credit.  In  its 
form,  it  is  a  promissory  note.  The  paper  money,  before  the  adoption  of  the 
constitution,  was  not  on  its  face  called  a  bill  of  credit,  it  was  in  various 
terms,  a  promise  to  pay  money  ;  but  in  all  the  legislative  acts  creating  them, 
they  are  called  bills  of  credit.  It  is  demonstrated,  therefore,  that,  in  order 
to  make  a  particular  instrument  a  bill  of  credit,  it  need  not  be  so  denomi- 
nated on  its  face. 

But  the  bank-bill  is,  in  form,  a  promissory  note.  Where  do  you  find 
promissory  notes  called  "  bills  of  credit  ?"  Promissory  notes  and  bills  of 
exchange,  or  negotiable  paper,  generally,  as  it  appears  from  Malyne,  were 
originally  called  bills  of  debt,  or  bills  obligatory.  They  were  called  bills, 
though,  from  the  form  given,  it  is  evident  they  were  notes.  They  were 
denominated  bills  of  debt,  as  being  evidence  of  indebtedness.  But,  subse- 
quently, either  because  they  were  not  always  evidence  of  debt,  but  were 
generally  on  time,  they  came  to  be  called  bills  of  credit.  They  were  also 
called  bills  obligatory  ;  though  it  is  apparent,  from  the  form  and  context, 
that  they  were  not  sealed.  Indeed,  the  seal  belonged  to  the  common  law, 
rather  than  the  law-merchant.  Its  use  was  for  those  who  could  not  write  ; 
which  merchants  usually  could  do,  though  barons  could  not.  The  constitu- 
tional court  of  South  Carolina,  then,  are  mistaken,  when  they  say  'Hhe  term 
*bill  of  credit'  seldom  occurs  in  the  bonds,  but  when  used,  is  always  syn- 
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onymons  with  letter  of  credit ;   and  this  appears  to  be  its  only  technical 
signification."     2  McCord  16. 

Some  old  books  do,  indeed,  give  the  form  of  a  letter  of  credit,  which 
they  call  a  bill  of  credit.  Postlethwaite's  Diet.,  tit.  Bill  of  Credit ;  4  Com. 
Dig.  tit.  Merchant,  F.  3.  But  Malyne  gives  a  similar  form,  and  calls  it, 
what  it  has  always  since  been  called — a  letter  of  credit,  not  a  bill  ;  while  the 
term  "bill  of  credit"  might,  with  the  least  industry,  have  been  found  by 
the  constitutional  court  in  a  hundred  places.  MePherson's  Annals  of  Com- 
merce, vol.  3,  p.  612,  in  the  library  of  congress.  "This  year  (1683),  Dr. 
Hugh  Chamberlain,  a  physician,  and  one  Robert  Murray,  both  great  pro- 
jectors, made  a  mighty  stir  with  their  scheme  of  a  bank,  for  circulating 
bills  of  credit,  on  merchandise  to  be  pawned  therein,  and  for  lending  money 
to  the  industrious  poor,  on  pawns,  at  six  per  cent,  interest  ;  yet  it  came  to 
nothing."  Mr.  White  referred  to  a  number  of  authorities  in  mercantile 
treatises,  *and  historical  and  other  works  ;  to  show  the  origin  of  bills  ^^  ^ 
of  credit.  Many  of  these  treated  of  bank-bills,  bills  of  exchange,  ^  -' 
promissory  notes,  bills  obligatory,  and  instruments  of  that  description, 
"  as  bills  of  credit."  They  were  substituted  for  specie,  for  convenience,  and 
often  to  supply  a  deficiency  of  specie.  Proceeding  in  the  argument, 
he  said  : 

By  this  time,  it  appears  to  us,  we  have  gone  far  towards  showing  that 
bank-bills  are  not  merely,  substantially  and  essentially,  bills  of  credit ;  but 
that  they  are  identically  the  same.  Bills  of  credit  is  the  old  name  for  bank- 
bills.  The  longer  name  has  worn  out  of  use,  from  a  philosophical  principle 
in  language,  which  seeks  conciseness,  perpetually.  Men  of  business  never 
use  three  words,  habitually,  when  the  same  thing  can  be  expressed  by  two. 

Our  proofs,  however,  are  not  exhausted.  Let  us  interrogate  the  banks 
themselves.  What  are  their  bills  called  in  those  charters,  from  whence 
they  derive  the  right  to  issue  them  ?  The  28th  section  of  the  first  charter 
of  the  Bank  of  England,  5  <fe  6  William  and  Mary,'c.  20,  §  28,  speaks  of  the 
paper  to  be  circulated  by  the  bank,  as  "  bills  obligatory  or  of  credit."  The 
charter  of  the  Bank  of  Pennsylvania  of  1793,  uses  the  same  terms.  In  the 
charter  of  "  the  New  Jersey  Manufacturing  Company,"  granted  in  1823,  the 
terms  "  obligatory  or  of  credit,"  are  used.  In  the  charter  of  the  Bank  of 
Virginia,  2  Revised  Code  V3,  §  13,  "  bills  obligatory  or  of  credit,"  are 
mentioned.  So  also,  the  same  terms  are  employed  in  charters  of  banks  in 
North,  and  in  South  Carolina.  The  terms,  "bills  obligatory  or  of  credit," 
are  employed  in  the  charter  of  the  Bank  of  Augusta,  granted  by  Georgia. 
Prince's  Dig.  32.  So  also,  in  the  charter  of  the  "  Planters'  Bank  "  (Ibid. 
39)  ;  and  in  that  of  "  The  State  Bank  "  (Ibid.  43)  ;  the  terms  are  used  in 
reference  to  the  paper  issues  of  those  institutions. 

If  it  be  contended,  that  these  terms  refer  to  bills  under  the  seal  of  the 
banks,  and  to  letters  of  credit  given  by  them  ;  the  answer  is  obvious. 
There  are  no  other  clauses  in  their  charters  which  can  be  tortured  into  an 
authority  to  issue  bills  at  all.  If  "  bills  obligatory  and  of  credit "  do  not 
signify  bank-notes,  the  banks  have  been  issuing  notes  without  any  authority 
whatever.  Judicial  decisions  have  treated  the  notes  for  the  payment  of 
money  as  bills  of  credit  ;  2  McCord  16-18  ;  Craig  v.  State  of  Missouri^ 
4  Pet.  4*25. 

With   respect   to   the   third   point  of    the    appellees — that   the   bank 
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*may  be  unconstitational,  and  yet  the  appellants  bound  to  pay  their 
note  ;  the  answer  is  obvious.  A  contract  made  contrary  to  law  is  an  act 
in  fraudem  legis.  It  is  consequently  void,  and  will  never  be  enforced  in 
the  courts  of  that  country  whose  laws  are  attempted  to  be  evaded.  This 
principle  is  so  well  settled,  as  to  be  stored  away  among  the  established 
maxims  of  jurisprudence.  The  case  of  Hannay  v.  J5b«,  3  Cranch  247,  is  as 
strong  a  one  as  can  be  well  imagined  ;  Craig  v.  Missouri  only  follows  up 
that  decision.     4  Pet.  425. 

B.  HdrdiUy  for  the  defendants  in  error,  stated,  that  he  was  present  when 
the  law  was  passed  by  the  legislature  of  Kentucky  ;  and  although  he  did 
not  approve  of  it,  he  was  a  witness  to  all  that  took  place  at  the  time  of  its 
enactment.  There  had  been  large  importations  of  goods  into  the  United 
States,  after  the  late  war  with  Great  Britain  ;  and  many  persons  in  Ken- 
tucky had  become  embarrassed,  by  having  made  large  purchases  of  those 
goods.  In  this  state  of  things,  remedies  and  expedients  were  resorted  to, 
which,  like  all  quack  medicines,  failed  in  their  effects  ;  and  left  the  disease 
where  they  found  it,  or  in  a  worse  condition.  It  has  been  said,  that  the  old 
colonial  laws  which  provided  for  the  issuing  of  a  paper  currency,  were 
resorted  to  by  those  who  drew  the  law  establishing  this  bank.  This,  most 
probably,  was  not  the  fact.  The  framers  of  the  law  intended  to  provide 
for  the  issuing  of  paper  by  the  bank  ;  and  they  used  language  which  would 
carry  their  object  into  effect;  they  did  not  know  of  those  laws ;  certainly, 
they  did  not  resort  to  them.  The  purpose  of  the  legislature,  in  establish- 
ing the  bank,  was  to  give  to  it  a  substantial  capital,  competent  to  discharge 
all  the  liabilities  it  might  assume  ;  a  capital  as  sufficient  as  could  be  provided 
for  any  institution  for  banking  purposes.  By  the  ultimate  redemption  of 
all  of  the  paper  of  the  bank,  the  sufficiency  of  the  capital  was  proved.  This 
is  fully  shown  by  the  provisions  of  the  17th  section  of  the  law.  The  lands 
of  the  state,  east  of  the  Tennessee  river,  a  large  and  a  valuable  body,  which, 
by  the  agreed  line  between  the  states  of  Kentucky  and  Tennessee,  amounted 
to  about  2,000,000  of  acres,  and  also  other  lands  of  great  value,  owned  by 
the  state,  were  made  liable  for  the  notes  of  the  bank.  In  money,  these 
lands  were  worth  from  $6,000,000  to  $6,000,000.  All  the  interest  the  state 
^  ,  had  in  the  old  Bank  of  Kentucky,  was  pledged,  by  *the  law,  for  the 
J  redemption  of  the  obligations  of  the  bank.  The  amount  of  paper 
allowed  to  be  issued,  was  not  equal  to  that  permitted  to  other  banks,  in  pro- 
portion to  the  security  given  for  such  issues.  The  objection  to  a  want  of 
capital  of  this  bank  is,  therefore,  without  foundation  ;  for  an  equal  capital 
or  property  equal  in  amount  as  a  security  for  the  operations  of  the  insti- 
tution, has  not,  in  any  instance,  been  exceeded. 

It  is  said,  the  paper  of  the  bank  fell  below  par.  This  is  not  in  the 
record;  and  if  that  fact  should  be  allowed  to  have  an  influence,  other  mat- 
ters should  be  introduced.  The  value  of  the  notes  was  diminished  by  the 
conduct  of  the  borrowers  of  the  bank  ;  who  had  used  them  at  par  for  their 
private  purposes,  and  who  had  used  them  for  their  full  value.  No  measures, 
which  could  bring  the  notes  into  discredit,  were  attributable  to  the  bank  ; 
and  the  amount  of  the  paper  issued  was  constantly  in  progressive  diminu- 
tion, by  its  being  destroyed  when  paid  in  for  taxes  and  for  lands.  The  laws 
of  the  state  directed  that  the  notes  of  the  bank  should  be  received  for  the 
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public  lands,  in  the  same  manner,  and  as  of  the  same  value  as  the  notes  of 
other  banks,  paying  gold  and  silver.  The  receivers  of  the  proceeds  of  the 
sales  of  the  bublic  lands,  south  of  the  Tennessee,  were  directed  to  take  the 
notes  of  the  bank  for  lands.  Pamphlet  Laws  of  Kentucky  of  1 824,  §  8. 
Under  the  operation  of  these  provisions,  there  was  received  for  taxes,  and 
for  lands,  by  the  bank,  and  by  the  old  State  Bank  of  Kentucky,  the  notes  of 
the  Bank  of  the  Commonwealth,  to  the  amount  of  nearly  $6,000,000,  which 
were  cancrlled  and  burned.  In  this  manner,  almost  the  whole  of  the  issues 
of  the  bank  have  been  returned  to  it ;  and  it  is  believed,  that  before  the 
suit  now  before  the  court  was  brought,  all  the  paper,  with  the  exception  of 
about  $40,000,  had  been  returned  to  the  bank.  Paper  of  the  bank,  to  the 
amount  of  about  $40,000,  cannot  be  found,  and  is  supposed  to  be  irretriev- 
ably lost.  Thus,  all  the  notes,  with  the  exception  of  those  lost,  have  been 
redeemed. 

By  numerous  sucessive  acts,  the  legislature  of  Kentucky  directed  that 
the  notes  of  the  bank,  as  they  were  redeemed,  should  be  burned,  and  this 
was  done  ;  cited,  Session  Laws  of  Kentucky,  of  1826, 1826, 1827, 1830, 1832. 
After  all  the  notes  were  thus  satisfied,  or  redeemed  by  other  banks  estab- 
lished under  charters  from  the  state,  the  public  lands,  which  had  been 
pledged  for  them,  were  distributed  for  school  and  road  purposes. 

*The  objections  to  the  charter,  on  the  ground  of  there  having  been  -^ 
no  capital  provided  for  the  bank,  does  not,  therefore,  exist ;  and  the  L 
question  which  is  alone  presented  for  the  consideration  of  the  court,  is, 
whether  the  bank  was  conptitntional,  as  the  state  of  Kentucky  was  the  only 
corporator.  It  differs  from  many  other  banks  in  this  only  ;  the  state  alone 
is  the  corporator,  or  stockholder.  In  many  other  banking  institutions,  states 
are  joint  stockholders  and  corporators. 

In  the  charter  of  the  Bank  of  the  Commonwealth,  there  is  no  pledge  of 
the  faith  of  the  state  for  the  notes  issued  by  the  institution.  The  capital 
only  was  liable  ;  and  the  bank  was  suable,  and  could  sue.  The  bank  was 
Bued  ;  and  in  the  case  of  ^anA;  of  the  Commonwealth  v.  Wister^  4  Pet.  431, 
this  court  held,  that  as  against  the  corporation,  the  suit  was  well  brought. 
If  it  is  unconstitutional  for  a  state  to  be  a  corporator,  how  can  she  be  a  cor- 
porator for  a  part  of  the  capital  of  the  bank?  If  the  state  cannot  alone  be 
a  corporator  to  issue  paper,  she  cannot  be  in  part  such  ;  and  the  constitution 
of  the  United  States  is  violated,  as  well  by  the  issue  of  notes  for  one  dollar, 
as  for  one  thousand  ;  by  the  issue  of  notes,  of  which  a  state  is  one  among 
many  of  the  corporators  bound  to  pay  them,  as  well  as  if  she  had  alone  be- 
come bound  for  their  payment.  What  is  the  difference  between  the  state 
being  a  corporator,  or  taking  a  honiis  for  establishing  a  bank  ;  and  authoriz- 
ing the  corporation  so  erected,  to  issue  notes  ?  The  sale  of  a  charter  by 
a  state,  for  a  bonus,  is  the  sale  of  the  privilege  to  issue  notes  ;  which,  if  the 
state  had  not,  she  could  not  grant ;  she  gives  the  bank  thus  established 
power  to  issue  notes  for  her  benefit ;  a  benefit  she  has  secured  in  advance, 
by  the  payment  of  the  bonus  to  her. 

It  is  submitted,  that  if  the  notes  of  the  Bank  of  the  Commonwealth  are 
"  bills  of  credit,"  and  the  issue  of  them  was  prohibited  by  the  constitution 
of  the  United  States,  the  notes  of  all  state  banks  are  equally  prohibited, 
Before  this  question  is  approached,  it  is  desirable  to  pi  ice  it  before  the  court, 
on  its  true  grounds.     The  piovisions  of  the  constitution  are  : — "  No  state 
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shall  enter  into  any  treaty,  alliance  or  confederation  ;  grant  letters  of  marque 
and  reprisal ;  coin  money ;  emit  bills  of  credit ;  make  anything  but  gold  or 
silver  coin  a  tender  ;  pass  any  bill  of  attainder,  or  ex  post  facto  law,  or  law 
impairing  the  obligation  of  contracts  ;  or  grant  any  title  of  nobility."  Art. 
♦oTftl  ^'^  §  ^^*  *'^^^  powers  granted  to  the  government  of  the  United 
-I  States,  of  coining  money,  are  exclusive  ;  so  are  the  powers  to  establish 
post-offices  and  post-roads ;  and  in  addition  to  the  grant  of  these  powers, 
there  are  the  express  inhibitions  to  the  states,  which  forbid  their  coining 
money,  making  tender  laws  and  issuing  bills  of  credit. 

It  is  claimed,  that  making  them  a  tender,  is  a  portion  of  the  character  of 
a  bill  of  credit,  as  the  same  was  intended  by  the  constitution.  Each  pro- 
hibition is  separate.  If  the  states  could  make  anything  a  tender  but  gold 
and  silver  coins,  all  would  be  confusion.  What  was  meant  by  "  a  bill  of 
credit,"  is  not  stated  in  the  constitution,  and  is  thus  left  undefined  ;  we  must 
look  for  the  meaning  of  the  terms  elsewhere.  We  must  look  to  the  uses  of 
the  terms  in  past  times  ;  and  on  this  search,  we  find  great  difficulties,  from 
their  different  application  to  different  obligations  for  the  payment  of  money, 
and  the  peculiar  characteristics  of  those  obligations,  when  issued  by  states 
or  political  communities.  We  look  to  colonial  legislation,  and  to  the  prac- 
tices of  states  ;  and  we  are  unable  to  ascertain  from  these,  the  true  sources 
of  information,  with  accuracy,  what  those  who  framed  the  constitution 
intended.  Sometimes,  the  bills  issued  under  state  or  colonial  authority  were 
made  a  tender,  and  sometimes  they  were  not.  This  is  said  by  Mr.  Chief 
Justice  Marshall,  in  the  case  of  Craig  v.  State  of  Missouri,  In  the  first 
issue  of  bills  of  credit  by  Massachusetts,  they  were  not  made  a  tender  in 
payment  of  debts  ;  afterwards,  this  character  was  expressly  given  to  them. 
In  South  Carolina,  they  were  made  a  tender.  2  Ramsay's  Hist,  of  South 
Carolina,  164. 

But  there  was  a  universal  feature  in  all  the  bills  of  credit,  issued  before 
the  formation  and  adoption  of  the  constitution  of  the  United  Btates.  The 
faith  of  the  state,  or  of  the  government  which  issued  them,  was  always 
pledged  for  their  redemption.  This  was  ever  the  fact.  Another  feature  and 
characteristic  of  these  bills  of  credit  was,  that  the  state  always  issued  them 
in  its  sovereign  capacity,  and  no  capital  was  pledged  for  their  redemption. 
They  were  never  issued  by,  or  in  the  name  of,  a  corporation.  The  bills  of  the 
Commonwealth  Bank  were  issued  by  a  corporation,  subjected  to  suits,  and 
capable  of  suing. 

This  is  '  he  first  time  this  court  has  been  called  upon  to  fix  the  precise 
meaning  of  the  words  of  the  constitution  under  consideration  ;  and  they 
*  »7o  I  ***®  now,  by  their  decision,  to  save  or  take  from  the  states  a  *little  of 
-I  their  remaining  sovereignty  ;  and  at  the  same  time  preserve  and 
faithfully  guard  the  constitutional  rights  of  the  Union.  The  court,  in 
exercising  their  powers,  will  do  so,  as  sound  judges  and  lawyers  ;  and  as 
sound  statesmen  and  politicians.  The  plaintiffs  in  error  ask  to  impose 
restraints  on  the  states,  which  will  deprive  them  of  powers  essential  to 
their  prosperity,  and  to  the  business  of  their  citizens. 

In  order  to  arrive  at  a  true  construction  of  the  constitutional  provision, 
it  is  proper  to  look  at  the  mischiefs  proposed  to  be  remedied  by  its  intro- 
duction into  the  instrument.  These  were  (he  excessive  issues  of  paper,  and 
authorizing  them  to  be  made  a  tender.  The  great  evil  was  making  the 
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bills  a  tender  ;  without  this,  it  was  a  voluntary  act  to  accept  and  to  refuse 
them  ;  and  no  injury,  but  such  as  was  freely  consented  to,  could  ensue. 
This  should  be  the  test  o^  a  bill  of  credit,  as  intended  by  the  constitution. 
A  state  can  borrow  money  ;  and  give  a  note  or  bond,  or  a  certificate, 
transferrible,  for  the  sum  borrowed.  The  amount  of  the  notes  or  bonds 
given  for  a  loan  made  to  the  state,  may  be  determined  by  her  and  the 
lenders  ;  and  they  may  circulate  as  the  holders  think  proper.  The  form 
may  be  precisely  the  same  as  that  of  any  other  bank-note  or  bond,  or  evi- 
dence of  debt ;  and  she  may  pledge  her  faith  and  her  property  for  the  pay- 
ment of  such  engagements.  If  notes  or  bonds  given  by  a  state  are  not 
made  a  tender,  they  will  not  be  said  to  be  bills  of  credit. 

Another  part  of  the  case  is  deserving  of  the  consideration  of  the  court. 
The  notes  given  to  the  bank  by  her  debtors,  and  by  the  law  authorizing 
them  to  be  taken,  are  made  payable  absolutely.  Suppose,  the  bank  to  be 
unconstitutional,  yet  the  notes  given  by  individuals,  and  held  by  the  bank, 
must  be  paid.  They  were  given  for  value,  by  those  who  gave  them  ;  and 
they  used,  for  the  purpose  of  purchasing  lands,  the  notes  received  by  them 
from  the  bank.  This  was  a  valuable  consideration  for  the  contract,  and 
imposes  an  obligation  to  pay  the  notes,  independently  of  any  other  matter. 
Whatever  is  a  benefit  to  one,  or  an  injury  to  another,  is  a  consideration. 

This  court  has  no  jurisdiction  of  the  case,  under  the  25th  section  of  the 
judiciary  act.  The  question  of  the  consideration  given  by  the  bank  for 
the  notes,  and  the  question  of  the  constitutionality  of  the  law,  were  both 
before  the  court  of  appe«ilR.  That  court  could  have  given  the  judgment 
which  was  given,  without  deciding  the  couHtitutional  question.  The  con- 
structiou  of  the  constitution  of  the  United  States  was  not  necessarily 
involved  in  the  judgment  given  in  this  ""cause.  This  is  an  essential  ,^ 
feature  in  every  case  brought  here  under  the  judiciary  act  of  '- 
1789. 

Clai/,  also  of  counsel  for  the  defendants  in  error,  said,  he  was  gratified 
by  the  learning  and  research  of  the  counsel  for  the  plaintiffs.  He  had  gone 
into  an  investigation  of  commercial,  historical  and  statutory  authorities, 
which  were  highly  interesting  ;  but  were  not  considered,  by  him,  essential 
to  the  decision  of  the  case  before  this  court. 

Ile^  had,  when  the  bank  was  established,  concurred  with  many  others, 
who  were,  with  him,  citizens  of  the  state  of  Kentucky,  in  the  opinion,  that 
it  was  impolitic  and  inexpedient ;  and  its  inexpediency  is  now  generally 
admitted.  But  among  those  who  promoted  the  establishment  of  the  insti- 
tution, none  went  further  than  some  of  those  who  now  come  before  this 
court  to  ask  to  be  relieved  from  the  obligations  they  entered  into  with  it ; 
and  for  which  they  received  and  used  the  notes  of  the  bank.  Those  notes 
have  all  been  redeemed  ;  they  fully  answered  the  purpose  of  those  who 
borrowed  them.  They  were  of  value  to  them  ;  they  solicited  them  from 
the  bank,  and  voluntarily  received  them.  It  is  doubted,  if  the  cause  of 
morals  would  be  most  promoted,  by  allowing  a  release  from  their  contracts, 
of  those  who  are  before  the  court ;  or  by  sustaining  the  bank,  even  if  it  is 
unconstitutional. 

The  old  Bank  of  Kentucky  had  a  capital  of  $1,000,000 ;  one-half  of 
which  was  reserved  by  the  state,  which  the  state  afterwards  paid  for. 
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Besides  this  property  of  the  state,  lands  were  pledged,  und  taxes  were  pay- 
able in  the  notes  of  the  Bank  of  the  Commonwealth.  Loans  on  mortgage 
of  real  estate  were  authorized  ;  and  these  mortgages  became  a  substitute 
for  real  property,  and  could  be  made  liable  for  the  debts  of  the  bank.  The 
bank  had  also  extraordinary  powers  for  the  collection  of  debts  due  to  it. 
^  Thus,  full  provision  was  made  for  the  preservation  of  the  solvency  of  the 
institution. 

The  depreciation  of  the  paper  of  the  bank  was  gradual,  and  afterwards 
became  very  great.  But  it  is  proper  to  state,  that  the  credit  of  the  paper 
afterwards  rose,  and  became  equal  to  par ;  and  in  credit  as  good  as  that  of 
the  notes  of  any  other  moneyed  institution  ;  so  it  continues.  The  depres- 
sion of  the  value  of  the  notes  of  the  Bank  of  the  Commonwealth,  was  similar 
to  that  of  all  other  banks  which  suspended  specie  payments.  It  was  not 
greater  than  the  notes  of  other  banks,  in  similar  circumstances. 
*o«il  ^^^^  questions  are  presented  in  this  case.  *lst.  Were  the  notes 
J  issued  by  the  state  of  Kentucky  ?  2d.  If  so  issued,  are  they  bills  of 
credit,  within  the  meaning  of  the  constitution  of  the  United  States  ?  The 
plaintiffs  in  error  must  establish  both  of  these  propositions  ;  if  they  do  not 
lustain  both,  they  will  fail  in  their  application  to  the  power  of  this  court. 
The  constitution  requires  both  properties  to  be  features  in  the  note  which 
formed  the  consideration  of  the  obligation  upon  which  the  suit  was  brought 
against  the  plaintiffs  in  error. 

1.  The  state  of  Kentucky  did  not  issue  these  notes,  they  were  issued  by 
a  corporation.  This  point  has  been  already  decided  in  the  case  of  Wister^ 
2  Pet.  318.  The  defence  set  up  in  that  suit  was,  that  the  bank  and  the  state 
of  Kentucky  were  the  same,  and  that  the  state  was  alone  the  defendant  in 
the  suit.  That  being  so,  the  suit  could  not  be  maintained,  and  the  court 
had  no  jurisdiction.  They  very  question  in  the  case  was  the  identity 'of  the 
bank  and  the  state  ;  and  whether  tho  emissions  of  notes  were  by  the  state 
or  by  the  bank.  This  is  expressly  declared  by  Mr.  Justice  Joqnsok,  in  the 
opinion  of  the  court. 

It  is  not  important,  in  considering  this  case,  to  inquire  what  portion  of 
the  sovereign  power  of  the  state  was  given  to  the  bank,  by  the  appointment 
by  the  state  of  the  officers  who  conducted  it.  The  number  of  the  officers 
was  of  no  consequence.  If  the  argument  of  the  plaintiffs  in  error  is  good  as 
to  the  delegation  of  all  the  power,  it  is  good  as  to  part ;  as,  if  the  state  is 
represented  by  the  officers  of  the  bank  in  any  extent,  it  will  be  sufficient, 
so  far  as  this  point  is  under  consideration,  to  make  the  state  the  actor  in  the 
operations  of  the  institution.  The  defendants  in  error  must  show,  and  they 
can  do  so,  that  the  issues  of  the  bank  were  not  those  of  the  state.  It  is 
contended,  that  the  whole  of  the  operations  of  the  bank  were  those  of  a  cor- 
poration, acting  under  the  law  of  its  creation  ;  and  managing  funds  provided 
and  set  apart  by  distinct  and  positive  appropriations,  for  the  security  of  its 
operations  ;  in  which  the  state  was  not  acting  or  interfering. 

It  is  said  by  the  plaintiffs  in  error,  that  the  issues  of  the  notes  by  a  cor- 
poration created  by  a  state,  is  but  an  indirect  action  by  the  state,  of  that, 
which  the  constitution  of  the  United  States  prohibits  to  be  done,  directly. 
This  is  not  admitted.  If  the  position  assumed  is  true,  all  banks  incorpor- 
*9R9l  *^®^  ^y  states  are  obnoxious  to  the  same  censure,  for  all  derive  their 
'  powers  under  state  laws  ;  and  if  the  *rule  asserted  can  be  stretched  to 
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iDolude  the  Bank  of  the  Commonwealth,  it  will  take  in  all  banks  ;  it  will 
operate  to  the  same  extent  on  all.  The  argument  of  the  counsel  for  the 
plaintiffs  in  error  goes  to  show  that  all  state  banks  are  unconstitutional.  But 
you  cannot  stop  at  state  banks.  Other  obligations  for  the  payment  of  money 
form  a  part  of  the  circulating  medium.  Are  not  bills  of  exchange  author- 
ized by  state  laws,  and  their  payment  enforced  by  state  laws  ?  They  are 
thus  brought  into  circulation,  and  they  form  a  part  of  the  currency  of  the 
community.  So,  the  notes  of  a  private  individual  owe  their  credit  to 
the  laws  of  the  state  in  which  they  are  issued,  as  those  laws  compel  their 
payment  by  the  maker.  Thus,  these  issues  are  founded  on  state  laws. 
The  argument  then  goes  too  far.  It  should  stop  at  the  plain  intention 
of  the  constitution  ;  and  at  the  object  it  proposed  to  accomplish. 

What  are  the  principles  and  the  rules  which  should  govern  the  court  in 
this  case  ?  This  court,  in  the  Georgia  Case,  say,  that  only  such  a  violation 
of  the  constitution  as  is  plain  and  palpable,  should  call  into  action  its  powers 
under  the  provisions  of  the  instrument.  The  language  of  the  constitution 
is  that  which  is  in  common  use,  well  understood  by  the  community  and 
known  to  those  upon  whom  it  was  intended  to  operate  ;  nor  should  the  aid 
of  foreign  laws  or  usages  be  called  on  for  its  interpretation.  This  is  not 
necessary,  and  would  involve  the  proper  understanding  of  it,  in  difficulty 
and  in  doubt.  The  constitution  is  to  be  construed  with  a  view  to  these 
principles.  The  proper  and  certain  interpretation  will  be  adopted,  whatever 
will  be  the  consequences.  Courts  have  sustained  an  interpretation  of  laws 
which  had  been  given  to  them,  although  they  have  regretted  their  obligation 
to  do  so.  Will  not  this  court  limit  the  constitution  to  its  plain  meaning,  and 
its  evident  interpretation  ?  If  viewing  its  provisions  by  these  rules,  defects 
are  found  in  it,  the  court  has  no  power  to  remedy  them  ;  but  ample  powers 
for  the  purpose  are  provided  in  it.  The  application  of  the  rules  which  are 
applied  to  the  construction  of  statutes,  is  protested  against.  The  constitu- 
tion is  not  to  be  interpreted  by  such  rules  ;  and  the  framers  of  the  instru- 
ment, and  the  people  when  they  adopted  it,  did  not  intend  to  subject  it  to 
the  exercise  of  the  same  powers  of  interpretation,  which  courts  properly 
exercise  over  legislative  enactments. 

The  constitution  prohibits  the  issuing  bills  of  credit  by  states,  and 
♦this  does  not  apply  to  corporations,  nor  to  any  other  issuing  but  by  r^oga 
the  sovereign  action  of  a  state.  This  is  the  clear  and  plain  language  ^ 
of  the  constitution  ;  and  confined  to  the  action  of  a  state,  there  is  no  diffi- 
culty. In  the  case  of  Craig  v.  State  of  Missouriy  the  issues  were  by  the 
state,  by  its  officers  specially  and  expressly  authorized  and  commanded  to 
issue  the  paper.  Whatever  doubts  were  entertained  upon  the  question 
whether  the  issues  were  bills  of  credit,  none  existed,  that  the  paper  was  that 
of  the  state.  No  person  responsible  or  suable  was  put  forth,  when  the 
obligations  were  given. 

The  counsel  for  the  plaintiffs  has  failed  to  show  that  the  notes  of  the 
Bank  of  the  Commonwealth  were  issued  by  the  state  of  Kentucky.  The  notes 
were  the  notes  of  a  corporation.  The  name  of  the  state  is  not  mentioned 
in  them.  The  corporation  only  binds  itself  for  their  payment ;  the  funds 
of  the  corporation  were  only  answerable  for  the  redemption  of  this  pledge. 
How,  then,  can  it  be  said,  they  were  issued  by  the  state,  and  that  they  were 
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bills  of  credit  of  the  Btate  ?  Nothing  appears  in  their  language,  nothing  in 
the  emission  of  them,  to  sanction  such  an  assertion. 

If  a  state  owns  the  whole  or  a  part  of  the  capital  of  a  bank,  she  may  be 
a  corporator.  It  cannot  be  said,  that  she  may  be  a  corporator  for  part  of 
the  capital  stock,  and  cannot  be  for  the  whole.  On  what  principle  can  this 
limitation  be  established,  and  shall  it  be  ascertained?  A  bank  may  be 
constitutional,  and  its  operations  legal,  until  a  state  shall  take  an  interest 
in  its  capital ;  and  its  unconstitutionality  will  begin  and  be  complete,  when 
a  state  shall  assume  the  full  ownership,  by  a  fair  purchase  of  the  stock  of 
its  whole  capital.  Such  a  change  of  character  cannot  be  sanctioned ;  it  can 
never  take  place.  The  fact  that  a  state  may  own  a  part  of  the  capital  of  a 
bank,  as  was  held  by  this  court  in  the  case  of  Planters^  Bank  of  Georgia  ; 
that  a  state  may  become  a  corporator  in  a  bank  ;  is  decisive  of  the  right  of 
a  state  to  make  herself  a  sole  operator.  The  decision  of  this  court  in  the 
case  last  referred  to,  and  in  the  case  of  WisteTy  cited  from  2  Peters,  has 
closed  all  doubt  upon  this  point. 

Are  the  notes  of  the  Commonwealth  Bank  bills  of  credit  ?  The  argu- 
ment and  the  authorities  relied  upon  by  the  counsel  for  the  plaintiff^  in 
error,  have  been  listened  to  with  profound  and  anxious  attention,  for  the 
purpose  of  finding  a  definition  of  a  bill  of  credit.  This  has  been  done  with- 
*284l  ^^^  success.  *The  definition  which  is  submitted  to  the  court,  on  the 
-*  part  of  the  defendants  in  error,  which,  if  any  can  be  given,  seems  to 
approach  nearer  to  the  meaning  of  the  constitution  than  any  other  which 
has  been  offered,  is,  that  it  is  a  bill  resting  on  credit  alone,  with  no  other 
basis  to  support  it.  The  forms  of  bills  of  credit  have  varied  ;  but  the  faith 
of  the  state  was  always  pledged  for  their  redemption  or  payment.  The 
convention  which  formed  the  constitution  of  the  United  States  had  the  evils 
of  the  paper  currency,  issued  during  the  revolutionary  contest,  before  it ; 
and  the  provision  was  introduced  in  reference  to  those  evils,  and  to  the  state 
of  things  which  they  produced.  Under  these  views,  they  intended,  by  a 
bill  issued  on  credit,  one  for  the  payment  of  which  there  is  no  adequate 
provision  ;  resting  on  public  faith  for  its  redemption.  But  if  we  cannot  get 
a  definition,  we  can  look  at  what  were  the  properties  of  the  paper  currency 
of  the  revolution,  and  see  if  they  were  the  same  as  the  notes  of  the  Common- 
wealth Bank  of  Kentucky.  1.  That  currency  was  issued  by  and  in  the 
name  of  the  states,  individually,  or  by  congress.  2.  It  performed  the  office 
of  money,  or  of  a  circulating  medium.  3.  There  existed  no  compulsory 
power  to  enforce  its  payment.  4.  There  was  no  adequate  provision  for  its 
redemption  ;  and,  in  fact,  it  was  not  redeemed.  All  the  mischiefs  of  a  paper 
currency  are  prevented,  that  can  exist,  if  the  payment  of  it  in  gold  or  silver 
may  be  enforced  ;  and  nothing  of  this  kind  existed  in  reference  to  the 
revolutionary  bills  of  credit. 

If  the  notes  of  the  Commonwealth  Bank  were  of  this  description, 
the  defence  will  be  abandoned.  They  were  money,  and  they  performed  the 
offices  of  money.  They  were  subjected  to  the  power  to  compel  their  pay- 
ment, by  an  appeal  to  the  tribunals  of  the  estate  ;  and,  as  was  done  in  Wis- 
teria Casey  by  a  successful  appeal  to  the  courts  of  the  United  States.  The 
paper  issued  by  the  bank  is  described  in  the  17th  section  of  the  act  of  the 
assembly.  It  was  expressly  declared,  that  all  the  notes  should  be  redeem- 
able in  gold  and  silver.  In  the  first  section  of  the  act,  the  bank  is  declared 
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to  be  a  corporatioD,  capable  of  suing  and  of  being  sued,  and  of  being  com- 
pelled  to  pay  their  notes,  undeniably,  in  gold  or  silver.  In  every  instance 
of  the  revolutionary  and  ante-revolutionary  paper,  there  was  an  inadequacy 
of  *fund8.  These  statements  show,  individually,  that  there  was  no  ^^ 
coincidence  between  the  notes  of  the  bank,  or  the  bills  of  credit  of  ^ 
the  revolution  ;  except  only  that  both  performed  the  office  of  money.  These 
are  bank-notes,  redeemable,  and  redeemed,  by  specie,  and  payable  on  demand, 
and  they  are  not  bills  of  credit.  Such  notes  as  these  were,  are  the  repre- 
sentatives and  evidence  of  specie  ;  and  such  a  note  is  like  a  check  for  the 
payment  of  money.  But  bank-notes  were  not  the  paper  of  the  revolution  ; 
and  the  words  of  the  constitution  do  not  comprehend  them.  It  is,  then, 
clearly  established,  that  those  notes  were  not  bills  of  credit,  and  were  not 
affected  by  the  constitutional  prohibition. 

It  is  not  true,  that  the  states  which  issued  the  bills  of  credit  before  the 
adoption  of  the  constitution,  could  be  sued  for  those  bills.  The  citizens  of 
other  states  could  institute  suits,  but  not  their  own  citizens  ;  and  thus  the 
limited  liability  of  those  states  is  not  a  feature  like  that  which  existed  in 
the  notes  of  the  Commonwealth  Bank.  The  larger  portion  of  all  the  bills  of 
a  state  would  be  held  by  its  own  citizens,  and  as  to  that  portion,  no  liability 
to  suit  existed.  The  Commonwealth  Bank  of  Kentucky  is,  like  the  banks  of 
other  states,  created  for  the  benefit  of  the  state  and  its  citizens  ;  and  having 
provision  made  for  the  full  payment  of  its  obligations,  and  subjected  to 
suits  ;  and  all  its  bills  and  notes  have  been  redeemed.  Although,  when  other 
banks  suspended  specie  payments,  their  notes  were,  temporarily,  bills  of 
credit ;  yet  the  liability  of  the  bank  to  suits  for  the  sums  due  by  them,  gave 
them  a  distinct  character. 

The  day  will  be  disastrous  to  the  country,  when  this  court  shall  throw 
itself  on  the  ocean  of  uncertainty,  and  adopt  an  interpretation  of  the  pro- 
hibition of  the  constitution  which  will  apply  to  a  constructive  bill  of  credit. 
The  large  and  prosperous  commercial  operations  of  our  country  are  carried 
on  by  bills  of  exchange,  notes,  and  bank-notes,  redeemable  in  specie,  and  on 
which  suits  may  be  brought,  should  they  not  be  paid  according  to  their 
tenor.  The  credit  of  all  such  bills  may  be  brought  into  question,  should  the 
court  decide  this  case  against  the  defendants.  Keep  to  the  plain  meaning 
of  the  terms  of  the  constitution,  and  do  not  seek,  by  construction,  to  include 
in  its  prohibitions  such  paper  as  that  which  is  brought  into  question  in  this 
case,  and  all  will  be  safe. 

Southard^  for  the  plaintiffs  in  error. — There  are  two  questions,  which  it 
is  not  proposed  to  discuss.  *They  are,  1.  Has  the  court  jurisdiction  r^^ocfl 
of  the  case?  The  plea,  in  words,  denies  the  constitutionality  of  the  ^ 
law  of  Kentucky,  creating  the  bank.  The  jurisdiction  of  the  court  is  there- 
fore apparent  upon  the  record,  and  the  case  in  10  Pet.  368,  carefully  and 
clearly  reviews  all  the  decisions  on  this  point.  2.  If  the  law  be  unconstitu- 
tional, is  the  contract  void  ?  It  is  understood,  that  the  opinion  of  the  court 
in  Craig  v.  JUissouri,  was  nearly  unanimous,  in  affirming  the  illegality  of 
such  contract.  I  cannot  persuade  myself  that  it  is  proper,  for  me,  to 
attempt  to  sustain  by  argument,  what  this  court  has  so  recently  decided. 
To  suppose  that  it  will  alter  its  opinion,  from  year  to  year,  or  change  its 
decisions  upon  such  question,  when  there  happens  to  be  a  change  of  its 
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members,  would  not  be  respectful  to  such  a  tribunal ;  but  it  would,  if 
it  were  true,  justify  the  application  to  our  country,  of  the  truth,  miser  a  eat 
seroituSy  ubi  lex  aut  vaga  aut  incognita  e$U 

Nor  shall  I  postpone  my  argument  to  combat  the  allegations  of  fraud 
and  wrong  against  my  clients.  Such  charges  arc  easily  thrown  out,  and  are 
not  unfrequently  used  to  aid  in  legal  discussions,  although  very  inappropri- 
ate to  such  discussions.  They  cannot,  here,  be  met  by  evidence  and  explana- 
tions ;  cannot  be  persuasive  and  controlling  upon  the  judgment  of  this  court; 
and  are  no  more  applicable,  in  this  case,  than  in  all  othei*s,  where  a  defend- 
ant has  received  money,  and,  for  just  cause,  refuses  to  refund  it.  They 
might  easily  be  retorted  on  the  adverse  party,  but  I  do  not  feel  the  necessity 
of  doing  it.  There  is  enough  in  the  constitution  and  laws  to  justify  my 
clients  in  claiming  the  judgment  of  the  court,  and  to  them  I  apply  my  ob- 
servations. 

I  am  to  maintain,  that  the  law  of  the  state,  entitled  '^  an  act  to  establish 
the  Bank  of  the  Commonwealth  of  Kentucky,"  approved  29th  November 
1820,  was  a  violation  of  the  constitution  of  the  United  States ;  and  its  bills 
were  hills  of  credit,  within  the  prohibition  of  the  constitution.  There  are 
two  provisions  in  the  constitution  which  are  connected  with,  and  control 
this  subject.  The  one  gives  power  to  congress ;  the  other  restrains  the 
power  of  the  states.  Art.  1,  §  8,  pi.  5  :  "  Congress  shall  have  power,  &c., 
to  coin  money,  regulate  the  value  thereof,  and  of  foreign  coins  ;  and  fix 
the  standard  of  weights  and  measures  :"  and  pi.  6  adds,  **  to  provide  ^or  the 
punishment  of  counterfeiting  the  securities  and  current  coin  of  the  United 
^^  ,  States."  This  gives  the  power  to  the  Union.  *The  10th  section  of 
^  J  same  article  declares,  that  no  state  shall  enter  into  any  treaty,  alliance 
or  confederation  ;  grant  letters  of  marque  and  reprisal ;  coin  money  ;  emit 
bills  of  credit ;  make  any  thing  but  gold  and  silver  coin  a  tender  in  payment 
of  debts  ;  pass  any  bill  of  attainder,  ex  post  facto  laWy  or  law  impairing  the 
obligation  of  contracts  ;  or  grant  any  title  of  nobility.  This  restrains 
the  authority  of  the  states. 

The  phraseology  and  form  of  expression  in  these  clauses  of  the  constitu- 
tion deserve  attention.  They  are  similar,  both  in  the  grants  of  power  to 
one  portion  of  our  government,  that  of  the  Union  ;  and  the  restrictions  upon 
the  other,  that  of  the  states.  And  as  the  phraseology  and  form  of  expres- 
sion are  the  same,  the  construction  must  correspond.  Each  power  and  each 
restraint  is  separate  and  distinct  from  the  others  ;  although  they  were  com- 
bined in  the  same  sentence,  simply,  because  they  were  of  the  same  nature 
and  character.  Thus,  ''congress  may  coin  money  ;"  this  is  one  power,  sub- 
stantive and  different  from  the  rest.  "  May  regulate  the  value  thereof,  and 
of  foreign  coins,"  is  another  power ;  ''  may  fix  the  standard  of  weights  and 
measures,"  is  still  another.  Each  may  be  exercised  without  the  rest.  Con- 
gress may  coin  money,  without  regulating  the  value  of  foreign  coins,  or  fix- 
ing the  standard  of  weights  and  measures  ;  so  it  may  do  either  one  or 
both  of  the  two  latter,  without  the  former.  They  are,  and  were  intended  to 
be,  separate  acts  of  the  government ;  one  or  all  of  which  might  be  performed, 
at  such  times  and  under  such  conditions,  as  the  discretion  of  those  who 
administered  it  should  select.  The  nature  of  the  acts  and  the  form  of  ezpres- 
sion,  both  require  this  understanding  and  construction  of  the  instrument. 
The  same  remark  applies  to  the  restrictions  upon  the  states,  in  the  10th 
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section.  Taking  the  part  of  it  which  is  directly  involved  in  this  discussion, 
we  see  that  they  may  "  not  coin  money."  That  is  one  power,  which,  as  inde- 
pendent states,  they  possessed,  before  their  union  ;  but  which  is  now  denied 
to  them. '  They  may  not  "  emit  bills  of  credit."  That  is  another  power 
antecedently  possessed  and  exercised  by  them,  which  is  now  forbidden.  They 
may  not  '^  make  anything  but  gold  and  silver  coin  a  tender  in  payment  of 
debts."  That  is  a  third  power,  frequently  practised,  but  now  prohibited. 
These  powers,  though  of  the  same  general  character,  and  affecting  *the  r^ooo 
same  interests,  were  separately  used  by  the  states.  They  might  coin  *- 
money,  without  emitting  bills  of  credit,  or  making  anything  bat  specie  a 
legal  tender.  They  might  and  did  emit  bills  of  credit,  without  coining 
money  or  creating  a  legal  tender.  They  might,  if  they  had  so  chosen,  have 
created  a  legal  tender,  without  coining  money  or  issuing  bills  of  credit.  The 
acts  were  distinct  in  their  nature,  and  separately  performed  ;  but  two,  or  all 
of  them,  might  have  been  performed  at  the  same  time,  and  by  the  same 
act  of  legislation.  The  framers  of  the  constitution,  thus  regarding  them, 
united  them  in  one  sentence  ;  bnt  clearly  restrained  each  of  them,  whether 
combined  or  disunited,  in  the  action  of  the  states ;  and  they  framed  their 
prohibition  in  the  same  mode  and  form  as  they  granted  the  correlative 
powers  to  the  general  government. 

In  construing  the  instrument,  therefore,  we  must  apply  the  same  princi- 
ples to  both  clauses.  We  must  keep  the  acts  separate ;  and  the  rules  which 
we  apply  to  the  grants,  we  must  apply  also  to  the  restrictions.  If,  in  the 
authority  to  coin  money  and  regulate  the  value  of  coins,  we  find  full  and 
exclusive  control  on  the  subject  given  to  congress ;  we  must  also  find  in  the 
restrictions,  complete  restraint  from  the  exercise  on  the  part  of  the  states. 
The  propriety  of  this  might  be  enforced,  and  be  illustrated,  by  various 
examples  in  the  constitution  itself.  To  coin  money,  then,  is  one  power  ;  to 
emit  bills,  a  second  ;  to  make  a  tender,  a  third  :  in  their  nature,  and  in  the 
language  of  the  constitution,  distinct  and  independent  of  each  other.  And 
the  restrictions  upon  the  states  apply  to  each  as  a  separate  act,  or  exercise  of 
power. 

The  court  will  perceive  my  object.  The  powers  to  emit  bills  of  credit, 
and  to  make  a  tender,  have  been  treated,  in  argument,  as  if  they  were  one 
and  the  same  thing  ;  and  it  has  bnen  urged,  that  the  emission  of  bills  of  credit 
which  was  forbidden,  was  that  emission  only  which  was  connected  with,  and 
received  its  character  from,  the  fact,  that  the  bills  were  made  a  tender ; 
and  that  unless  they  were  made  a  tender,  their  emission  was  not  forbidden. 
There  is  nothing  in  the  words  and  phraseology  of  the  constitution,  nor  in  the 
nature  of  the  acts,  to  justify  or  sustain  the  argument.  A  state  may  violate 
one  or  both  of  these  restraints,  and  its  legislation  will  be  void,  because  uncoh- 
stitutional.  It  may  issue  bills,  and  yet  not  require  that  they  shall  be  received 
in  payment  of  debts.  It  may  not  issue  bills,  and  yet  may  require  something 
like  specie  to  be  received,  by  its  *citizens,  in  discharge  of  debts.  Both  .^ooii 
would  be  improper,  and  equally  so.  In  practice,  the  two  acts  have  ^ 
not  been  the  same.  Previous  to  the  revolution,  all  the  states  issued  bills  of 
credit.  In  a  proportion  of  the  cases,  they  were  not  made  a  tender.  A  refer- 
ence to  the  books,  on  this  point,  has  been  made,  and  need  not  be  repented. 
This  court,  in  4  Pet.  435,  stated  the  fact  with  historical  accuracy.  The  gen- 
eral government  has  also  issued  bills,  without  making  them  a  tender.     The 
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treasury  notea  of  the  war  of  1812,  were  bills  of  credit,  but  they  were  not  a 
tender.  The  government  had  authority  to  issue  them  ;  its  necessities  justi- 
fied their  emission.  But  it  did  not  require  that  they  should  be  received  by 
the  people  of  the  United  States  in  payment  of  debts.  Will  it  be  seriously 
debated,  that  they  were  not,  therefore,  bills  of  credit ;  and  that,  if  the  states 
had  issued  them,  they  would  have  been  constitutional  ? 

The  plea  in  the  case  before  the  court,  puts  in  issue  the  constitutionality 
of  the  whole  law  ;  and,  if  it  be  found  to  violate  either  of  the  prohibitions, 
it  must  be  declared  void.  It  could  not  authorize  the  issuing  of  bills  of 
credit  by  the  state  ;  nor  could  it  make  either  the  bills  issued,  or  anything  else, 
but  specie,  a  legal  tender. 

That  the  view  presented  is  in  conformity  with  the  opinions  of  those  who 
best  understood  the  constitution  in  its  early  days,  I  refer  to  the  Federalist, 
193  ;  the  number  written  by  Mr.  Madison.  If  a  different  opinion  is  conveyed 
in  his  letter  to  Mr.  Ingcrsoll,  which  I  do  not  admit,  it  can  only  be  regretted ; 
and  we  must  appeal  from  the  inattentive  commentator,  to  the  constitutional 
lawyer,  sitting  in  judgment,  when  every  faculty  is  awake.  I  refer  also  to 
Craig  v.  Missouri^  4  Pot.  434,  where  the  chief  justice,  for  the  court,  draws 
the  clear  distinction  ;  and  the  dissenting  judges  do  not  deny  it. 

I  might,  then,  consider  myself  as  already  relieved  from  one  difficulty 
which  has  been  interposed  in  this  cause.  But  I  venture  to  urge  a  further 
consideration.  The  separation  of  all  these  powers  of  coining  ;  issuing  bills  ; 
making  legal  tenders  ;  fixing  standards  ;  and  the  bestowal  of  them  on  the 
Union,  to  the  total  exclusion  of  the  states  ;  was  indispensably  necessary  to 
accomplish  the  great  ends  for  which  the  constitution  was  formed.  Tts  lead- 
ing object  was  to  make  the  people,  one  people,  for  many  purposes  ;  and  espec- 
ially as  to  the  currency.  One,  so  far  as  to  the  high  immunities  and  priv- 
ileges of  free  citizens  are  concerned.  One,  in  the  rights  of  holding, 
*9Qol  P"'*^^*s^'^g  *and  transferring  property.  One,  in  the  privilege  of 
-I  changing  domicil  and  residence  at  pleasure.  One,  in  the  modes  and 
means  of  transacting  business  and  commerce.  It  intended  to  break  down 
the  divisions  between  the  states  ;  so  far,  if  you  please,  and  so  far  only,  as 
to  remove  all  obstacles  to  intercourse  and  dealing  between  their  respective 
citizens.  To  do  this,  one  currency  was  necessary.  The  dollar  and  the  eagle 
of  Georgia,  must  be  the  dollar  and  the  eagle  of  Maine.  That  which  would 
purchase  property  or  pay  a  debt  in  Virginia,  must  purchase  property  or  pay 
a  debt  in  Massachusetts.  Hence,  the  power  of  creating  and  regulating 
the  currency  was  given  to  the  Union,  and  withdrawn  from  the  states.  One 
power,  the  common  will  of  the  whole,  is  to  decide  what  that  currency  shall 
be.  Congress  shall  coin  money — the  states  shall  not.  Congress  shall  regu- 
late the  value  of  coins,  domestic  and  foreign — the  states  shall  not.  The 
authority  is  fully  and  absolutely  given  to  the  Union,  without  restriction  or 
limitation.  The  states  can  do  nothing  which  shall  interfere  with  the  estab- 
lishment of  a  uniform,  common  currency,  and  with  a  uniform  standard  of 
value — a  standard  which  every  citizen  is  to  have,  no  matter  where  he  resides, 
or  with  whom  he  deals  ;  which  the  resident  of  each  state  shall  employ  in  his 
transactions  with  those  of  every  other  ptate. 

This  transfer  of  power  to  the  united  body  was  indispensable.  Before 
the  revolution,  there  was  no  common  currency,  or  standard  of  value  ;  except 
as  the  colonies  were  subject  to  those  of  the  mother  country.  During  the 
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confederation,  there  was  none — none  established  and  regulated  by  com- 
petent authority.  Each  state,  with  an  unrestricted  will,  made  one  for  itself. 
To  do  this  was  one  of  the  attributes  which  they  assumed,  when  they  declared 
themselves  independent.  It  is,  indeed,  a  natural,  inalienable,  indispensable 
attribute  of  sovereignty,  in  all  nations,  civilized  and  savage.  How  the 
states  exercised  it,  during  the  confederation,  in  the  first  moments  of  their 
national  existence,  is  matter  of  interesting,  but  not  of  necessary,  inquiry  in 
this  stage  of  the  argument.  But  when  they  passed  from  confederation  to 
union,  their  right,  in  this  respect,  necessarily  ceased.  A  confederation  might, 
a  union  could  not,  exist,  with  the  power  exercised  according  to  the  will  or 
caprice  of  the  different  members.  The  confederacies  of  Greece,  Holland, 
Switzerland,  Germany  and  others,  had  existed,  with  such  exercise.  The 
Union  requir;  d  one  currency  to  place  all  its  citizens  on  the  same  platform 
— to  obviate  *innuraerable  causes  of  dissatisfaction  and  disliker— to  r^oni 
give  to  the  common  government  the  authority  which  was  absolutely  ^ 
indispensable  to  enable  it  to  accomplish  the  great  and  benevolent  purposes 
for  which  it  was  created.  Hence,  the  power  conferred  upon  it  is  exclusive. 
To  reason  safely,  we  must  keep  this  in  view  :  and  as  the  restrictions  upon 
the  states  are  meant  as  the  guards  of  that  power,  we  must  so  construe  them 
as  not  to  permit  them  to  encroach  upon  or  interfere  with  the  power.  The 
power  and  the  guards  must  stand  together,  and  may  not  destroy  each  other. 

What  then  is  the  power  to  create  and  regulate  a  currency  for  the  Union  ? 
It  is,  to  establish  by  law,  that  which  all  shall  receive,  as  money  ;  which  shall 
pass,  at  a  fixed  value,  in  all  the  transactions  of  society,  and  having  the 
national  sanction,  that  nothing  created  by  others,  shall  interfere  to  defeat 
it.  It  is  to  make  a  legal  tender.  To  establish  the  material  and  the  standard 
by  which  all  contracts  shall  be  governed  ;  which  do  not  themselves  provide 
otherwise  by  agreement  between  the  parties.  To  prescribe  what  the  debtor 
may  be  compelled  to  pay  in  satisfaction  of  his  debt,  and  what  the  creditor 
shall  receive  from  him.  Such  a  currency  was  altogether  proper  and  indis- 
pensable, under  a  system  which  for  the  first  time  in  the  history  of  free 
governments,  established  it  as  a  fundamental  principle,  that  "  the  citizens 
of  each  state  shall  be  entitled  to  all  privileges  and  immunities  of  citizens  in 
the  several  states.'*  It  was  impossible  to  carry  out  this  principle  with- 
out it. 

Congress,  in  1789,  immediately  after  the  government  commenced,  passed 
a  law  in  relation  to  certain  foreign  coins,  and  by  a  long  chain  of  acts, 
familiar  to  the  court,  and  ending  in  1834,  from  time  to  time,  regulated  them, 
as  convenience,  discretion  and  the  condition  of  our  own  coinage  required. 
In  1792,  they  established  a  mint,  and  cautiously  prescribed  the  coins  which 
should  be  made,  the  standard  by  which  they  were  governed,  and  the  value 
at  which  the  citizens  of  the  Union  should  receive  them.  This  law  created  a 
currency  for  the  Union.  It  has  been  called  constitutional  currency.  It  is 
constitutional,  because  the  law  creating  it  was  authorized  by  the  constitu- 
tion ;  but  it  is  not  so,  in  that  sense  alone.  The  constitution  authorized 
congress  to  create  a  legal  currency,  and  this  is  its  proper  designation — legal 
currency,  or  money  current  by  law.  Congress  might  have  created  a 
legal  currency,  *not  of  gold  and  silver.  They  issued  treasury  notes,  r^^ooo 
and  chartered  a  bank.  They  had  the  power  to  make  the  treasury  and  L 
bank-notes  a  legal  currency,  a  lawful  tender,  because  the  power  is  without 
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restriction  in  the  constitution.  But  it  would  have  been  n^ost  injudicious 
and  inexpedient.;  an  exercise  of  discretion,  unjustifiable  then,  and  which 
will  not,  and  ought  not,  to  be  exhibited  hereafter.  Power  and  duty  are  not 
always  the  same.     Policy  and  power  are  often  opposed. 

The  court  will  remark,  that  I  do  not  labor  to  define,  but  I  desire  to  dis- 
tinguish between  currency  and  money,  or  circulating  medium.  Legal  cur- 
rency is  what  the  government,  by  rightful  authority,  declares  shall  pass  at 
a  fixed  value,  in  the  transactions  of  society,  as  gold  and  silver  here  ;  money 
or  circulating  medium  is  that  which  passes  by  consent  and  agreement,  or 
otherwise,  in  contracts  and  business  transactions.  It  may  be  gold  and  silver 
or  bills  of  credit,  or  even  promissory  notes,  which  are  received  as  discharges 
of  debts.  The  former,  in  all  countries,  is  small  in  amount,  in  ours  not  more 
than  from  seventy-five  to  eighty  millions ;  the  latter,  if  all  kinds  are 
embraced,  reach  probably  to  nearly  one  thousand  millions.  The  former  is 
the  standard  and  regulator  of  the  latter.  The  former  is  entirely  under  the 
disposal  of  the  general  government ;  and  it  was  the  avowed  purpose  of 
the  constitution  to  prevent  the  states  from  interfering  with  it.  The  latter  is 
not  prohibited  to  them.  But  it  was  that  they  might  not  touch  the  former, 
or  do  that  which  should  destroy  it,  that  the  prohibition  of  bills  of  credit  was 
inserted.  They  were  money  currency,  if  they  had  the  credit  and  faith  of 
the  state  stamped  upon  them  ;  and  their  circulation  would  interfere,  inju* 
riously,  with  the  common  intercourse  and  obligations  of  the  various  parts  of 
the  Union  with  each  other. 

Among  the  circulating  medium  are  to  be  found,  the  common  bank-bills, 
issued  by  corporations,  as  state  banks,  and  promissory  notes  issued  by  indi- 
viduals ;  as  by  Morris  and  Nicholson,  of  former  times  ;  and  the  Nashville 
firm,  and  others  of  more  recent  date.  They  are  not  legal  currency  ;  no  man 
is  compelled  to  receive  them  for  debts  due,  or  on  contracts.  No  man's  right 
to  refuse  them  can  be  questioned.  No  law  requires  them  to  pass  current ; 
it  is  matter  of  convention.  They  are  bills  of  credit  of  individuals  or  cor- 
porations, and  are  received  on  the  faith  and  credit  of  those  who  issue,  and 
at  the  hazard  of  those  who  receive  them.  They  form,  by  assent  of  parties, 
a  substitute  for  current  money  ;  but  have  no  legal  validity  as  such.  Indi- 
♦2d3l   *^^^^*^®  *"^  corporations  may  issue  them ;  and   those  with  whom 

■*  they  deal  may  receive  them,  without  violation  of  the  constitution  and 
laws,  unless  they  are  forbidden  to  do  so.  But  it  is  precisely  such  which  the 
Union  intended  to  prevent  the  separate  states  from  emitting,  on  their  own 
faith  and  credit.    And  for  most  obvious  reasons,  as  will  presently  be  further  \ 

seen.  •* 

It  is  not  my  purpose  to  contest  the  constitutionality  of  the  bills  issued  by 
individuals,  or  by  banking  incorporations,  who  have  authority  by  their 
charters  to  issue  them.    I  do  not  concur  in  the  printed  argument  which  has  I 

been  handed  to  the  court,  so  far  as  it  seems  to  declare,  that  all  these  state  | 

banks  are  unconstitutional ;  nor  is  it  necessary  for  my  argument,  or  my  : 

cause,  that  I  should  agree  to  that  position.  The  states  have  power  to  create 
corporations  ;  to  invest  them  with  the  right  to  issue  promissory  notes,  on  ' 

such  terms,  and  with  such  security,  as  shall  seem  proper  ;  to  place  them,  in 
this  respect,  on  the  footing  of  individuals.  But  the  states  have  not  the  power 
to  make  the  notes  issued  by  them  current  money,  or  compel  their  citizens 
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to  receive  them.  This  would  be  an  assumption  of  the  authority  which  has 
been  solemnly  vested  in  the  Union  alone. 

The  duty  of  congress  is  to  create  and  to  protect  a  common  currency  of 
the  Union.  The  power  to  create,  embraces  the  power  to  regulate,  and  the 
means  of  regulation.  The  means  and  the  character  of  this  regulation,  need 
not  be  explained  at  this  stage  of  the  argument.  But  it  will  be  found,  that 
the  admission  of  the  right  of  the  states  to  create  banks,  will  afford  an  argu- 
ment in  denial  of  the  right  of  the  states  themselves  to  issue  paper  on  their 
own  credit.  Why  should  these  notes  be  received  and  used  as  a  part  of  the 
circulating  medium?  Solely  from  the  unavoidable  scarcity  of  current 
money?  The  country  requires  more  circulation  than  specie  can  possibly 
afford.  They  are  necessary  for  the  business  of  society.  The  same  apolcgy 
existed  for  treasury  notes,  and  notes  of  a  bank  of  the  United  States.  Bills 
of  credit,  at  all  times,  have  this  justification,  no  other  ;  and  they  may  be  re- 
ceived, but  must  not  be  legalized  as  currency,  by  the  general  government. 
No  public  agent  of  the  Union,  no  representative  ought  to  recognise  them 
as  currency,  by  any  act  of  legislation.  I  urge,  then,  that  congress  has  the 
entire  control  of  the  currency,  and  with  it,  as  a  necessary  consequence,  the 
power  to  regulate  the  circulating  medium  ;  and  that,  until  there  is  an  ab- 
solute restriction  by  competent  authority,  ordinary  bank-bills  are  a  tolerated, 
legal  *and  constitutional  part  of  the  circulating  medium ;  but  no  r^ooi 
part  of  the  legal  currency.  *- 

This  view  of  the  constitution  can,  by  no  ])Ossibility,  create  difficulty,  or 
trespass  on  the  rights  of  the  states.  The  rule  as  to  them  is,  that  they  can- 
not issue  bills  which  shall  rest  on  their  own  funds  and  credit,  and  circulate 
as  money  by  governmental  authority.  There  is  no  necessity  for  them  to  do 
it ;  all  the  duties  which  remain  to  them  as  governments,  can  readily  be  per- 
formed without  it.  The  great  causes  which  have  always  created,  and  in  all 
countries,  the  necessity  for  this  exertion  of  power,  have  been  removed  from 
their  action.  Those  causes  had  connection  with,  and  sprung  from,  the  inter- 
course, peaceful  or  hostile,  with  other  nations  ;  almost  universally  from  war. 
The  Bank  of  England  was  created  to  enable  that  nation  to  carry  on  a  war 
with  its  great  rival.  Massachusetts,  Connecticut,  New  York  and  New  Jersey 
issued  their  first  bills,  to  obtain  aid  in  the  struggle  in  Canada.  South  Caro- 
lina raised  by  that  process  the  means  to  carry  on  her  war  against  the  Indians  ; 
and  both  the  state  and  confederate  bills  were  issued  to  sustain  the  war  of 
Independence.  But  all  foreign  intercourse  is  taken  away  from  the  states  ; 
they  wage  no  foreign  or  Indian  wars  ;  they  need  not,  therefore,  the  power, 
in  case  of  such  difficulties,  to  resort  to  this  expedient.  While  in  war,  it  is 
unnecessary,  in  peace,  it  would  produce  disastrous  consequences.  If  they 
were  to  issue  such  bills,  they  would  draw  a  direct  distinction  between  their 
own  citizens  and  those  of  other  states  :  and  if  they  were  rejected  or  dis- 
credited by  other  states,  or  by  the  Union,  distrust  and  dissatisfaction  would 
ensue,  and  the  Union  itself  be  weakened  and  endangered. 

Bank-bills,  or  promises  to  pay,  by  incorporations  or  individuals,  depend 
for  their  circulation  on  the  faith  reposed  in,  or,  in  other  words,  on  the  credit 
of,  those  who  issue  them.  And  it  matters  not  whether  the  promise  to  pay 
is  on  demand,  or  at  a  future  day,  or  at  the  discretion  or  convenience  of  the 
payee.  The  time  of  payment  has  nothing  to  do  with  their  character  as  bills 
of  credit.     A  bill,  to  pay  when  presented,  is  no  more  a  bill  of  credit,  than  if 
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it  fixes  a  day  when  it  is  to  be  paid,  as  a  year,  or  six  months  hence.  It  still 
rests  on  the  credit  of  the  maker.  This  is  so,  even  if  a  fund  is  mentioned  by 
which  it  may  be  secured  or  protected.  In  private  cases,  funds  are  seldom 
specified.  In  public,  almost  always.  It  was  so,  generally,  though  not  uni- 
versally, in  the  bills  of  credit  of  the  states,  before  and  during  the  revolu- 
♦9QKl  ^*^"*    ^^^  whether  with  or  without  a  *f  und,  the  credit  is  and  must  be 

■I  given  to  the  individual  or  party  who  makes  the  promise ;  and  who, 
by  that  promise,  binds  himself  to  satisfy  the  holder  for  the  amount.  In  this 
respect,  there  is  no  difference  between  the  makers ;  whether  private  citi- 
zens, corporations  or  states.  We  look  to  the  person  who  is  bound  to  see  the 
bill  paid  ;  and  it  is  his  bill  of  credit.  It  is  not  the  agent  who  may  sign  ;  it 
is  not  the  substitute,  but  the  principal.  And  if  he  be  found,  the  bill  is  the 
credit ;  the  trust  is  his,  and  upon  him. 

Banks  generally  issue  bills  payable  on  demand  ;  they  often  issue  notes, 
post-notes,  payable  at  a  future  day,  sometimes  bearing  interest,  and  some- 
times not.  Yet  they  are  still  their  notes  ;  their  bills  of  credit ;  they  are  cir- 
culating medium.  So,  the  government  issued  treasury  notes,  payable  at  a 
future  day,  and  bearing  interest.  They  were  the  bills  of  credit  of  the  govern- 
ment ;  and  their  circulation,  as  a  medium,  depended  on  the  credit  of  the 
government.  So  also,  if  a  state,  by  its  agents,  issue  bills,  for  which  the 
agent  is  not  individually  responsible,  but  which  must  be  paid  out  of  funds 
provided  by  the  states  ;  it  is  not  the  bill  of  the  agent,  but  of  the  state.  The 
form  is  nothing ;  who  is  to  pay,  and  out  of  whose  funds  is  the  payment  to 
be  made,  is  the  decisive  matter.  Now,  if  a  state,  by  its  agents  or  otherwise, 
issue  bills  which  pass  as  money,  they  pass,  not  on  the  credit  of  the  agent, 
but  of  the  state  itself.  If  that  credit  be  disgraced  and  rejected,  it  is  not  the 
agent  who  feels  and  suffers,  but  the  state.  ^  If  the  bills  are  refused  by  other 
states,  or  impeded  by  the  general  government,  the  state  is  affected ;  her 
separate  sovereignty  is  impeached.  Imputation  is  cast,  by  her  equals,  and 
by  the  Union,  on  her  credit  and  solvency.  Hence,  will  instantly  arise  a  train 
of  the  evils  to  a  Union  like  ours,  which  will  strike  the  mind,  without  the 
aid  of  description  or  argument.  The  constitution  designed  to  prevent  such 
results  ;  this  court  will  not  counteract  that  design.  But  this  is  not  all ;  these 
bills  are  the  money  of  the  citizens  of  the  state  ;  if  other  citizens  of  the 
Union  reject  it,  private  conflict  immediately  arises  ;  and  this  strange  exhi- 
bition is  made  in  a  Union  among  one  people,  that  a  part  have  one  currency, 
another  part  another.  And  the  citizens  of  the  state  which  emits  have  two 
governments,  one  of  which  they  may  pay  in  one  medium,  and  the  other  they 
must  satisfy  in  a  different  medium  ;  the  cities  of  other  states  are  compelled 
to  avoid  all  dealing  with  them,  or  receive  what  is  not  current  where  they 
reside.  This  train  of  reflection  deserves  consideration,  when  the  meaning 
♦20fl1  ^^  ^^®  constitution  is  sought.    *Those  who  made  it,  were  not  blind  to 

-*  such  effects.  The  great  principle  is,  that  the  Union  has  the  power 
over  the  common  currency.  The  states  cannot  interfere,  and  upon  their 
faith,  credit,  sovereignty,  establish  anything  which  is  to  have  that  character. 
They  may  authorize  their  citizens  to  issue  bills,  but  they  may  not  give  those 
bills  any  portion  of  their  power  or  authority,  or  credit.  The  moment  they 
do  this,  they  become  invested  with  a  new  character ;  they  become  public 
money  ;  national,  so  far  as  a  state  is  national ;  separate,  so  far  as  a  state  has 
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separate  and  independent  existence.     They  create  a  cnrrenoy  of  their  own, 
different  from  that  which  is  currency  elsewhere. 

It  has  been  snpposed,  that  this  grant  of  power  to  the  general  govern- 
ment arose  from  the  evils  which  the  states  had  inflicted  on  themselves  by 
paper  money,  and  was  intended  to  guard  them  from  a  repetition  of  these 
evils.  These  were  great  and  appalling  ;  their  history  is  one  of  imposition 
and  oppression  ;  and  they  doubtless  led  the  states  to  a  willingness  to  sur- 
render the  power :  but  it  was  not  so  much  to  create  a  guardianship  over 
the  states,  and  prevent  state  and  local,  as  confederate  difficulties,  that  the 
provision  was  inserted  in  the  constitution.  The  remedy  for  pre-existing 
and  for  prevention  of  future  evils  was  the  power  conferred  on  congress ; 
and  that  power  was  sufficient  for  its  object,  if  it  had  been  wisely  exercised. 
But  this  is  not  the  place  to  point  out  and  secure  its  proper  management ; 
difficulties  and  inconveniences  in  the  formation  and  administration  of  laws, 
are  not  for  this  tribunal. 

The  positions  resulting  from  the  preceding  suggestions  appear  to  be, 
1.  Congress  alone  can  establish  and  regulate  the  currency.  2.  States  may 
create  corporations  which,  like  individual  citizens,  may  issue  bills  of  credit. 
3.  These  may  be  received  or  rejected,  at  will,  by  the  citizen.  4.  Congress 
may  (determine  how  far  they  shall  be  treated  as  currency — as  a  tender.  6. 
In  doing  this,  they  must  make  the  currency  uniform. 

If  these  principles  have  been  explained,  we  may  inquire  further  into  the 
guards  which  are  provided  to  prevent  their  violation.  They  are  two  :  the 
states,  in  virtue  of  their  funds,  credit  and  sovereignty,  are  not  to  emit  bills, 
nor  make  a  tender  of  anything  but  gold  and  siver.  *Both  these  had  r^^^^ 
been  done  by  the  colonies  and  by  the  states,  in  innumerable  instances  ;  ^ 
some  producing  incalculable  evils,  others  rather  beneficial  than  injurious. 
In  New  Jersey,  for  example,  her  bills  had  been  so  regulated  and  secured, 
although  they  amounted  to,  nearly,  if  not  quite  two  millions  of  dollars,  that 
their  credit  and  payment  were  protected  ;  and  the  evils  felt  by  her  people, 
were  rather  from  the  paper  money  of  the  confederacy,  than  from  her  own  ; 
and  this  may  in  part  account  for  her  vote  on  some  questions  relating  to  this 
provision  of  the  constitution.     4  Elliot's  Debates  187. 

The  prohibition  is  in  the  most  absolute  terms.  "No  state  shall  emit 
bills  of  credit."  It  did  not  so  stand  in  the  draft  of  the  constitution 
reported  by  the  committee.  There,  it  was  conditional.  "No  state,  without 
the  consent  of  the  legislature  of  the  United  Slates,  shall  emit  bills  of 
credit."  4  Elliot's  Debates  123.  The  condition  was  expunged  ;  the  prohi- 
bition is  peremptory.  It  is  so  also  as  to  coining  money  and  making  a 
tender;  the  other  two  acts  which  might  interfere  with  the  general  powers 
granted  to  congress.  And  it  is  apparent,  that  one  of  them  is  no  more 
taken  away  than  the  others.  The  states  have  the  same  right  to  coin  money, 
as  to  emit  bills. 

These  bills  and  paper  money  were  one  and  the  same  thing.  The  paper 
money  of  the  colonies  and  of  the  new  states  were  called  bills  of  credit ; 
simply  because  issued  by  the  authority  of  the  states,  created  by  them,  and 
which  they  were  bound  to  redeem.  This  requires  no  argument  or  reference 
to  authority,  because  it  is  admitted  fully  by  the  adverse  counsel,  and  is  not 
denied.  The  paper  money  was  the  bills  of  credit,  and  there  was  no  other. 
Now,  if  all  bills  of  credit  are  forbidden,  then  all  paper  money  is  forbiddea 
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If  there  be  any  exception,  it  is  to  be  shown  by  those  who  maintain  the  va* 
lidity  of  the  state  issues.  Whatever  the  states  were  in  the  habit  of  issuing 
is  then  prohibited.  What  were  they?  I  shall  not  refer  to  the  multitude 
of  acts  which  have  been  cited,  and  to  which  the  court  have  references. 
They  were  all  of  one  character  ;  having  one  object,  and  one  substance.  They 
were  signed  by  state  officers,  commissioners,  committees,  by  persons  who 
were  agents  of  the  state,  and  acted  for  the  state,  not  for  themselves. 

The  court  cannot  but  be  familiar  with  Story's  Commentary  on  the 
Constitution  ;  which  gives  the  most  clear,  condensed  and  accurate  view  of 
♦9Qftl  *^®'^®  bills,  their  nature  and  effects,  which  is  within  the  *compa88 
^  of  my  reading.  I  use  it  as  one  of  my  guides  in  this  argument. 
3  Story's  Com.  222.  They  were  promises  by  the  agent  that  the  state  would 
pay  the  amount  mentioned,  on  demand,  or  at  a  fixed  day.  They  had  a 
fund  provided  for  their  redemption,  which  those  who  authorized  them  con- 
sidered sufficient  to  secure  their  payment ;  generally  taxes,  or  some  portion 
of  the  revenue  belonging  to  the  state.  The  sufficiency  of  this  fund  was  of 
no  importance,  as  to  their  character  as  bills  of  credit.  It  almost  always 
failed,  except  in  case  of  the  state  to  which  I  have  before  referred ;  but 
in  all  cases,  the  resort  was  to  the  funds  and  the  credit  of  the  state.  They 
were  permitted  to  pass  as  the  citizens  should  estimate  them  ;  or  they  were 
forced  into  circulation  by  legislative  command,  by  tender  laws.  They 
were  circulated  as  money,  and  in  every  instance  which  can  be  found,  they 
promised  payment  in  gold  and  silver,  in  specie,  or  in  current  money,  which 
meant  gold  and  silver.  In  all  cases,  they  were  bills  of  credit  and  paper 
money  ;  and  the  states  cannot  now  emit  anything  in  their  resemblance,  or 
having  their  object.  In  all  their  forms,  they  were  within  the  mischief  to  be 
remedied.     See  Craig  v.  Missouri, 

The  adverse  counsel,  to  enable  the  bills  of  the  Commonwealth  Bank  to 
escape  the  denunciation,  have  given  us  four  tests,  by  which  they  are  to  be 
tried  ;  and  without  which,  they  are  not  to  be  taken  as  bills  of  credit,  within 
the  meaning  of  the  constitution.     These  are — 

1.  That  they  were  issued  by  and  in  the  name  of  the  state.  A  more 
true  description  would  be,  that  they  were  issued  by  officere  or  agents  of  the 
state,  for  and  on  behalf  of  the  state.  The  form  given  in  4  Pet.  463,  was 
general.  It  was  the  certificate  of  the  officer ;  the  promise  that  the  state 
would  pay.  I  admit,  that  the  person  signing  them  must  be  an  officer  or 
agent  of  the  state,  and  promise  for  the  state  ;  he  must  represent  the  state, 
but  the  form  in  which  he  does  it,  is  of  no  importance.  "  Due  at  the  treas- 
ury of  the  state  20  dollars,"  and  signed  by  the  person  authorized  to  sign  it ; 
is  as  much  a  bill  on  the  credit  of  the  state,  as  if  the  most  precise  form  was 
used.  Aud  it  matters  not  what  the  treasury  or  place  where  it  is  to  be  paid, 
is — a  bank,  or  the  treasurer's  house.  It  is  the  place  where  funds  of  the 
state  are  kept ;  and  that  is  the  treasury,  call  it  by  what  name  you  will.  It 
does  not  cease  to  be  the  treasury,  because  you  call  it  a  bank.  And  if  the 
promise  is  made  by  the  agent,  that  he  will  pay,  it  does  not  thereby  cease  to 
*900l  ^®  binding  on  the  state  ;  if  the  *money  out  of  which  he  was  to  pay, 

-I  is  the  money  of  the  state,  and  not  his  own.  Forms  cannot  conceal 
the  substance  of  the  transaction,  nor  divert  its  obligation  from  the  real 
debtor. 

2.  That  they  were  to  supply  the  place  of  a  circulating  medium.     There 
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18,  in  this  caBCy  no  object  in  debating  this  test.  It  is  emphatically  admitted, 
that  the  notes  in  question  were  designed  to  circulate  as  money,  and  supply 
its  place. 

3.  There  was  no  compulsory  process  to  enforce  payment.  Is  is  not  per- 
fectly apparent  that  there  was,  in  all  these  cases,  the  same  process  as  upon 
all  other  contracts  by  the  state?  Besides,  when  the  provision  was  inserted 
in  the  constitution,  the  states  could  be  sued.  This  was  the  early  doctrine, 
and  the  constitution  was  amended  to  take  away  the  suability  of  states. 
But  to  relieve  this  present  case  from  the  application  of  this  test,  it  must  be 
shown,  that  the  officers  or  agents  who  have  been  interposed  between  the 
holder  of  the  notes  and  the  state  itself,  can  be  sued,  and  compelled  to  pay, 
whether  the  state  will  it  or  not.  A  suit  against  them  is  mockery,  unless 
the  judgment  can  be  enforced  against  those  who  own  the  funds.  When  the 
law  is  examined,  the  value  of  this  effort  to  evade  the  constitution  will  be 
apparent. 

4.  That  for  the  bills  of  credit,  before  the  constitution,  no  adequate  pro- 
vision was  made  for  their  redemption.  This  was  not  believed  to  be  the 
case,  at  the  time  of  any  of  the  emissions.  A  fund  was  almost  always  pro- 
vided. Whether  sufficient  or  not,  was  matter  of  opinion ;  and  they  only 
were  to  judge  of  its  sufficiency,  who  authorized  them.  It  was  to  anse  from 
taxes,  excises,  imposts,  specified  property,  from  some  source  of  revenue  to 
the  state.  That  they  were  found  to  fail,  does  not  alter  the  fact.  It  will 
scarcely  be  pretended,  that  the  character  of  the  paper,  as  bills  of  credit, 
depended  on  the  accuracy  of  judgment  of  those  who  set  apart  the  sinking 
fund.  Much  less  would  that  character  be  changed,  if  the  fund  should 
unexpectedly  fail.  This  w6uld  convert  them  into  bills  of  credit,  according 
as  the  value  of  the  fund  was  enhanced  or  depreciated.  The  counsel  will 
find  it  difficult  to  sustain  this  position,  by  any  reference  to  history  ;  and  if 
the  insufficiency  of  the  fund  is  to  be  decided  by  the  depreciation  of  the 
paper  resting  upon  it ;  which  is  the  only  test  which  we  or  this  court  can 
apply  ;  then  the  defendant  in  error  can  have  little  hope.  The  notes  of  the 
Commonwealth  Bank  depreciated  fifty  per  cent.,  notwithstanding  the  fund 
provided  for  them. 

The  result  of  these  tests  is,  that  the  qualities  of  the  paper  in  question 
cannot  be  confined  to  the  points  urged  against  us.  Their  true  t^aqq 
description  is,  paper  money — bills  resting  on  the  funds,  faith  and  ^ 
credit  of  the  state — issued  by  agents  of  the  state,  promising  that  they  shall 
be  paid,  whether  out  of  a  specific  fund  or  not  ;  having  the  same  means  to 
enforce  payment  as  other  contracts  of  the  state,  and  designed  to  pass  as 
money,  to  relieve  the  wants  of  the  government,  or  its  citizens. 

It  will  at  once  be  perceived,  that  neither  this  description,  nor  any  argu- 
ment now  urged,  can  interfere  with,  nor  be  made  to  deny  the  right  of  a 
state  to  borrow  money  and  give  its  acknowledgment  of  the  debt.  If  it  be 
honestly  and  truly  a  loan,  and  the  acknowledgment  intended  to  secure  its 
payment,  no  objection  exists.  The  bills  of  credit  of  the  colonies  were  not 
loans,  nor  certificates  of  loans.  They  were  the  paper  money — the  circulat- 
ing medium  of  the  times.  It  is  the  business  of  a  court  to  look  at  the  real 
object ;  and  mere  matters  of  form,  or  the  name  by  which  any  paper  or 
instrument  is  called,  will  not,  with  them,  decide  its  character.  If  a  state, 
not  in  debt,  not  wanting  money  to  discharge  its  obligations,  issues  notes 
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admitting  that  it  owes,  and  does  this  to  relieve  its  citizens  and  create  money 
for  circulation,  shall  the  finesse  succeed?  Shall  the  constitution  of  the 
Union  be  overthrown  by  chicanery  ;  and  by  mere  names  given  to  acts?  Or 
rather,  shall  it  not  operate  upon  the  acts  themselves,  and  be  enforced  accord- 
ing to  its  obvious  import  and  meaning?  This  is  a  matter  not  to  be  reasoned 
before  this  court. 

I  am  now  prepared  to  examine  the  law  of  Kentucky  creating  the  Bank 
of  the  Commonwealth,  and  to  apply  its  provisions  to  the  constitution.  It 
will  be  found  to  authorize  the  emission  of  bills  which  have  every  character- 
istic of  the  bills  of  credit  of  former  days.  Its  preamble  developes  its 
object, and  the  mode  of  accomplishing  it.  It  is  in  these  words  :  "Whereas, 
it  is  deemed  expedient  and  beneficial  to  the  state,  and  the  citizens  thereof, 
to  establish  a  bank,  on  the  funds  of  the  state,  for  the  purpose  of  discount- 
ing paper,  and  making  loans  for  longer  periods  than  has  been  customary, 
and  for  the  relief  of  the  distresses  of  the  community  ;  therefore,  be  it 
enacted,"  Ac. 

The  object  was  not  to  borrow  money  for  the  state.  This  cover,  which 
was  unsuccessfully  attempted  in  Craig  v.  Missouri,  cannot  be  resorted  to 
here.  The  government  of  Kentucky  had  no  debt ;  no  necessity  to  borrow 
money  to  supply  her  wants.  The  object  was  the  relief  of  the  distresses  of 
the  community ;  the  mode  of  relief,  was  to  make  loans  to  them  of  money, 
^  ^  with  which  to  *pay  debts  and  make  purchases.  Her  motive  was  sim- 
-l  ilar  to  that  which  produced  all  the  old  paper  money.  She  had  not 
as  good  an  apology  as  Massachusetts  and  the  other  colonies  had,  at  the 
commencement  of  the  eighteenth  cmtury.  They  issued  their  bills,  to 
enable  them  to  raise  the  forces  with  which  to  fight  the  battles  of  the  conn- 
try  ;  or  to  pay  them,  on  their  return  from  their  gallant,  but  often  unsuc- 
cessful enterprises.  Their  motive  was  to  pay  a  debt  of  the  government ; 
to  meet  its  obligations.  Here,  it  was  to  provide  money  for  the  people  of 
the  state. 

The  mode  of  providing  relief  was  by  a  bank ;  to  issue  money  in  the 
precise  form  of  all  other  bank  paper,  and  to  answer  the  purposes  of  all  other 
bank  paper.  And  it  was  no  new  mode  of  issuing  bills  of  credit.  There  is 
one  example,  and  that  not  the  least  objectionable  among  the  multitude,  of 
its  use  before  this.  South  Carolina,  I  think,  in  the  war  with  the  Tuscaroras, 
adopted  this  very  mode ;  created  a  bank,  and  issued  paper  money.  See 
1  Hist,  of  S.  C.  '204.  The  two  are  alike  in  all  essential  particulars  ;  and  yet 
no  man  has  ever  supposed,  that  the  notes  of  the  South  Carolina  Bank  were 
not  the  kind  of  bills  of  credit  which  are  admitted  here,  in  argument,  to  be 
paper  money  and  to  be  unconstitutional. 

The  provisions  of  the  law  and  its  supplement  show,  that  the  plan  was  to 
equalize  this  money,  as  money,  among  the  people.  The  11th  section  divides 
the  capital  among  the  counties,  in  proportion  to  their  taxes.  The  21st  sec- 
tion, and  the  supplement,  p.  165,  creates  a  branch  of  the  bank,  in  each 
judicial  or  congressional  district.  The  18th  section  prescribes  the  amount 
which  should  be  loaned,  and  that  it  shall  not  be  for  longer  than  one  year  ; 
nor  be  loaned  for  any  purpose  but  to  pay  debts  and  purchase  stock  and  pro- 
duce. In  plain  words,  it  was  money ;  money  issued  and  loaned  by  the  bank, 
to  be  used  as  money. 

It  is  not  my  purpose  to  deny  the  duty  of  the  government  of  the  state  to 
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use  all  appropriate  and  constitutional  means  to  relieve  the  people,  when 
under  such  distress  as  was  then  felt ;  bnt  to  deny  the  right  to  use  the  means 
then  adopted.  The  Bank  of  Kentucky  had  been  created  many  years  before, 
and  the  state  was  one-half  owner  of  the  stock.  During  the  war  of  1812,  it, 
like  others,  suffered.  It  stopped  specie  payment,  by  order  of  the  govern- 
ment ;  and  was  in  that  condition,  when,  in  1817,  the  state  chartered  more 
than  forty  now  banks,  requiring  them  to  make  their  capital  of  specie,  or  of 
notes  of  the  Kentucky  Bank.  They  failed,  as  might  have  been  expected  ; 
and  *in  1819,  their  charters  were  taken  away.  The  pressure  and  ^^ 
distress  of  the  community  were  almost  insupportable.  The  virtue  1- 
and  talents  of  her  best  citizens  were  put  in  requisition  ;  and  during  the 
sitting  of  (he  legislature  in  Frankfort,  they  met  in  the  capitol,  in  the  hall 
of  legislation,  to  devise  the  proper  means  of  relief.  If  I  have  the  history 
correctly,  one  of  my  learned  adversaries  (Mr.  Clay)  was  there;  and,  as  he 
has  done  on  so  many  other  occasions,  gave  to  the  members  of  the  legisla- 
ture, and  his  other  fellow-citizens,  the  counsels  of  true  wisdom.  But  they 
were  not  to  create  such  a  bank  as  that  now  under  consideration  ;  the 
constitutionality  of  which  was,  at  that  day,  denied  by  a  large  proportion  of 
the  ablest  citizens  of  the  state.  The  legislature  adopted  other,  and,  as 
I  insist,  unconstitutional  advice  ;  and  created  money  for  the  relief  of  the 
I  eople  ;  the  money  whose  legality  we  contest. 

The  inquiries  at  once  meet  us,  whose  money  was  it?  by  whom  was  it 
issued?  on  whose  credit  did  it  rest?  by  whom  was  the  fund  for  its  redemp- 
tion owned?  An  answer  to  these  questions  must  settle  our  controversy. 
If  the  fund  belonged  to  the  state  ;  if  the  credit  was  that  of  the  state  ;  if 
those  who  issued  it  were  the  mere  agents  of  the  state,  without  personal 
interest  or  responsibility ;  then  it  was  the  money  of  the  state ;  the  bills  were 
bills  of  credit,  emitted  by  the  state,  and  fall  within  the  constitutional 
denunciation.  It  is  susceptible  of  demonstration,  that  the  state,  and  not  the 
corporation,  was  everything.  The  corporation  was  not  to  provide  relief  of 
itself.  It  was  but  the  instrument  used  by  the  state  to  efiPect  its  object,  by 
its  own  means  and  resources.  The  corporation  was  the  mere  form  of  her 
action  ;  and  if  this  form  shall  be  found  sufficient  to  cover  and  legalize  the 
act,  the  constitution  is,  on  this  point,  not  worth  the  parchment  on  which  it 
is  written.  It  does  not  require  even  ordinary  ingenuity,  to  enable  every 
state  to  trample  upon  and  defy  it,  whenever  interest  or  caprice  may  dictate. 

1.  Then,  as  to  the  stockholders,  g  1.  *' That  a  bank  shall  be,  and  the 
same  is,  hereby  established,  in  the  name  and  on  behalf  of  the  commonwealth 
of  Kentucky,  4fec."  §  8.  '*  The  whole  capital  of  said  bank  shall  be  exclu- 
sively the  property  of  the  commonwealth  of  Kentucky,  and  no  individual  or 
corporation  shall  be  permitted  to  own,  or  pay  for  any  part  of  the  capital  of 
said  bank."  §  5.  The  capital  stock  of  said  bank  shall  be  two  millions 
of  dollars  (increased  by  supplement  22d  December  1820,  to  three  millions  of 
dollars),  to  be  raised  and  paid  in  the  following  manner,  to  wit :  "  All  moneys 
♦hereafter  paid  into  the  treasury  for  the  purchase  of  the  vacant  lands  r,^^^^ 
of  the  commonwealth  ;  all  moneys  hereafter  paid  into  the  treasury  L 
for  the  purchase  of  land-warrants  ;  all  moneys  which  may  hereafter  be 
raised  for  the  sale  of  the  vacant  lands,  west  of  the  Tennessee  river,  and  so 
much  of  the  capital  stock  owned  by  the  state  in  the  Bank  of  Kentucky,  as 
may  belong  to  the  state,  after  the  affairs  of  said  bank  shall  be  settled  up, 

289 


303  SUPREME  COURT  [Jan'y 

Briscoe  v.  Bank  of  Kentucky. 

with  the  profits  thereof,  not  heretofore  pledged  or  appropriated  by  law ; 
shall  be  exclusively  appropriated  to  the  making  up  the  capital  stock  of  said 
bank  ;"  the  treasurer,  as  he  should  receive  money  from  these  sources,  to  pay 
it  over  to  the  cashier,  4fco.  §  24.  All  the  interest  arising  from  the  loans  and 
discounts,  which  may  be  made  by  the  said  bank,  after  the  payment  of  the 
necessary  expenses,  shall  constitute  and  be  considered  as  part  of  the  annual 
revenue  of  the  state,  and  subject  to  the  disposition  of  the  legislature.  §  28. 
The  treasurer  was  to  furnish  $7000  to  procure  plates,  Ac,  to  put  the  bank 
into  operation.  §  35.  "  That  the  notes  of  the  present  Bank  of  Kentucky 
shall  be  receivable  in  payment  of  all  debts  due  the  bank  hereby  established, 
and  the  revenue  of  this  commonwealth,  unappropriated  at  the  close  of  the 
present  session  of  the  general  assembly  ;  also,  the  revenue  hereafter  col- 
lected, which  may  remain  in  the  treasury,  unappropriated,  annually,  shall 
constitute  a  part  of  the  capital  stock  of  said  institution,  and  shall  be  paid 
over  to  the  cashier  of  the  bank,  by  the  treasurer  ;  subject  to  such  appropri- 
ations as  may  be  made  from  time  to  time  by  law." 

Preliminary  to  the  particular  examination  of  the  character  of  the  paper 
issued  by  the  bank,  under  this  charter,  and  to  a  further  discussion  of  the  case ; 
it  is  important  to  call  the  attention  of  the  court  to  the  state  of  the  questions 
in  this  case,  as  they  are  presented  by  the  pleadings.  In  no  propriety  can 
the  cause  be  decided,  but  upon  them  ;  and  the  court  will,  therefore,  look  to 
them  with  their  accustomed  care  and  discrimination,  before  the  decision  is 
pronounced. 

The  pleas  of  the  defendants,  in  the  courts  of  Kentucky,  are,  that  no 
capital  was  furnished  to  the  bank  by  the  state  of  Kentucky  ;  while  the 
pleas  refer  to  the  provision  in  the  charter,  which  direct  the  payment  of 
the  proceeds  of  certain  lands,  and  that  the  funds  of  the  state  in  the  Bank 
of  Kentucky,  shall  be  paid  over  to  the  Bank  of  the  Commonwealth,  they  aver 
that  nothing  was  ever  paid.  They  also  aver,  that  the  whole  of  the  profits 
of  the  bank  belonged  to  the  state,  and  were  received  by  the  state.  The 
^  ,  plaintiffs  demurred  to  *these  pleas,  and  thus  they  admit  every  and 
-I  all  the  facts  set  forth  in  them.  The  case  is,  therefore,  on  the  plead- 
ings :  a  bank  was  established  for  the  sole  and  exclusive  benefit  of  the  state 
of  Kentucky,  for  the  exclusive  profit  of  the  state  ;  and  no  capital  was  fur- 
nished by  the  state,  none  was  paid  into  the  bank.  The  state  appointed  the 
officers  of  the  bank,  and  they  issued  notes  in  the  form  of  bank-notes.  These 
notes  were  circulated  as  money,  and  were  the  consideration  for  the  note  on 
which  this  suit  was  brought.  The  law  directed,  that  certain  funds  should 
be  handed  over  to  the  corporation,  which  were  to  form  the  capital,  but  the 
law  was  not  complied  with.  The  credit  of  the  state,  pledged  by  the  pro- 
visions of  the  charter,  directing  the  appropriation  of  these  funds,  was,  there- 
fore, the  only  pledge  for  the  redemption  of  the  bills  of  the  bank.  If  the 
case  would  stand  in  a  more  favorable  aspect,  had  the  proceeds  of  the  public 
lands,  and  the  funds  of  the  state  in  the  Bank  of  Kentucky,  been  actually 
handed  over  to  the  president  and  directors  of  the  Bank  of  Commonwealth, 
and  thus  have  become  a  capital,  answerable  for  the  debts  of  the  institution  ; 
this  is  not  the  case  before  the  court.  The  pleas  of  the  defendants  allege 
the  contrary,  and  the  demurrer  admits  the  truth  of  the  allegations.  Even 
had  those  funds  been  so  appropriated,  if  any  such  existed,  and  this  court 
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does  DOt  know  they  did  exist ;  still  these  appropriations  would  have  been 
revocable  by  the  legislature  of  the  state. 

Where  is  the  controlling  power  over  the  state,  to  prevent,  by  subsequent 
legislation,  the  withdrawal  of  all  the  funds,  at  any  subsequent  period,  and 
for  any  purpose  the  legislature  should  direct.  Could  the  state  of  Kentucky 
have  been  called  upon,  for  impairing  the  obligation  of  these  contracts  ? 
Before  what  tribunal  could  such  a  claim  have  been  preferred.  Thus,  the 
faith  of  the  state  was  alone  the  basis  of  the  bills  of  the  bank,  and  the  pledge 
for  their  redemption.  A  faith,  it  is  not  intended  to  impeach,  or  to  question. 
The  argument  has  no  such  purpose  or  design. 

To  proceed  with  the  general  argument.  By  the  provisions  of  the  law,  it 
is  clear : — 1st.  That  the  bank  was  established  in  the  name,  and  on  behalf  of 
the  state.  Not  in  the  name,  nor  on  behalf  of  the  corporation,  or  any  of  the 
men  belonging  to  or  composing  it.  The  state  was  the  only  stockholder ;  the 
only  one  interested  in  it.  2d.  That  all  the  stock,  funds,  profits  of  the  bank, 
belonged  to  the  *8tate ;  were,  in  fact,  the  property,  the  revenue,  the  j.^ 
treasure  and  the  treasury  of  the  state.  3d.  That  the  state  had  absolute  I- 
control  over  this  property  ;  could  appropriate  every  dollar  of  it  at  pleasure; 
and  by  the  29th  section,  it  had  the  power,  from  time  to  time,  to  alter  and 
change  the  very  constitution  of  the  bank  which  nominally  held  it.  4th.  No 
individual,  not  even  the  president  and  directors,  owned  one  cent  of  the 
capital  stock,  or  could  receive,  in  any  form,  the  slighest  profit  from  it ;  or 
regulate  and  dispose  of  it  otherwise  than  according  to  the  pleasure  of  the 
legislature.  It  is  impossible  to  conceive  a  more  perfect  property.  The 
corporation  owned  nothing.  It  used  nothing,  except  as  the  agent  and  repre- 
sentative of  the  state. 

Under  these  circumstances,  can  it  be  pretended,  that  notes  issued  upon 
this  property,  and  secured  by  it,  were  the  notes  of  the  bank,  and  not  of  the 
state  ?  They  circulated  on  the  faith  and  credit  of  the  fund,  or  of  the  owner 
of  the  fund.  To  call  them  the  notes  of  the  corporation,  is  a  gross  perver- 
sion of  the  plainest  truth.  They  were  the  notes  of  the  state,  and  actually 
issued  out  of  the  treasury  of  the  state.  The  covering  is  too  thin  for  judicial 
eyes.  In  the  whole  history  of  bills  of  credit,  there  is  not  one  case  more 
bald,  so  far  as  funds  and  credit  are  concerned. 

But  it  has  been  argued,  that  the  funds  were  vested  in  the  corporation, 
and  that  they  were  ample  to  secure  the  payment  of  the  notes,  which  were 
payable  in  gold  and  silver  ;  and  the  corporation  might  be  sued.  How  were 
they  vested  in  the  corporation  ?  The  president  and  directors  were,  by  the 
2d  section,  made  a  corporation,  "  able  and  capable  in  law,  to  have,  purchase, 
receive,  possess,  enjoy  and  retain,  to  themselves  and  their  successors,  lands, 
rents,  tenements,  hereditaments,  goods  and  chattels,  of  what  kind,  nature  or 
quality  soever,  and  the  same  to  sell,  grant,  alien,  demise  and  dispose  of." 
But  when  or  how  was  their  capacity  in  this  respect  satisfied  or  used  ?  Were 
the  lauds  from  which  the  capital  was  to  arise  ever  transferred  to  them  ? 
Was  the  state's  capital  in  the  Bank  of  Kentucky  ?  Never !  The  corporation 
never  owned  either.  It  was  not  intended  that  they  should.  The  capital 
was  to  be  created  out  of  their  profits,  after  the  wants  of  the  state  were  sup- 
plied. They  never  owned  any  of  the  property.  Even  the  profits  which 
might  arise  under  the  loans  and  the  mortgages  by  which  they  were  to  be 
secured,  was,  after  payment  of  the  necessary  expenses,  to  be  **  subject  to 
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the  disposition  of  the  legislature."  See  §  24.  *And  their  whole  capacity 
of  acquiring  and  holding  property,  was  to  be  "subject,  nevertheless, 
to  the  rules,  regulations,  restrictions  and  provisions  in  this  act.^'  In  other 
words,  subject  to  the  absolute  control  of  the  legislature  ;  subject  to  the 
wants  of  the  government ;  subject  to  the  annual  appropriations  by  law. 
None  of  the  property  was  ever  vested  in  the  corporations,  as  owners,  but 
only  as  agents  or  trustees  of  the  state  :  trustees,  too,  compelled  to  act  at  all 
times,  not  by  the  covenants  in  the  trust,  but  by  the  command  of  the  cestui 
que  trust. 

As  to  the  value  and  sufficiency  of  the  fund,  but  little  need  be  said.  It 
is,  at  best,  proved  only  by  allegations  of  counsel  ;  founded  upon  no  evi- 
,  dence  before  the  court.  The  lands  were  most  uncertain  in  their  proceeds  ; 
they  might,  or  might  not,  produce  funds  to  pay  the  notes,  or  form  a  capital. 
And  they  might  at  any  moment  have  been  transferred  by  the  state,  or  given 
up  ;  as  is  the  fashion  of  the  day,  elsewhere,  to  actual  settlers.  The  capital 
of  $500,000  in  the  Bank  of  Kentucky,  and  its  profits,  were,  if  possible,  in  a 
worse  condition.  It  was  previously  incumbered  by  law,  according  to  my 
recollection,  to  two-thirds  of  its  amount ;  and  was  liable  to  further  burdens. 
The  bank  had  stopped  payment ;  and  its  very  incompetency  occasioned  the 
charter  of  this  bank. 

But  if  the  fund  was  so  ample,  why  did  the  notes  depreciate  ?  They  fell, 
as  the  court  has  been  informed,  fifty  per  cent. ;  and  were  at  that  point,  when 
they  were  loaned  to  the  plaintifiPs  in  error.  The  truth  on  this  point  is,  that 
the  bank  never  had  any  funds.  It  went  into  operation,  before  any  part  of 
the  capital  was  or  could  be  paid  in  ;  and  issued  its  notes,  and  took  its  mort- 
gages and  other  securities  from  the  borrowers.  It  was  created  on  the  i'9th 
November  1820,  and  went  into  operation  1st  May  1821  ;  and  never,  during 
its  existence,  received,  from  any  quarter,  a  hundredth  part  of  the  three 
millions  which  it  was  authorized  to  emit.  The  position  of  the  pleadings,  as 
has  been  said,  determines  this  fact.  The  plea  denies  that  the  capital  was  real, 
or  the  fund  sufficient,  and  the  demurrer  admits  the  truth  of  the  allegation  ; 
and  it  makes,  in  this,  no  admission  contrary  to  the  truth.  The  bank  neve^ 
had  any  capital  except  its  own  notes  ;  its  own  promises  to  pay  :  and  these, 
it  is  quite  too  absurd  to  regard  as  constituting  capital,  or  giving  ability  to 
pay  gold  and  silver. 

Again,  the  promise  was  to  pay  gold  and  silver  ;  and  the  promise  might 
be,  and  has  been,  enforced.  In  this  respect,  these  notes  are  only  equal  to 
^  ,  all  former  bills  of  credit.  They  all,  without  exception,  promised,  *in 
-1  substance,  to  pay  gold  and  silver  ;  they  bore  this  undertaking  on 
their  face.  But  did  they  do  it  ?  Was  it  not  the  promise,  and  the  failure 
to  perform,  that  covered  them  with  the  mantle  of  fraud  and  imposition,  and 
created  the  bitter  denunciation  of  the  people,  and  the  constitutional  prohi- 
bition of  their  government  ?  And  if  this  bank  paid  gold  and  silver,  how 
happened  it  that  its  notes  depreciated  so  enormously  ?  It  ran  the  career  of 
all  its  predecessors. 

The  reference  to  the  payment  enforced  by  this  court,  is  to  the  case  of 
Commonwealth  Bank  v.  Wister,  in  2  Pet.  324.  This  was  the  case  of  a 
deposit,  not  of  the  loan  of  its  notes.  It  was  the  payment  of  money 
received  ;  not  of  gold  and  silver  for  its  promises,  its  bills  of  credit.  And  if, 
after  judgment  and  execution,  it  had  declined  to  pay,  out  of  what  would 
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the  money  have  been  made  ?  Of  the  property  of  the  president  and  direct- 
ors ?  This  could  not  have  been  touched.  Of  the  capital  of  the  bank  ?  It 
had  no  existence.  Of  the  profits?  These  might  have  been  appropriated 
by  the  state,  and  removed  cut  of  the  way  even  of  the  process  of  this  court. 
Could  the  creditor  take  the  lands  ;  the  stock  of  the  Kentucky  Bank  ;  the 
money  in  deposit  ?  He  would  have  come,  at  last,  to  depend,  as  in  all  other 
like  cases,  on  the  honor  and  faith,  and  credit  of  the  good  comnronwealth  of 
Kentucky.  He  might  have  found  himself  in  possession  of  a  right,  without 
a  remedy.  In  this  respect,  the  promises  of  this  agent  of  the  commonwealth 
stand  precisely  on  the  ground  of  the  old  bills  of  credit.  They  were  pro- 
tected by  funds  quite  as  respectable  and  as  safe  as  these.  And  some  of 
those  of  the  old  congress  were  better  ;  for  the  court  will  recollect,  that  in 
one  instance,  it  pledged  all  the  colonies. 

The  next  argument  which  I  am  called  to  consider,  has  relation  to  the 
persons  by  whom  the  notes  or  bills  were  issued.  It  is  said,  that  they  must 
be  officers  of  the  state  ;  and  I  understand  it  to  be  admitted,  at  least,  not 
denied,  that  if  these  notes  had  been  issued  by  the  governor,  auditor,  treas- 
urer, or  a  commissioner  or  commissioners,  appointed,  as  of  old  times,  for 
the  purpose,  and  to  act  for  the  state,  they  might  be  regarded  as  bills  of  the 
state  ;  and,  of  coarse,  bills  of  credit.  Upon  what  principle,  does  this  admis 
sion  rest  ?  The  officers  named,  the  governor,  auditor  and  treasurer,  are  not 
officers  for  this  purpose.  If  they  sign  and  issue  bills,  it  is  not  in  virtue  of 
their  offices  ;  it  is  no  part  of  their  official  duty  :  but  they  do  it,  as  a  special 
duty,  assigned  to  them  by  law.  Might  not  the  same  duty  be  assigned  to 
any  other  persons  in  the  state,  and  they  represent  and  be  *its  agents,  r^^^Q 
precisely  in  the  same  sense,  and  with  the  same  binding  obligation  on  ^ 
their  principal  ?    It  would  puzzle  ingenuity  to  define  the  distinction. 

In  answer,  then,  to  the  objection,  I  maintain,  that  the  president  and 
directors  of  the  Commonwealth  Bank  were  the  special  officers,  the  selected 
agents  of  the  state  for  this  duty.  They  were  appointed  annually  by  the 
legislature,  as  all  other  officers  were.  §  I  of  principal  act,  page  35,  and 
§  3  of  supplement,  page  166.  They  gave  bonds,  not  to  the  corporation,  but 
to  the  state,  as  other  officers  do.  They  took  an  oath  of  office,  like  others. 
They  were  required  to  keep  minutes  or  records  of  their  acts,  to  be  laid 
before  the  legislature,  their  creators,  or  before  any  committee  of  that  body 
(§  16),  that  their  official  conduct  might  be  known  ;  and  they  were  removable 
by  the  resolution  of  the  legislature.  They  were  made  a  corporation,  that 
is,  united  into  one  body,  that  they  might  sue  and  be  sued.  But  this  was 
solely  to  enable  them  to  act  as  the  officer  or  agent  of  the  state  ;  not  to  give 
them  a  right  act  for  themselves  or  others,  or  to  give  any  interest  in  the 
property,  or  any  rights  other  than  the  treasurer  or  auditor  might  have  had. 
Suppose,  the  treasurer  of  the  state,  for  the  time  being,  had  been  com- 
manded, and  been  made  a  corporation,  to  issue  these  notes  and  pei-form 
these  duties,  and  to  sue  and  be  sued  ;  what  would  have  been  his  character, 
and  how  would  the  notes  have  been  regarded  ?  He  would  have  been  the 
officer  of  the  state  still,  and  the  notes,  the  notes  of  the  state.  I  demand, 
then,  to  have  the  difference  explained,  if  judgment  is  to  be  pronounced 
against  the  plaintiffs  in  error,  and  the  constitutionality  of  this  law  affirmed 
by  this  tribunal.  The  duty  which  these  officers  had  to  discharge  was  little 
more  than  to  issue  the  notes  from  what  the  law  calls  "  small  change,^  to 
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any  amount  up  to  $100,  and  take  security  for  them  (§  4,  and  §  10  and  1 7  of 
sup.  page  170)  ;  to  keep  the  treasury,  and  to  account  for  the  profits.  And 
all  this,  not  for  themselves,  but  for  the  state.  Their  loans  were  to  be  only 
to  the  government  and  citizens  of  Kentucky  ;  and  these  loans  were  to  be 
negotiable  and  payable  as  money.     §  22. 

But  there  is  still  another  feature  which  makes  this  law  unconstitutional. 
*qnQl  ^^^^  nioney  issued  was  made  a  tender  by  §  20.  The  *securitie8  taken 
J  for  loans  of  this  money,  are  to  be  considered  as  of  record  from  their 
date,  and  have  priority  of  all  mortgages  and  conveyances  not  previously 
recorded.  The  property  might  be  sold  in  sixty  days,  and  bought  in  ;  the 
debts  for  this  money  thus  became  debts  of  superior  dignity,  and  were  to  be 
first  paid.  The  notes  were  to  be  received  for  taxes  and  dues  to  government, 
and  for  county  levies,  for  officers'  fees  and  salaries.  And  by  an  act  of  25th 
December  1820,  which  may  be  regarded  as  contemporaneous  with  the  charter, 
executions  were  suspended  for  two  years,  unless  the  creditor  would  indorse 
thereon  that  these  notes  would  be  received  in  payment ;  and  if  a  sale  took 
place,  it  must  be  with  a  credit  of  two  years.  The  law  thus  enforced  the 
receipt  of  these  bills  of  credit  as  legal  currency.  The  constitution  intended 
by  its  prohibition  to  forbid  all  interference  with  the  legal  currency:  A  stay 
for  two  years,  made  it  a  tender  for  two  years.  The  power  which  could  do 
this  for  two,  could  do  it  for  twenty  years.  But  my  object  in  referring  to 
these  provisions  is,  to  draw  from  them  the  character  which  the  state  meant  to 
give  to  the  money.  It  clearly  regarded  these  notes  as  money  ;  and  meant 
to  make  them  a  legal  currency  among  its  citizens,  in  virtue  of  its  own  powers 
and  credit,  the  precise  object  of  all  the  old  laws  authorizing  bills  of  credit. 
When  did  any  state  do  this  in  regard  to  bills  of  corporations  or  individuals  ? 
Had  they  been  the  property  of  the  corporation,  would  they  have  been  thus 
protected  ?  Would  it  not  have  been  a  gross  violation  of  that  plain  provision 
of  the  constitution,  that  forbids  the  impairing  of  contracts  ?  Indeed,  if  the 
two  acts  of  29th  November,  and  26th  December,  can  be  regarded  as  con- 
temporaneous, and  parts  of  the  same  system,  that  provision  of  the  constitu- 
tion applies  to  this  law  with  irresistible  force. 

The  attempt  has  thus  been  made  to  investigate  the  meaning  of  the  con- 
stitution and  the  provisions  of  the  law  of  Kentucky,  and  compare  them  ; 
and  the  result  which  seems  to  have  been  reached  is  respectfully  submitted. 
The  constitution  of  the  United  States  forbids  a  state  to  issue  bills  resting 
upon  its  funds  and  credit ;  and  is  not  to  be  evaded  by  mere  finesse,  and  forms 
and  names.  It  looks  to  the  substance.  The  notes  of  the  Commonwealth 
Bank  were  the  notes  of  the  state,  issued  by  its  officers,  for  the  state  ;  relying 
for  redemption  on  the  property  and  faith  of  the  state ;  and  circulated  for 
the  profit  of  the  state,  and  not  of  the  bank,  or  of  any  individual  citizen. 
The  law  then  was  in  violation  of  the  constitution,  and  is  void. 

But  does  the  case  rest  on  argument  and  illustration  ?  It  has  already 
♦qiftl  *^®®°  decided.  I  have  regarded  the  case  of  Craig  v.  Missouri,  as 
'  conclusive  of  the  judgment  of  this  court  upon  the  question  involved 
here.  Not  only  is  that  judgment,  as  pronounced  by  Chief  Justice  Marshall, 
clear  and  explicit ;  but  the  grounds  assumed  by  the  dissenting  judges  con- 
firm the  principles  now  advocated.  That  case  is  before  the  court,  and  I  can 
hope  to  add  nothing  to  its  force  ;  but  I  may  suggest  that  the  grounds  of 
doubt  with  the  dissenting  judges  do  not  exist  in  this  case 
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I  am  unable  to  perceive  a  distinction  between  the  cases,  which  will 
justify  the  condemnation  of  the  Missouri  paper,  and  the  support  of  that  of 
Kentucky  ;  unless  it  be,  that  the  former  was  signed  and  issued  under  the 
authority  of  the  law,  by  persons  called  auditor  and  treasurer ;  and  the  latter 
was  signed  and  issued  under  the  authority  of  law,  by  persons  called  the 
Commonwealth  Bank  of  Kentucky — a  distinction  without  a  difference. 
Both  were  by  agents  of  the  state,  acting. for  the  state  ;  and  the  acts  were 
thus  acts  of  the  state.  I  am  yet  to  understand  how  a  state  can  do  that  by 
a  corporation,  which  it  cannot  do  by  other  agency.  Is  that  be  the  principle, 
its  annunciation  from  a  tribunal  of  justice,  will  give  new  light  upon 
constitutional  law  to  the  people  of  this  country. 

I  have  presented  the  argument,  and  do  not  now  turn  aside  to  inquire  into 
the  conduct  of  the  state,  or  the  gains  she  may  have  made  by  the  issuing  and 
burning  of  her  paper.  If  she  had  taken  mortgages  on  the  lands  of  all  her 
citizens,  for  her  depreciated  paper,  and  brought  them  all  to  her  granaries, 
as  Joseph  did  in  Egypt,  it  is  a  matter  to  be  settled  between  her  and  them. 
If  she  has  made  money  out  of  them,  they  must  seek  the  appropriate  satis- 
faction. Nor  do  I  detain  the  court  by  balancing  moral  results  between  h  r 
issue  of  depreciated  paper,  and  the;  plaintiffs  in  error  refusing  to  pay  still 
more,  after  they  have  already  paid  more  than  what  they  received  was  worth. 
The  only  morality  which  is  to  be  regarded  in  argument,  before,  or  in  its 
decision,  by  this  high  tribunal,  is  that  prescribed  by  the  constitution 
and  laws  of  the  country.  It  is,  in  this  day,  the  safe  morality,  everywhere. 
I  ask  for  their  vindication,  and  fear  no  consequences. 

The  disastrous  day  which  my  most  eloquent  opponent  depicted,  will  be 
found,  not  when  any  constitutional  restraint  shall  be  enforced  either  on 
individuals  or  states  ;  but  when  the  commands  of  the  constitution  shall  be 
disregarded  ;  and  this  last  sheld  for  its  protection  shall  show  itself  too  weak 
to  bear  the  weapons  which  are  hurled  ^against  it.  Believing  that  that  ^^ 
time  has  not  yet  arrived,  I  confidently  anticipate  its  support,  by  the  ^ 
judgment  of  the  court  in  favor  of  the  plaintiffs  in  error. 

McLean,  Justice,  delivered  the  opinion  of  the  court. — This  case  is 
brought  before  this  court,  by  a  writ  of  error  from  the  court  of  appeals  of 
the  state  of  Kentucky,  under  the  25th  section  of  the  judiciary  act  of  1789. 
An  action  was  commenced  by  the  Bank  of  the  Commonwealth  of  Kentucky, 
against  the  plaintiffs  in  error,  in  the  Mercer  circuit  court  of  Kentucky,  on  a 
note  for  $20-^8.37,  payable  to  the  president  and  directors  of  the  bank  ;  and 
the  defendants  filed  two  special  pleas,  in  the  first  of  which  oyer  was  prayed 
of  the  note  on  which  suit  was  brought,  and  they  say  that  the  plaintiff  ought 
not  to  be  have,  ftc,  because  the  note  was  given  on  the  renewal  of  a  like 
note,  given  to  the  said  bank ;  and  they  refer  to  the  act  establishing  the 
bank,  and  allege,  that  it  never  received  any  part  of  the  capital  stock  speci- 
fied in  the  act ;  that  the  bank  was  authorized  to  issue  bills  ot  credit,  on  the 
faith  of  the  state,  in  violation  of  the  constitution  of  the  United  States. 
That,  by  various  statutes,  the  notes  issued  were  made  receivable  in  discharge 
of  executions,  and  if  not  so  received,  the  collection  of  the  money  should  be 
delayed,  &c. ;  and  the  defendants  aver,  that  the  note  was  given  to  the  bank 
on  a  loan  of  its  bills,  and  that  the  consideration,  being  illegal  was  void. 
The  second  plea  presents,  substantially,  the  ^ame  facts.     To  both  the  pleas, 
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a  general  demurrer  was  filed  ;  and  the  court  sustained  the  demurrer,  and 
gave  judgment  in  favor  of  the  bank.  This  judgment  was  removed,  by 
appeal,  to  the  court  of  appeals,  which  is  the  highest  court  of  judicature 
in  the  state,  where  the  judgment  of  the  circuit  court  was  affirmed ;  and 
being  brought  before  this  court  by  writ  of  error,  the  question  is  presented, 
whether  the  notes  issued  by  the  bank  are  bills  of  credit,  emitted  by  the  state, 
in  violation  of  the  constitution  of  the  United  States. 

This  cause  is  approached,  under  a  full  sense  of  its  magnitude.  Important 
as  have  been  the  great  questions  brought  before  this  tribunal  for  investiga- 
tion and  decision,  none  have  exceeded,  if  they  have  equalled,  the  importance 
of  that  which  arises  in  this  case.  The  amount  of  property  involved  in  the 
principle,  is  very  large  ;  but  this  amount,  however  great,  could  not  give  to 
the  case  the  deep  interest  which  is  connected  with  its  political  aspect. 
*Qioi  ^'^^^^^  ^^  "^  principle  on  which  the  sensibilities  of  communities  are 
-■  so  easily  excited,  as  that  which  acts  upon  the  currency ;  none  of  which 
states  are  so  jealous,  as  that  which  is  restrictive  of  the  exercise  of  sovereign 
powers.  These  topics  are,  to  some  extent,  involved  in  the  present  case.  It 
does  not  belong  to  this  court  to  select  the  subjects  of  their  deliberations ; 
but  they  cannot  shrink  from  the  performance  of  any  duty  imposed  by  the 
constitution  and  laws. 

The  definition  of  the  terms  bills  of  credit,  as  used  in  the  constitution,  is 
the  first  requisite  in  the  investigation  of  this  subject ;  and  if  this  be  not 
impracticable,  it  will  be  found  a  work  of  no  small  difficulty.  Even  in  stand- 
ard works  on  the  exact  sciences,  the  terms  used  are  not  always  so  definite 
as  to  express  only  the  idea  intended.  In  works  on  philosophy,  there  is,  gen- 
erally, still  less  precision  of  language.  But  in  political  compacts,  more  is 
often  left  for  construction,  than  in  most  other  compositions.  This  results, 
in  a  great  degree,  from  the  elements  employed  in  the  formation  of  such  com- 
pacts ;  certain  interests  are  to  be  conciliated  and  protected ;  the  force  of 
local  prejudices  must  be  met  and  overcome  ;  and  habits  and  modes  of  action  - 
the  most  opposite  are  to  be  reconciled.  This  was  peculiarly  the  case,  in  the 
formation  of  the  constitution  of  the  United  States.  And  instead  of  object- 
ing to  it,  on  account  of  the  vagueness  of  some  of  its  terms ;  its  general 
excellence,  both  as  it  regards  its  principles  and  language,  should  excite  our 
admiration. 

The  terms  bills  of  credit,  in  their  mercantile  sense,  comprehend  a  great 
variety  of  evidences  of  debt,  which  circulate  in  a  commercial  country.  In 
the  early  history  of  banks,  it  seems,  their  notes  were  generally  denominated 
bills  of  credit ;  but  in  modern  times,  they  have  lost  that  designation  ;  and 
are  now  called,  either  bank-bills,  or  bank-notes.  But  the  inhibition  of  the 
constitution  applies  to  bills  of  credit,  in  a  more  limited  sense. 

It  would  be  difficult  to  classify  the  bills  of  credit,  which  were  issued  in  the 
early  history  of  this  country.  They  were  all  designed  to  circulate  as  money, 
being  issued  under  the  laws  of  the  respective  colonies  ;  but  the  forms  were 
various,  in  the  different  colonies,  and  often  in  the  same  colony.  In  some 
^^  1  cases,  they  were  payable  with  interest,  in  others,  without  *interest. 
^  Funds  arising  from  certain  sources  of  taxation  were  pledged  for  their 
redemption,  in  some  instances  ;  in  others,  they  were  issued  without  such  a 
pledge.  They  were  sometimes  made  a  legal  tender,  at  others,  not.  In  some 
instances,  a  refusal  to  receive  them  operated  as  a  discharge  of  the  debt ;  in 
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others,  a  postponement  of  it.  They  were  sometimes  payable  on  demand  ; 
at  other  times,  at  some  future  period.  At  all  times,  the  bills  were  receiv- 
able for  taxes,  and  in  payment  of  debts  due  to  the  public  ;  except,  perhaps, 
in  some  instances,  where  they  had  become  so  depreciated  as  to  be  of  little 
or  no  value.  These  bills  were  frequently  issued  by  committees,  and  some- 
times by  an  officer  ot  the  government,  or  an  individual  designated  for  that 
purpose. 

The  bills  of  credit  emitted  by  the  states,  during  the  revolution,  and  prior 
to  to  the  adoption  of  the  constitution,  were  not  very  dissimilar  from  those 
which  the  colonies  had  been  in  the  practice  of  issuing.  There  were  some 
characteristics,  which  were  common  to  all  these  bills ;  they  were  issued 
by  the  colony  or  state,  and  on  its  credit.  For  in  cases  where  funds  were 
pledged,  the  bills  were  to  be  redeemed  at  a  future  period,  and  gradually,  as 
the  means  of  rememption  should  accumulate.  In  some  instances,  congress 
guarantied  the  payment  of  bills  emitted  by  a  state.  They  were,  perhaps, 
never  convertible  into  gold  and  silver,  immediately  on  their  emission  ;  as 
they  were  issued  to  supply  the  pressing  pecuniary  wants  of  the  govern^ 
ment,  their  circulating  as  money  was  indispensable.  The  necessity  which 
required  their  emission,  precluded  the  possibility  of  their  immediate  redemp- 
tion. 

In  the  case  of  Craig  v.  State  of  Missouri,  4  Pet.  410,  this  court  was 
called  upon,  for  the  first  time,  to  determine  what  constituted  a  bill  of  credit, 
within  the  meaning  of  the  constitution.  A  majority  of  the  judges,  in  that 
case,  in  the  language  of  the  chief  justice,  say,  that  "  bills  of  credit  signify 
a  paper  medium,  intended  to  circulate  between  individuals,  and  between 
government  and  individuals,  for  the  ordinary  purposes  of  society."  A  defini- 
tion so  general  as  this,  would  certainly  embrace  every  description  of  paper 
which  circulates  as  money.  Two  of  the  dissenting  judges,  on  that  occasion, 
gave  a  more  definite,  though,  perhaps,  a  less  accurate  meaning,  of  the  terms 
bills  of  credit.  By  one  of  them,  it  was  said,  "  a  bill  of  credit  may,  therefore, 
be  *considered  a  bill  drawn  and  resting  merely  on  the  credit  of  the  r*oj^ 
drawer,  as  contradistinguished  from  a  fund  constituted  or  pledged  ^ 
for  the  payment  of  the  bill."  And  in  the  opinion  of  the  other,  it  is  said, 
'^  to  constitute  a  bill  of  credit,  within  the  meaning  of  the  constitution,  it 
must  be  issued  by  a  state,  and  its  circulation,  as  money,  enforced  by  statu- 
tory provisions.  It  must  contain  a  promise  of  payment  by  the  state,  gen- 
erally, when  no  fund  has  been  appropriated  to  enable  the  holder  to  convert 
it  into  money.  It  must  be  circulated  on  the  credit  of  the  state  ;  not  that  it 
will  be  paid  on  presentation,  but  that  the  state,  at  some  future  period,  or  a 
time  fixed  or  resting  in  its  own  discretion,  will  provide  for  the  payment." 
These  definitions  cover  a  large  class  of  the  bills  of  credit  issued  and  circu- 
lated as  money,  but  there  are  classes  which  they  do  not  embrace  ;  and  it  is 
believed,  that  no  definition,  short  of  a  description  of  each  class,  would  be 
entirely  free  from  objection  ;  unless  it  be  in  the  general  terms  used  by  the 
venerable  and  lamented  chief  justice.  The  definition,  then,  which  does 
include  all  classes  of  bills  of  credit  emitted  by  the  colonies  or  states,  is,  a 
paper  issued  by  the  sovereign  power,  containing  a  pledge  of  its  faith,  and 
designed  to  circulate  as  money. 

Having  arrived  at  this  point,  the  next  inquiry  in  the  case  is,  whether 
the  notes  of  the  Bank  of  the  Commonwealth  were  bills  of  credit,  within  the 
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meaning  of  the  oonstitutioD.  The  firat  section  of  the  charter  provides,  that 
the  bank  shall  be  established,  in  the  name  and  behalf  of  the  commonwealth 
of  Kentucky,  under  the  direction  of  a  president  and  twelve  directors,  to  be 
chosen  by  joint  ballot  of  both  houses  of  the  general  assembly,  <fec.  The 
second  provides,  that  the  president  and  directors  of  the  bank,  and  their  suc- 
cessors in  office,  shall  be  a  corporation  and  body  politic,  in  law  and  in  fact, 
by  the  name  and  style  of  the  president  and  directors  of  the  Bank  of  the 
Commonwealth  of  Kentucky,  and  shall  be  capable,  in  law,  to  sue  and  be 
sued,  to  purchase  and  sell  every  description  of  property.  In  the  third  sec- 
tion it  is  declared,  that  the  stock  of  the  bank  shall  be  exclusively  the  pr(»p- 
erty  of  the  commonwealth  of  Kentucky,  and  that  no  individual  shall  own 
any  part  of  it.  The  fourth  section  authorizes  the  president  and  directors 
to  issue  notes,  &c, ;  and  in  the  fifth  section,  it  is  declared,  that  the  capital 
^  ,  stock  *shall  be  two  millions  of  dollars,  to  be  paid  as  follows  :  "All 
^  moneys  hereafter  paid  into  the  treasury  for  the  purchase  of  the 
vacant  land  of  the  commonwealth  ;  all  moneys  paid  into  the  treasury  for 
the  purchase  of  land- warrants  ;  all  moneys  received  for  the  sale  of  vacant 
lands,  west  of  the  Tennessee  river,  and  so  much  of  the  capital  stock  owned 
by  the  state  in  the  Bank  of  Kentucky  :"  and  as  the  treasurer  of  the  state 
received  these  moneys  from  time  to  time,  he  was  required  to  pay  the  same 
into  the  bank.  The  bank  was  authorized  to  receive  moneys  on  deposit,  to 
make  loans  on  good  personal  security,  or  on  mortgages  ;  and  by  the  ninth 
section,  the  bank  was  prohibited  from  increasing  its  debts  beyond  double 
the  amount  of  its  capital.  Certain  limitations  were  imposed  on  loans  to 
individuals,  and  the  accommodations  of  the  bank  were  to  be  apportioned 
among  the  different  counties  of  the  state.  The  president  was  required  to 
mak^  a  report  to  each  session  of  the  legislature.  The  notes  were  to  be 
made  payable  in  gold  and  silver,  and  were  receivable  in  payment  of  taxes 
and  other  debts  due  to  the  state.  All  mortgages  executed  to  the  bank,  gave 
to  it  a  priority.  By  a  supplementary  act,  it  was  provided,  that  the  president 
and  directors  might  issue  three  millions  of  dollars.  In  1821,  an  act  was 
passed,  authorizing  the  treasurer  of  the  state  to  receive  the  dividends  of  the 
bank.  The  notes  issued  by  the  bank  were  in  the  usual  form  of  bank-notes, 
in  which  the  Bank  of  the  Commonwealth  promised  to  pay  to  the  bearer  on 
demand,  the  sum  specified  on  the  face  of  the  note. 

There  is  no  evidence  of  any  part  of  the  capital  having  been  paid  into  the 
bank  ;  and  as  the  pleas,  to  which  the  demuners  were  filed,  aver  that  no  part 
of  the  capital  was  paid,  the  fact  averred  is  admitted  on  the  record.  It  is  to 
be  regretted,  that  any  technical  point  arising  on  the  pleadings  should  be 
relied  on  in  this  case  ;  which  involves  principles  and  interest  of  such  deep 
importance.  ELad  the  bank  pleaded  over,  and  stated  the  amount  actually 
paid  into  it  by  the  state,  under  the  charter  ;  the  ground  on  which  it  stands 
would  have  been  strengthened.  As  the  notes  of  the  bank  were  receivable 
in  payment  for  land  and  land-warrants,  and  perhaps,  constituted  no  incon- 
siderable part  of  the  circulation  of  the  state,  the  natural  operation  would 
be,  for  the  treasurer  to  receive  the  notes  of  the  bank,  and  pay  them  over  to 
*3lfi1  ^^'  ^^  *^  ^^^^  ^^  ^^^  capital.  This  would  be  to  the  bank  equal  to  a 
^  payment  in  the  notes  of  other  banks,  as  it  would  lessen  the  demand 
against  it ;  leaving  to  the  bank  the  securities  on  the  original  discounts. 
The  notes  of  this  bank,  as  also  the  notes  of  the  bank  of  Kentucky,  by  an  act 
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of  the  legislature,  were  required  to  be  received  in  discharge  of  all  execu- 
tions by  plaintifPs ;  and  if  they  failed  to  indorse  on  the  executions,  that 
they  would  be  so  received,  further  proceedings  on  the  judgment  were  de- 
layed two  years. 

On  the  part  of  the  plaintifPs  in  error,  it  is  contended,  that  the  provision 
in  the  constitution,  that  "  no  state  shall  coin  money,"  "  emit  bills  of  credit," 
or  **  make  anything  but  gold  and  silver  coin  a  tender  in  payment  of  debts," 
are  three  distinct  powers  which  are  inhibited  to  the  states  ;  and  that  if  the 
bills  of  the  Bank  of  the  Commonwealth  were  substantially  made  a  tender, 
by  an  act  of  the  legislature  of  Kentucky,  it  must  be  fatal  to  the  action  of  the 
bank  in  this  case.  It  is  unnecessary  to  consider,  on  this  head,  whether 
the  above  provision  of  the  act  of  the  legislature,  making  these  notes  receiv- 
able in  discharge  of  executions,  is  substantially  a  tender  law ;  as  such  a 
question,  however  it  might  arise  on  the  execution,  cannot  reach  the  obliga- 
tion given  to  the  bank.  If  the  legislature  of  a  state  attempt  to  make  the 
notes  of  any  bank  a  tender,  the  act  will  be  unconstitutional ;  but  such 
attempt  could  not  affect,  in  any  degree,  the  constitutionality  of  the  bank. 
The  act  referred  to  in  the  present  case,  was  not  connected  with  the  charter 
of  the  bank.  So  far  as  this  act  has  a  bearing  on  the  bills  issued  by  this 
bank,  and  may  tend  to  show  their  proper  character,  it  may  be  considered. 

But  the  main  grounds  on  which  the  counsel  for  the  plaintiffs  rely,  is, 
that  the  Bank  of  the  Commonwealth,  in  emitting  the  bills  in  question, 
acted  as  the  agent  of  the  state ;  and  that,  consequently,  the  bills  were 
issued  by  the  state.  That,  as  a  state  is  prohibited  from  issuing  bills  of 
credit,  it  cannot  do  indirectly,  what  it  is  prohibited  from  doing  directly. 
That  the  constitution  intended  to  place  the  regulation  of  the  currency 
under  the  control  of  the  federal  government ;  and  that  the  act  of  Kentucky 
is  not  only  in  violation  of  the  spirit  of  the  constitution,  but  repugnant  to  its 
letter.  These  topics  have  been  ably  discussed  at  the  bar,  and  in  a  printed 
argument  on  behalf  of  the  plaintiffs. 

That  by  the  constitution,  the  currency,  so  far  as  it  is  composed  of 
♦gold  and  silver,  is  placed  under  the  exclusive  control  of  congress,  is  rjno,,- 
clear  ;  and  it  is  contended,  from  the  inhibition  on. the  states  to  emit  I- 
bills  of  credit,  that  the  paper  medium  was  intended  to  be  made  subject  to 
the  same  power.  If  this  argument  be  correct,  and  the  position  that  a  state 
cannot  do  indirectly,  what  it  is  prohibited  from  doing  directly,  be  a  sound 
one  ;  then,  it  must  follow,  as  a  necessary  consequence,  that  all  banks  incor- 
porated by  a  state  are  unconstitutional.  And  this,  in  the  printed  argument, 
is  earnestly  maintained  ;  though  it  is  admitted  not  to  be  necessary  to  sus- 
tain the  ground  assumed  for  the  plaintiffs.  The  counsel  of  the  plaintiffs, 
who  have  argued  the  case  at  the  bar,  do  not  carry  the  argument  to  this 
extent.  This  doctrine  is  startling,  as  it  strikes  a  fatal  blow  against  the  state 
banks  ;  which  have  a  capital  of  near  $400,000,000,  and  which  supply  almost 
the  entire  circulating  medium  of  the  country.  But  let  us,  for  a  moment, 
examine  it  dispassionately. 

The  federal  government  is  one  of  delegated  powers.  All  powers  not 
delegated  to  it,  or  inhibited  to  the  states,  are  reserved  to  the  states,  or  to 
the  people.  A  state  cannot  emit  bills  of  credit ;  or,  in  other  words,  it  can- 
not issue  that  description  of  paper,  to  answer  the  purposes  of  money,  which 
was  denominated,  before  the  adoption  of  the  constitution,  bills  of  credit. 
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But  a  state  may  grant  acts  of  incorporation  for  the  attainment  of  those 
objects  which  are  essential  to  the  interests  of  society.  This  power  is  inci- 
dent to  sovereignty  ;  and  there  is  no  limitation  in  the  federal  constitution, 
on  its  exercise  by  the  states,  in  respect  to  the  incorporation  of  banks.  At 
the  time  the  constitution  was  adopted,  the  Bank  of  North  America,  the 
Massachusetts  Bank,  and  some  others,  were  in  operation.  It  cannot,  there- 
fore, be  supposed,  that  the  notes  of  these  banks  were  intended  to  be  inhib- 
ited by  the  constitution  ;  or  that  they  were  considered  as  bills  of  credit, 
within  the  meaning  of  that  instrument.  In  fact,  in  many  of  their  most 
distinguishing  characteristics,  they  were  essentially  different  from  bills  of 
credit,  in  any  of  the  various  forms  in  which  they  were  issued. 

If,  then,  the  powers  not  delegated  to  the  federal  government,  nor  denied 
to  the  states,  are  retained  by  the  states  or  the  people  ;  and  by  a  fair  con- 
struction of  the  terms  bills  of  credit,  as  used  in  the  constitution,  they  do  not 
*iiQl  *^^^"^®  ordinary  bank-notes  ;  does  it  not  follow,  *that  the  power  to 
-I  incorporate  banks  to  issue  these  notes  may  be  exercised  by  a  state  ? 
A  uniform  course  of  action,  involving  the  right  to  the  exercise  of  an  import- 
ant power  by  the  state  governments,  for  half  a  century — and  this,  almost 
without  question — is  no  unsatisfactory  evidence  that  the  power  is  rightfully 
exercised.  But  this  inquiry,  though  embraced  in  the  printed  argument, 
does  not  belong  to  the  case,  and  is  abandoned  at  the  bar. 

A  state  cannot  do  that  which  the  federal  constitution  declares  it  shall 
not  do.  It  cannot  coin  money.  Here  is  an  act  inhibited  in  terms  so  precise 
that  they  cannot  be  mistaken  ;  they  are  susceptible  of  but  one  construction. 
And  it  is  certain,  that  a  state  cannot  incorporate  any  number  of  individuals, 
and  authorize  them  to  coin  money  ;  such  an  act  would  be  as  much  a  viola- 
tion of  the  constitution,  as  if  the  money  were  coined  by  an  officer  of  the 
state,  under  its  authority.  The  act  being  prohibited,  cannot  be  done  by 
a  state,  either  directly,  or  indirectly.  And  the  same  rule  applies  as  to  the 
emission  of  bills  of  credit  by  a  state.  The  terms  used  here  are  less  specific 
than  those  which  relate  to  coinage.  Whilst  no  one  can  mistake  the  latter, 
there  are  great  differences  of  opinion  as  to  the  construction  of  the  former. 
If  the  terms  in  each  case  were  equally  definite,  and  were  susceptible  of  but 
one  construction,  there  could  be  no  more  difficulty  in  applying  the  rule  in 
the  one  case  than  in  the  other. 

The  weight  of  the  argument  is  admitted,  that  a  state  cannot,  by  any 
device  that  may  be  adopted,  emit  bills  of  credit.  But  the  question  arises, 
what  is  a  bill  of  credit,  within  the  meaning  of  the  constitution  ?  On  the 
answer  of  this,  must  depend  the  constitutionality  or  unconstitutionality  of 
the  act  in  question.  A  state  can  act  only  through  its  agents  ;  and  it  would 
be  absurd  to  say,  that  any  act  was  not  done  by  a  state,  which  was  done  by 
its  authorized  agents.  To  constitute  a  bill  of  credit,  within  the  consti- 
tution, it  must  be  issued  by  a  state,  on  the  faith  of  the  state,  and  be  designed 
to  circulate  as  money.  It  must  be  a  paper  which  circulates  on  the  credit  of 
the  state,  and  is  so  received  and  used  in  the  ordinary  business  of  life. 
The  individual  or  committee  who  issue  the  bill,  must  have  the  power  to 
bind  the  state  ;  they  must  act  as  agents,  and,  of  course,  do  not  incur  any 
*819l  P®"^°*^  responsibility,  nor  impart,  as  individuals,  any  "credit  to  the 
paper.  These  are  the  leading  characteristics  of  a  bill  of  credit,  which 
a  state  cannot  emit. 
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Were  the  notes  of  the  Bank  of  the  Commonwealth,  bills  of  credit,  issued 
by  the  state?  The  president  and  directors  of  the  bank  were  incorporated, 
and  vested  with  all  the  powers  usually  given  to  banking  institutions.  They 
were  authorized  to  make  loans  on  personal  security,  and  on  mortgages  of 
real  estate.  Provisions  were  made,  and  regulations,  common  to  all  banks  ; 
but  there  are  other  parts  of  the  charter  which,  it  is  contended,  show  that 
the  president  and  directors  acted  merely  as  agents  of  the  state.  In  the  pre- 
amble of  the  act,  it  is  declared  to  be  '*  expedient  and  beneficial  to  the  state, 
and  the  citizens  thereof,  to  establish  a  bank  on  the  funds  of  the  state,  for 
the  purpose  of  discounting  paper  and  making  loans  for  longer  periods 
than  has  been  customary  ;  and  for  the  relief  of  the  distresses  of  the  com- 
munity." The  president  and  directors  were  elected  by  the  legislature.  The 
capital  of  the  bank  belonged  to  the  state,  and  it  received  the  dividends. 
These  and  other  parts  of  the  charter,  it  is  argued,  show,  that  the  bank  was 
a  mere  instrument  of  the  state,  to  issue  bills  ;  and  that,  if,  by  such  a  device, 
the  provision  of  the  constitution  may  be  evaded,  it  must  become  a  nullity. 

That  there  is  much  plausibility  and  some  force  in  this  argument,  cannot 
be  denied  ;  and  it  would  be  vain  to  assert,  that  on  this  head,  the  case  is 
clear  of  difficulty.  The  preamble  of  the  act  to  incorporate  the  bank,  shows 
the  object  of  its  establishment.  It  was  intended,  to  "  relieve  the  distresses 
of  the  community  ;"  and  the  same  reason  was  assigned,  it  is  truly  said,  for 
the  numerous  emissions  of  paper  money,  during  the  revolution,  and  prior  to 
that  period.  To  relieve  the  distresses  of  the  community,  or  the  wants  of 
the  government,  has  been  the  common  reason  assigned  for  the  increase  of  a 
paper  medium,  at  all  times  and  in  all  countries.  When  a  measure  of  relief 
is  determined  on,  it  is  never  difficult  to  find  plausible  reasons  for  its  adop- 
tion. And  it  would  seem,  in  regard  to  this  subject,  that  the  present  genera- 
tion has  profited  but  little  from  the  experience  of  past  ages.  The  notes  of 
this  bank,  in  common  with  the  notes  of  all  other  banks  in  the  state,  and 
indeed,  throughout  the  Union,  with  some  *exceptions,  greatly  depre-  r»goo 
ciated.  This  arose  from  various  causes  then  existing  ;  and  which,  '- 
under  similar  circumstances,  must  always  produce  the  same  result. 

The  intention  of  the  legislature  in  establishing  the  bank,  as  expressed 
in  the  preamble,  must  be  considered,  in  connection  with  every  part  of  the 
act ;  and  the  question  must  be  answered,  whether  the  notes  of  the  bank 
were  bills  of  credit,  within  the  inhibition  of  the  constitution. 

Were  these  notes  issued  by  the  state  ?  Upon  their  face,  they  do  not 
purport  to  be  issued  by  the  state,  but  by  the  president  and  directors  of  the 
bank.     They  promise  to  pay  to  bearer,  on  demand,  the  sums  stated. 

Were  they  issued  on  the  faith  of  the  state  ?  The  notes  contain  no 
pledge  of  the  faith  of  the  state,  in  any  form.  They  purport  to  have  been 
issued  on  the  credit  of  the  funds  of  the  bank,  and  must  have  been  so 
received  in  the  community. 

But  these  funds,  it  is  said,  belonged  to  the  state ;  and  the  promise  to 
pay,  on  the  face  of  the  notes,  was  made  by  the  president  and  directors,  as 
agents  of  the  state.  They  do  not  assume  to  act  as  agents,  and  there  is  no 
law  which  authorizes  them  to  bind  the  state.  As  in,  perhaps,  all  bank  char- 
ters, they  had  the  power  to  issue  a  certain  amount  of  notes  ;  but  they  deter- 
mined the  time  and  circumstances  which  should  regulate  these  issues. 

When  a  state  emits  bills  of  credit,  the  amount  to  be  issued  is  fixed  by 
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law,  as  also  the  fand  out  of  which  they  are  to  be  paid,  if  any  fund  be 
pledged  for  their  redemption  ;  and  they  are  issued  on  the  credit  of  the  state, 
which  in  some  form  appears  upon  the  face  of  the  notes,  or  by  the  signature 
of  the  persons  who  issue  them. 

As  to  the  funds  of  the  Bank  of  the  Commonwealth,  they  were,  in  part 
only,  derived  from  the  state.  The  capital,  it  is  true,  was  to  be  paid  by  the 
state ;  but  in  making  loans,  the  bank  was  required  to  take  good  securities  ; 
and  these  constituted  a  fund,  to  which  the  holders  of  the  notes  could  look 
for  payment,  and  which  could  be  made  legally  responsible.  In  this  respect, 
the  notes  of  this  bank  were  essentially  different  from  ^ny  class  of  bills  of 
credit  which  are  believed  to  have  been  issued. 

The  notes  were  not  only  payable  in  gold  and  silver,  on  demand  ;  but 
there  was  a  fund,  and,  in  all  probability,  a  sufficient  fund,  to  redeem 
*Qoil  *^^^™-  ^^^^  fund  was  in  possession  of  the  bank,  and  under  the  con- 
J  trol  of  the  president  and  directors.  But  whether  the  fund  was 
adequate  to  the  redemption  of  the  notes  issued,  or  not,  is  immaterial  to  the 
present  inquiry.  It  is  enough,  that  the  fund  existed,  independent  of 
the  state,  and  was  sufficient  to  give  some  degree  of  credit  to  the  paper  of  the 
bank.  The  question  is  not,  whether  the  Bank  of  the  Commonwealth  had  a 
large  capital  or  a  small  one,  or  whether  its  notes  were  in  good  credit  or  bad  ; 
but  whether  they  were  issued  by  the  state,  and  on  the  faith  and  credit  of 
the  state.  The  notes  were  received  in  payment  of  taxes,  and  in  discharge 
of  all  debts  to  the  state  ;  and  this,  aided  by  the  fund  arising  from  notes 
discounted,  with  prudent  management,  under  favorable  circumstances, 
might  have  sustained,  and,  is  believed,  did  sustain,  to  a  considerable  extent, 
the  credit  of  the  bank.  The  notes  of  this  bank  which  are  still  in  circulation 
are  equal  in  value,  it  is  said,  to  specie. 

But  there  is  another  quality  which  distinguished  these  notes  from  bills 
of  credit.  Every  holder  of  them  could  not  only  look  to  the  funds  of  the 
bank  for  payment,  but  he  had,  in  his  power,  the  means  of  enforcing  it.  The 
bank  could  be  sued  ;  and  the  records  of  this  court  show,  that  while  its  paper 
was  depreciated,  a  suit  was  prosecuted  to  judgment  against  it,  by  a  depos-. 
itor ;  who  obtained  from  the  bank,  it  is  admitted,  the  full  amount  of  his 
judgment,  in  specie. 

What  means  of  enforcing  payment  from  the  state  had  the  holder  of 
a  bill  of  credit  ?  It  is  said  by  the  counsel  for  the  plaintiffs,  that  he  could 
have  sued  the  state.  But  was  a  state  liable  to  be  sued  ?  In  the  case  Chts- 
holm's  Executors  v.  State  of  Georgia^  in  1702,  it  was  decided,  that  a  state 
could  be  sued  before  this  court ;  and  this  led  to  the  adoption  of  the  amend- 
ment of  the  constitution,  on  this  subject.  But  the  bills  of  credit  which 
were  emitted,  prior  to  the  constitution,  are  those  that  show  the  mischief 
against  which  the  inhibition  was  intended  to  operate.  And  we  must  look  to 
that  period,  as  of  necessity  we  have  done,  for  the  definition  and  character 
of  a  bill  of  credit.  No  sovereign  state  is  liable  to  be  sued,  without  her 
consent.  Under  the  articles  of  confederation,  a  state  could  be  sued  only 
in  cases  of  boundary.  It  is  believed,  that  there  is  no  case  where  a 
suit  has  been  brought,  at  any  time,  on  bills  of  credit,  against  a  state ; 
*322l  *"^  ^^  ^^  certain,  that  *no  suit  could  have  been  maintained,  on  this 
•*   ground,  prior  to  the  constitution. 

In  the  year  1769,  the  colonial  legislature  of  Maryland  passed  an  "  act  for 
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emitting  bills  of  credit;''  in  which  bills  to  the  amount  of  $318,000  were 
authorized  to  be  struck,  under  the  direction  of  two  commissioners,  whom 
the  governor  should  appoint.  These  persons  were  to  be  styled,  "  commis- 
sioners for  emitting  bills  of  credit ;"  by  that  name  to  have  succession,  to 
sue  or  be  sued,  in  all  cases  relative  to  their  trust.  The  commissioners  were 
authorized  to  make  loans  on  good  security,  to  draw  bills  of  exchange  on 
London,  under  certain  circumstances  ;  and  they  were  authorized  to  reissue 
the  bills  issued  by  them.  In  the  year  1712,  it  is  stated  in  He  wit's  History 
of  South  Carolina,  the  legislature  of  that  colony  established  a  public  bank  ; 
and  issued  48,000/.,  in  bills  of  credit,  called  bank-bills  ;  the  money  was  to 
be  lent  out  at  interest  on  landed  or  personal  security.  The  bills  emitted  un- 
der these  acts  are  believed  to  be  peculiar,  and  unlike  all  other  emissions 
under  the  colonial  governments.  But  a  slight  examination  of  the  respective 
acts  will  show,  that  the  bills  authorized  by  them,  were  emitted  on  the  credit 
of  the  colonies ;  and  were  essentially  different  from  the  notes  in  question. 
The  holders  of  these  bills  could  not  convert  them  into  specie  ;  they  could 
bring  no  suit.  The  Maryland  bill  was  as  follows :  ''This  indented  bill  of 
six  dollars,  shall  entitle  the  bearer  hereof,  to  receive  bills  of  exchange,  pay- 
able in  London,  or  gold  and  silver,  at  the  rate  of  four  shillings  and  six  pence 
per  dollar  for  the  said  bill,  according  to  the  directions  of  an  act  of  the 
assembly  of  Maryland."  Dated  at  Annapolis  ;  signed  by  R.  Conden  and  J. 
Clapham. 

If  the  leading  properties  of  the  notes  of  the  Bank  of  the  Commonwealth 
were  essentially  different  from  any  of  the  numerous  classes  of  bills  of  credit, 
issued  by  the  states  or  colonies  ;  if  they  were  not  emitted  by  the  state,  nor 
upon  its  credit,  but  on  the  credit  of  the  funds  of  the  bank  ;  if  they  were  pay- 
able in  gold  and  silver,  on  demand,  and  the  holder  could  sue  the  bank  ;  and 
if,  to  constitute  a  bill  of  credit,  it  must  be  issued  by  a  state,  and  on  the  credit 
of,  the  state,  and  the  holder  could  not,  by  legal  means,  compel  the  payment  of 
the  bill ;  how  can  the  character  of  these  two  descriptions  of  paper  be  consid- 
ered as  identical  ?  They  were  both  circulated  as  money  ;  but  in  name,  in 
form,  and  in  substance,  they  differ. 

*It  is  insisted,  that  the  principles  of  this  case  were  settled  in  the  rxtQOQ 
suit  of  Craig  v.  State  of  Missouri,  In  that  case,  the  court  decided,  *■ 
that  the  /ollowing  paper,  issued  under  a  legislative  act  of  Missouri,  was  a 
bill  of  credit,  within  the  meaning  of  the  constitution  :  "  This  certificate 
shall  be  receivable  at  the  treasury,  or  any  of  the  loan-oflSces  of  the  state  of 
Missouri,  in  the  discharge  of  taxes  or  debts  due  to  the  state,  in  the  sum 

of dollars,  with  interest  for  the  same,  at  the  rate  of  two  per  cent,  per 

annum  from  the  date."  By  the  act,  certificates  in  this  form,  of  various 
amounts,  were  issued,  and  were  receivable  in  discharge  of  all  taxes  or  debts 
due  to  the  state,  and  in  payment  of  salaries  of  state  officers.  Four  of  th<3 
seven  judges  considered  that  these  certificates  were  designed  to  circulate  as 
money,  that  they  were  issued  on  the  credit  of  the  state ;  and  consequently, 
were  repugnant  to  the  constitution.  These  certificates  were  loaned  on  good 
security,  at  different  loan-offices  of  the  state  ;  and  were  signed  by  the  auditor 
and  treasurer  of  state.  They  were  receivable  in  payment  of  salt,  at  the  pub- 
lic salt-works,  "  and  the  proceeds  of  the  salt-springs,  the  interest  accruing 
to  the  state ;  and  all  estates  purchased  by  officers  under  the  provisions  of 
the  act,  and  all  the  debts  then  due,  or  which  should  become  due  to  the  state, 
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were  pledged  and  constituted  a  fund  for  the  redemption  of  the  certificates  ;" 
and  the  faith  of  the  state  was  also  pledged  for  the  same  purpose. 

It  is  only  necessary  to  compare  these  certificates  with  the  notes  issued 
by  the  Bank  of  the  Commonwealth,  to  see  that  no  two  things  which  have 
any  property  in  common,  could  be  more  unlike.  They  both  circulated  as 
money,  and  were  receivable  on  public  account ;  but  in  every  other  particular, 
they  were  essentially  different.  If,  to  constitute  a  bill  of  credit,  either  the 
form  or  substance  of  the  Missouri  certificate  is  requisite  ;  it  is  clear,  that 
the  notes  of  the  Bank  of  the  Commonwealth,  cannot  be  called  bills  of  credit. 
To  include  both  papers  under  one  designation,  would  confound  the  most 
important  distinctions  ;  not  only  as  to  their  form  and  substance,  but  also  as 
to  their  origin  and  effect. 

There  is  no  principle  decided  by  the  court  in  the  case  of  Craig  v.  State 
of  Missouri,  which  at  all  conflicts  with  the  views  here  presented.  Indeed, 
the  views  of  the  court  are  sustained  and  strengthened,  by  contrasting  the 
present  case  with  that  one.  The  state  of  Kentucky  is  the  exclusive  stock- 
^,  ^  -  holder  in  the  Bank  of  *the  Commonwealth  ;  but  does  this  fact  change 
^  the  character  of  the  corporation  ?  Does  it  make  the  bank  identical 
with  the  state  ?  And  are  the  operations  of  the  bank  the  operations  of  the 
state?  Is  the  bank  the  mere  instrument  of  the  sovereignty,  to  effectuate 
its  designs?  And  is  the  state  responsible  for  its  acts?  The  answer  to 
these  inquiries  will  be  given  in  the  language  of  this  court,  used  in  former 
adjudications. 

In  the  case  of  the  Bank  of  the  United  States  v.  Planters^  Bank, 
9  Wheat.  904,  the  chief  justice,  in  giving  the  opinion  of  the  court,  says,  "it 
is,  we  think,  a  sound  principle,  that  when  a  government  becomes  a  partner 
in  any  trading  company,  it  divests  itself,  so  far  as  concerns  the  transactions 
of  that  company,  of  its  sovereign  character,  and  takes  that  of  a  private 
citizen.  Instead  of  communicating  to  the  company  its  privileges  and  its  pre- 
rogatives, it  descends  to  a  level  with  those  with  whom  it  associates  itself ; 
and  takes  the  character  which  belongs  to  its  associates  and  to  the  business 
which  is  to  be  transacted.  Thus,  many  states  of  the  Union  who  have  an 
interest  in  banks,  are  not  suable  even  in  their  own  courts  ;  yet  they  never 
exempt  the  corporation  from  being  sued.  The  state  of  Georgia,  by  giving 
to  the  bank  the  capacity  to  sue  and  be  sued,  voluntarily  strips  itself  of 
its  sovereign  character,  so  far  as  it  respects  the  transactions  of  the  bank  ; 
and  waives  all  the  privileges  of  that  character.  As  a  member  of  a  corpora- 
tion, a  government  never  exercises  its  sovereignty.  It  acts  merely  as  a  cor- 
porator, and  exercises  no  other  power  in  the  management  of  the  affairs  of 
the  corporation,  than  are  expressly  given  by  the  incorporating  act."  "  The 
government  becoming  a  corporator  lays  down  its  sovereignty,  so  far  as 
respects  the  transactions  of  the  corporation  ;  and  exercises  no  power  or 
privilege  which  is  not  derived  from  the  charter.  The  state  does  not,  by 
becoming  a  corporator,  identify  itself  with  the  corporation." 

In  the  case  of  the  Bank  of  the  Commonwealth  of  Kentucky  v.  Wister, 
3  Pet.  318,  the  question  was  raised,  whether  a  suit  could  be  maintained 
against  the  bank,  on  the  ground,  that  it  was  substantially  a  suit  against  the 
state.  The  agents  of  the  defendants  deposited  a  large  sum  in  the  bank  ;  and 
when  the  deposit  was  demanded,  the  bank  offered  to  pay  the  amount  in  its 
own  notes,  which  were  at  a  discount.  The  notes  were  refused,  and  a  suit 
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was  commenced  cm  the  certificate  of  deposit.  A  judgment  being  entered 
against  the  bank,  in  the  circuit  court  of  *Kentucky,  a  writ  of  error  r^<.„^ 
was  brought  to  this  court.  In  the  court  below,  the  defendant  ^ 
pleaded  to  the  jurisdiction,  on  the  ground,  that  the  state  of  Kentucky  alone 
was  the  proprietor  of  the  stock  of  the  bank  ;  for  which  reason,  it  was 
insisted,  that  the  suit  was  virtually  against  a  sovereign  state.  Mr.  Justice 
Johnson,  in  giving  the  opinion  of  the  court,  after  copying  the  language  used 
in  the  case  above  quoted,  says,  "  If  a  state  did  exercise  any  other  power 
in  or  over  a  bank,  or  impart  to  it  its  sovereign  attributes,  it  would  be  hardly 
possible  to  distinguish  the  issue  of  the  paper  of  such  banks  from  a  direct 
issue  of  bills  of  credit ;  which  violation  of  the  constitution,  no  doubt,  the 
state  here  intended^  to  avoid."  Can  language  be  more  explicit  and  more 
appropriate  than  this,  to  the  points  under  consideration  ?  This  court  further 
say,  "the  defendants  pleaded  to  the  jurisdiction,  on  the  ground,  that  the 
state  of  Kentucky  was  sole  proprietor  of  the  stock  of  the  bank,  for  which 
reason  it  was  insisted,  that  the  suit  was  virtually  against  a  sovereign  state. 
But  the  court  is  of  opinion,  that  the  question  is  no  longer  open  here.  The 
case  of  the  United  States  Bank  v.  Planters^  Bank  of  Georgia  was  a  much 
stronger  case  for  the  defendants  than  the  present ;  for  there,  the  state  of 
Georgia  was  not  only  a  proprietor,  but  a  corporator.  Here,  the  state  is  not 
a  corporator ;  since,  by  the  terms  of  the  act,  the  president  and  directors 
alone  constitute  the  body  corporate,  the  metaphysical  person  liable  to  suit." 
If  the  bank  acted  as  the  agent  of  the  state,  under  an  unconstitutional  char- 
ter, although  the  persons  engaged  might  be  held  liable,  individually  ;  could 
they  have  been  held  responsible  as  a  corporation  ?  It  is  true,  the  only  ques- 
tion raised  by  the  plea  was,  whether  the  bank  could  be  sued,  as  its  stock 
was  owned  by  the  state?  But  it  would  be  difficult  to  decide  this  question, 
without,  to  some  extent,  considering  the  constitutionality  of  the  charter. 
And,  indeed,  it  appears,  that  this  point  did  not  escape  the  attention  of  the 
court ;  for  they  say,  "  if  a  state  imparted  any  of  its  sovereign  attributes  to 
a  bank  in  which  it  was  a  stockholder,  it  would  hardly  be  possible  to  distin- 
guish the  paper  of  such  a  bank  from  bills  of  credit ;"  and  this,  the  court  say, 
''  the  state  in  that  case  intended  to  avoid."  These  extracts  cover  almost 
every  material  point  raised  in  this  investigation.  They  show  that  a  state, 
when  it  becomes  a  stockholder  in  a  bank,  ^imparts  none  of  its  attri-  ^ 
butes  of  sovereignty  to  the  institution  ;  and  that  this  is  equally  the  ^ 
case,  whether  it  own  a  whole  or  a  part  of  the  stock  of  the  bank. 

It  is  admitted  by  the  counsel  for  the  plaintifPs,  that  a  state  may  become 
a  stockholder  in  a  bank  ;  but  they  contend,  that  it  cannot  become  the  exclu- 
sive owner  of  the  stock.  They  give  no  rule  by  which  the  interest  of  a 
state  in  such  an  institution  shall  be  graduated  ;  nor  at  what  point  the  exact 
limit  shall  be  fixed.  May  a  state  own  one-fourth,  one-half,  or  three-fourths 
of  the  stock  ?^  If  the  proper  limit  be  exceeded,  does  the  charter  become 
unconstitutional  ;  and  is  its  constitutionality  restored,  if  the  state  recede  * 
within  the  limit  ?  The  court  are  as  much  at  a  loss  to  fix  the  supposed  con- 
stitutional boundary  of  this  right,  as  the  counsel  can  possibly  be.  If  the 
state  must  stop  short  of  owning  the  entire  stock,  the  precise  point  may 
surely  be  ascertained.  It  cannot  be  supposed,  that  so  important  a  constitu- 
tional principle  as  contended  for  exists  without  limitation.  If  a  state  may 
own  a  part  of  the  stock  of  a  bank,  we  know  of  no  principle  which  prevents 
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it  from  owning  the  whole.  As  a  stockholder,  in  the  language  of  this  court, 
above  cited,  it  can  exercise  no  more  power  in  the  affairs  of  the  corporation, 
than  is  expressly  given  by  the  incorporating  act.  It  has  no  more  power 
than  any  other  stockholder  to  the  same  extent. 

This  court  did  not  consider,  that  the  character  of  the  incorporation  was 
at  all  affected  by  the  exclusive  ownership  of  the  stock  by  the  state.  And 
they  say,  that  the  case  of  the  Planters*  Bank  presented  stronger  ground  of 
defence,  than  the  suit  against  the  Bank  of  the  Commonwealth.  That  in 
the  former,  the  state  of  Georgia  was  not  only  a  proprietor,  but  a  corpor- 
ator ;  and  that,  in  the  latter,  the  president  and  directors  constituted  the 
corporate  body.  And  yet  in  the  case  of  the  Planters^  JBank,  the  court 
decided,  the  state  could  only  be  considered  as  an  ordinary  corporator,  both 
as  it  regarded  its  powers  and  responsibilities. 

If  these  positions  be  correct,  is  there  not  an  end  to  this  controversy  ? 
If  the  Bank  of  the  Commonwealth  is  not  the  state,  nor  the  agent  of  the 
state ;  if  it  possess  no  more  power  than  is  given  to  it  in  the  act  of  incorpor- 
ation ;  and  precisely  the  same  as  if  the  stock  were  owned  by  private  indi- 
viduals, how  can  it  be  contended,  that  the  notes  of  the  bank  can  be  called 
bills  of  credit,  in  contradistinction  from  the  notes  of  other  banks? 
^  ,  *If,  in  becoming  an  exclusive  stockholder  in  this  bank,  the  state 
-■  imparts  to  it  none  of  its  attributes  of  sovereignty  ;  if  it  holds  the 
stock  as  any  other  stockholder  would  hold  hold  it ;  how  can  it  be  said  to 
emit  bills  of  credit  ?  Is  it  not  essential  to  constitute  a  bill  of  credit,  within 
the  constitution,  that  it  should  be  emitted  by  a  state  ?  Under  its  charter, 
the  bank  has  no  power  to  emit  bills  which  have  the  impress  of  the  sover- 
eignty, or  which  contain  a  pledge  of  its  faith.  It  is  a  simple  corporation, 
acting  within  the  shere  of  its  corporate  powers  ;  and  can  no  more  transcend 
them  than  any  other  banking  institution.  The  state,  as  a  stockholder,  bears 
the  same  relation  to  the  bank  as  any  other  stockholder. 

The  funds  of  the  bank,  and  its  property  of  every  description,  are  held 
responsible  for  the  payment  of  its  debts  ;  and  may  be  reached  by  legal  or 
equitable  process.  In  this  respect,  it  can  claim  no  exemption  under  the  pre- 
rogatives of  the  state.  And  if,  in  the  course  of  its  operations,  its  notes 
have  depreciated,  like  the  notes  of  other  banks,  under  the  pressure  of  cir- 
cumstances ;  still  it  must  stand  or  fall  by  its  charter.  In  this,  its  powera 
are  defined  ;  and  its  rights,  and  the  rights  of  those  who  give  credit  to  it, 
are  guarantied.  And  even  an  abu^e  of  its  powers,  through  which  its  credit 
has  been  impaired  and  the  community  injured,  cannot  be  considered  in  this 
case. 

We  are  of  the  opinion,  that  the  act  incorporating  the  Bank  of  the  Com- 
monwealth, was  a  constitutional  exercise  of  power  by  the  state  of  Kentucky  : 
and  consequently,  that  the  notes  issued  by  the  bank  are  not  bills  of  credit, 
within  the  meaning  of  the  federal  constitution.  The  judgment  of  the 
court  of  appeals  is,  therefore,  affirmed,  with  interest  and  costs. 

TnoMPSON,  Justice.  ( Concurring,) — I  concur  in  that  part  of  the  opinion 
of  the  court  which  considers  the  bills  issued  by  the  bank,  as  not  coming 
under  the  denomination  of  bills  of  credit,  prohibited  by  the  constitution  of 
the  United  States,  to  be  emitted  by  the  states.  The  two  great  infirmities 
which  attended  the  bills  of  credit  which  circulated  as  money,  and  come 
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within  the  mischief  intended  to  be  guarded  against  by  the  constitutional 
prohibition,  were,  the  want  of  some  real  and  substantial  fund  being  provided 
for  their  payment  and  redemption,  and  no  mode  provided  for  enforcing 
payment  of  the  same. 

It  is  true,  that  in  many,  and  perhaps  in  most  cases,  where  they 
*were  issued,  provision  was  made  for  the  redemption  of  the  bills ;  so  ^^ 
far  as  the  promise  of  the  state,  through  the  medium  of  taxation,  *- 
might  be  said  to  provide  the  means  ,for  payment ;  but  this  was  ilhisory, 
and  could  in  no  way  be  enforced.  The  bills  were  always  signed  by  some 
person,  who,  upon  their  face,  appeared  to  act  in  the  character  of  agent  of 
the  state ;  and  who  could  not,  of  course,  be  made  personally  responsible  ' 
for  their  payment ;  and  the  state  was  not  suable,  under  the  old  confedera- 
tion, nor  under  the  present  constitution,  even  before  the  amendment  in  that 
respect,  by  citizens  of  the  same  state  ;  and  those  would  most  likely  be  the 
persons  who  would  be  the  principal  holders  of  the  bills  issued  by  the  state, 
of  which  they  were  citizens.  There  being,  therefore,  no  means  of  enforcing 
payment  of  such  bills,  their  credit  depended  solely  upon  the  faith  and  vol- 
untary will  of  the  state  ;  and  were,  therefore,  purely  bills  of  credit.  But 
that  is  not  the  situation  or  character  of  the  bills  of  the  bank  in  question. 
There  is  an  ample  fund  provided  for  their  redemption  ;  and  they  are  issued 
by  a  corporation  which  can  be  sued,  and  payment  enforced  in  the  courts  of 
justice,  in  the  ordinary  mode  of  recovering  debts. 

If  I  considered  these  bank-notes  as  bills  of  credit,  within  the  sense  and 
meaning  of  the  constitutional  prohibition,  I  could  not  concur  in  opinion 
with  the  majority  of  the  court,  that  they  were  not  emitted  by  the  state. 
The  state  is  the  sole  owner  of  the  stock  of  the  bank  ;  and  all  private  inter- 
est in  it  is  expressly  excluded.  The  state  has  the  sole  and  exclusive  man- 
agement and  direction  of  all  its  concerns.  The  corporation  is  the  mere 
creature  of  the  state,  and  entirely  subject  to  its  control  ;  and  I  cannot 
bring  myself  to  the  conclusion,  that  such  an  important  provision  in  the 
constitution  may  be  evaded  by  mere  form. 

Baldwin,  Justice.  {Concurring^,) — It  has  so  happened,  that  I  am  the  only 
member  of  the  court,  who  composed  one  of  the  majority  in  the  case  of  Craig 
V.  Missouri^  and  now  concurs  with  the  majority  in  this  case,  in  affirming  the 
judgment  of  the  court  of  appeals  ;  in  this  respect,  my  situation  is  peculiar, 
as  well  as  in  another  particular.  After  an  argument  in  the  former  case, 
two  of  the  judges  died  ;  of  the  remaining  five,  three  were  of  opinion,  that 
the  paper  issued  by  the  state  of  Missouri  were  bills  of  credit,  and  two  of  a 
contrary  opinion  ;  on  the  argument  in  1830,  there  were  two  judges  present, 
who  had  not  before  sat  in  the  cause,  and  on  whose  opinion  the  result 
depended.  If  they  agreed  with  the  minority,  the  judgment  was,  of  course, 
confirmed  ;  if  they  divided,  it  was  reversed  ;  so  that  the  one  who  joined  the 
three  made  the  judgment  of  the  court :  this  was  my  case ;  agreeing  in 
opinion  with  the  three  who  were  for  reversing,  I  concurred  in  the  judgment 
and  gcn-Tal  course  of  the  opinion  and  reasoning  of  the  court,  though  my 
opinion  was  formed  on  grounds  somewhat  different.  It  was  my  intention 
to  have  assigned  my  reasons,  in  a  separate  opinion,  but  as  it  was  the  first 
term  of  my  sitting  in  the  court,  the  business  was  new  and  pressing,  and 
want  of  time  prevented  it ;  but  at  my  suggestion,  a  clause  was  added  to  the 
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opinion  prepared  by  the  cbief  jastice,  which  would  enable  me  afterwards  to 
fthow  the  reasons  of  my  judgment,  should  a  similar  question  occur.  In  this 
case,  too,  I  fully  concur  in  the  judgment  rendered,  yet  not  in  the  course  of 
reasoning  or  the  authority  on  which  the  opinion  of  the  court  is  based  ;  so 
that  my  position  is  as  peculiar  in  this  as  it  was  in  Craig  v.  Missouri;  and 
in  one  respect,  is  in  marked  contrast  with  that  of  the  other  three  judges  who 
sat  in  that  case.  The  judge  who  was  in  the  majority  then,  and  now  dissents^ 
was  and  is  of  opinion,  that  the  paper  emitted  in  both  cases  came  within  the 
restriction  of  the  constitation,  as  bills  of  credit ;  two,  who  then  dissented, 
and  are  now  in  the  majority,  were  and  are  of  opinion,  that  the  papers  in 
neither  case  are  bills  of  credit,  so  that  no  imputation  of  inconsistency  can 
rest  upon  them.  With  me,  it  is  different ;  my  judgment  has  led  me  to 
different  results  in  the  two  cases,  and  therefore,  it  cannot  be  deemed 
improper  for  me  to  explain  the  reasons  why,  though  forming  one  of  the 
majority  in  both  cases,  I  stand  in  some  measure  alone.  A  judge  who  now 
dit58ents,may  find  reasons  therefor,  in  the  opinion  delivered  in  Craig  v.  Mis- 
souri ;  those  who  now  concur,  may  rest  on  their  dissenting  opinions  in  that 
case  ;  but  Che  same  course  of  reasoning  and  deduction  which  shows  the  con- 
sistency of  others,  may  lead  to  a  very  contrary  conclusion  as  to  mine. 
These  considerations  must  be  my  apology  for  the  course  now  taken. 

In  Craig  v.  Missouri^  the  subjects  of  controversy,  were  certificates  signed 
and  issued  by  the  auditor  and  treasurer,  pursuant  to  a  law  of  that  state, 
which  were,  on  their  face,  receivable  at  the  treasury,  for  taxes  and  debts 
due  the  state,  bearing  interest  at  the  rate  of  two  per  cent,  per  annum.  One- 
tenth  the  amount  of  said  certificates  were  directed  to  be  withdrawn,  annu- 
ally, from  circulation  ;  they  were  made  a  legal  tender  for  all  salaries  and 
fees  of  office,  in  payment  for  salt  to  the  lessee  of  the  public  salt-works,  at  a 
price  to  be  stipulated  by  law,  and  for  all  taxes  due  the  state,  or  to  any 
county  or  town  therein.  They  were  to  be  loaned  on  personal  security,  by 
joint  and  several  bonds,  bearing  interest ;  the  proceeds  of  the  salt-springs, 
the  interest  accruing  on  the  bonds,  all  estates  purchased  under  the  law,  all 
debts  due  or  to  become  due  to  the  state,  were  pledged  and  constituted  a 
fund  for  their  redemption,  and  the  faith  of  the  state  was  also  pledged  for 
the  same  purpose.  It  seemed  to  a  majority  of  the  court,  to  be  impossible  to 
disguise  the  character  of  this  paper,  or  to  change  its  nature  or  effect,  by 
substituting  the  word  certificate  on  its  face  for  the  word  biU  ;  the  change 
was  only  in  name,  the  thing  was  the  same.  Connected  with  the  law  under 
which  the  paper  was  issued,  it  was  a  bill,  note  or  obligation,  emitted  by  the 
state,  with  the  avowed  purpose  of  circulating  as  money,  for  all  the  purposes 
referred  to  in  the  law  ;  the  funds  and  faith  of  the  state  were  pledged  for 
its  payment,  with  interest  from  its  date,  and  it  was  made  a  legal  tender  in 
payment  of  certain  debts  to  individuals,  and  of  taxes  to  towns  and  counties. 
No  member  of  the  court  was  more  clearly  of  opinion,  that  these  self -called 
certificates  were  bills  of  credit,  to  all  intents  and  purposes,  and  that  that 
part  of  the  constitution  which  declared,  that  no  state  should  emit  them, 
would  be  a  dead  letter,  if  they  were  not  held  to  be  within  it,  than  I  was. 
On  this  subject,  my  opinion  went  to  the  full  extent  of  that  which  was 
delivered  by  the  chief  justice,  and  has  been  fully  confirmed  by  subsequent 
reflection. 

There  was  between  the  concurring  judges  and  myself,  no  other  difference 
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of  opinion,  or  in  the  reasons  of  our  respective  jndgments,  than  in  the  defini- 
tion of  a  bill  of  credit,  which  is  thus  given  in  the  opinion  (4  Pet.  432)  : 
"  To  emit  bills  of  credit  conveys  to  the  mind  the  idea  of  issuing  paper, 
intended  to  circulate  through  the  community,  for  its  ordinary  purposes,  as 
money,  which  paper  is  redeemable  at  a  future  day  ;  this  is  the  sense  in  which 
the  terms  have  been  always  understood.  If  the  prohibition  means  anything ; 
if  the  words  are  not  empty  sounds,  it  must  comprehend  the  emission  of  any 
paper  medium  by  a  state  government,  for  the  purpose  of  common  circula- 
tion." To  this  broad  definition,  I  could  not  assent ;  in  my  opinion,  no  paper 
medium  could  be  deemed  a  bill  of  credit  emitted  by  a  state,  unless  it  con- 
tained on  its  face,  or  the  law  under  which  it  was  emitted  gave,  a  pledge  of 
its  faith  or  oredit  for  its  redemption  ;  nor  then,  unless  it  was  made  a  legal 
tender  in  the  payment  of  some  debts  to  individuals.  Though  the  opinion 
is  silent  as  to  the  pledge  of  the  faith  of  the  state  being  a  requisite  to  con- 
stitute a  bill  of  credit,  and  negatives  the  necessity  of  the  paper  being  made 
a  legal  tender  ;  yet  these  matters  entered  into  the  character  of  the  paper, 
and  were  a  part  of  the  case  before  the  court,  as  appears  in  the  opinion 
(4  Pet.  432-3).  The  first  sentence  in  the  latter  page,  shows  the  ground  on 
which  my  opinion  turned  ;  the  paper  was  a  tender,  and  the  faith  of  the 
state  was  pledged.  This  last  clause  was  added  to  the  opinion,  at  my  request : 
'*  It  also  pledges  the  faith  and  funds  of  the  state  for  their  redemption." 

Thus,  there  was  a  prefect  union  of  opinion  between  the  judges  who  com- 
posed the  majority,  on  the  whole  case  presented  for  judgment,  as  well  in  the 
result,  as  the  course  of  reasoning  which  led  to  it ;  the  only  variance  was  as 
to  the  requisites  of  a  bill  of  credit.  Three  judges  holding  that  "  any  paper 
medium,  emitted  by  a  state  government,  for  the  purpose  of  common  circula- 
tion," filled  the  constitutional  definition  of  a  bill  of  credit,  while  one  judge 
held,  that  there  were  two  additional  requisites  ;  that  the  emission  should  be 
on  the  credit  of  the  state,  and  the  paper  declared  a  legal  tender.  But  as 
the  certificates  or  bills,  taken  in  connection  with  the  law  directing  their 
emission,  contained  all  the  requisites  to  constitute  bills  of  credit,  on  the 
most  limited  construction  which  could  be  given  to  the  constitution,  there 
could  be  no  other  difference  of  opinion  than  in  the  reasons  for  judgment. 
Had  the  opinion  and  reasoning  been  applied  to  the  whole  case,  to  paper  not 
only  emitted  by  a  state  for  common  circulation,  but  emitted  on  its  faith  and 
credit  expressly  pledged,  and  made  a  tender,  the  reasons  would  have  been 
in  perfect  accordance  with  the  views  of  the  majority  and  their  judgment. 
But  though  this  was  requested  by  me,  the  opinion  was  confined  to  only  a 
part  of  the  case  on  the  record,  taking  no  notice,  in  the  reasoning,  of  the 
pledge  of  the  faith  of  the  state,  in  direct  terms,  or  giving  to  it  any  declared 
effect  in  fixing  the  character  of  the  paper.  If  this  pledge  had  not  appeared 
on  the  certificate,  or  in  the  law,  my  opinion  would  have  been  for  affirming 
the  judgment  of  the  state  court ;  and  as  three  judges  held,  that  even  with 
this  pledge,  the  certificates  were  not  bills  of  credit,  it  is  evident,  that  the 
judgment  of  this  court  depended  on  this  part  of  the  law. 

With  this  explanation,  the  case  of  Craig  v.  Mtssauri,  so  far  from  being 
an  authority  in  favor  of  the  proposition,  that  it  is  not  necessary  to  consti- 
tute a  bill  of  credit,  that  the  faith  of  the  state  should  be  plbdged  for  its 
payment,  it  must  be  taken  as  negativing  it,  by  the  opinion  of  four  judges. 
On  the  other  hand,  four  judges  were  of  opinion,  that  it  was  not  necessary 
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that  the  certificates  should  have  been  made  a  legal  tender  for  any  purpose, 
in  order  to  naake  them  bills  of  credit.  Thus  understood,  I  adhere  to  the 
decision  of  the  court  in  that  case,  as  it  was  judicially  before  it  on  the  record  ; 
and  yet  retaining  the  same  opinion  now,  which  I  then  expressed  to  the 
judges,  I  cannot  feel  myself  precluded  from  acting  on  it  in  this  case,  because 
the  opinion  of  the  court,  as  delivered,  did  not  take  the  same  coui-se  as  mine, 
in  leading  the  majority  to  the  conclusion  they  formed.  To  now  abandon 
the  deliberate  result  of  my  best  judgment,  formed  and  expressed  in  that 
case,  which  has  been  confirmed  on  the  successive  arguments  in  this,  would 
look  more  like  yielding  to  a  train  of  reasoning  on  a  part  of  a  case,  than 
respecting  the  judgment  of  the  court  on  the  whole  record.  It  would  also 
place  me  in  a  position  of  inextricable  difficulty,  to  now  surrender  my  judg- 
ment to  the  same  reasoning  and  illustrations,  which  failed  to  convince  me 
seven  years  since,  the  more  especially,  when  the  intervening  investigation 
which  it  has  been  my  duty  to  make  on  this  subject,  has  led  my  mind  to  the 
conclusion  it  first  formed. 

With  these  remarks,  the  profession  will  understand  the  reason  why 
I  concurred  in  the  judgment  of  the  court  in  this,  and  the  former  case  ;  in  that, 
the  faith  of  the  state  of  Missouri  was  pledged  for  the  payment  of  the  paper 
which  she  emitted,  and  made  a  legal  tender  ;  in  this,  Kentucky  has  not 
pledged  her  faith  to  redeem  the  notes  of  the  bank,  nor  made  them  a  legal 
tender  in  payment  of  a  debt.  I  also  concur  with  the  opinion  of  the  court 
in  this  case,  that  these  notes  cannot  be  deemed  to  have  been  emitted  by  the 
state,  and  have  no  dosire  to  add  any  views  of  my  own  on  this  part  of  the  * 
case,  my  object  being  to  defend  my  own  peculiar  position  as  to  the  defini- 
tion of  a  bill  of  credit,  according  to  the  true  interpretation  of  the  first  sen- 
tence of  the  tenth  section  of  the  first  article  of  the  constitution.  It  is  in  these 
words  :  "No  state  shall  enter  into  any  treaty  of  alliance  or  confederation  ; 
grant  letters  *of  marque  and  reprisal ;  coin  money  ;  emit  bills  of  credit ; 
make  anything  but  gold  and  silver  coin  a  tender  in  payment  of  debts  ;  pass 
any  bill  of  attainder,  or  ex  post  facto  laWy  or  law  impairing  the  obligation 
of  contracts,  or  grant  any  title  of  nobility." 

In  analysing  this  sentence,  it  is  apparent,  that  these  restrictions  on  the 
states  relate  to  three  distinct  subjects.  1.  To  those  on  which  the  constitu- 
tion had  granted  express  powers  to  the  federal  government — to  make  treaties, 
grant  letters  of  marque  and  reprisal,  coin  money.  2.  To  those  on  which  the 
constitution  made  no  grant  of  any  power,  by  either  express  words,  any 
necessary  implication,  or  any  reasonable  interpretation — to  emit  bills  of 
credit,  make  anything  but  gold  and  silver  coin  a  legal  tender  in  payment 
of  debts,  or  pass  any  law  impairing  the  obligation  of  contracts.  3.  To  those 
subjects  on  which  the  9th  section  of  the  first  article  had  imposed  the  same 
restriction  on  the  United  States  and  congress,  as  the  tenth  section  did  on 
the  separate  states — to  pass  any  bill  of  attainder,  ea  pos^  facto  law,  or  grant 
any  title  of  nobility.  On  the  last  class  of  cases,  any  comment  is  useless  ; 
there  has  never  been  any  difference  of  opinion  as  to  the  meaning  of  a  bill 
of  attainder,  or  a  title  of  nobility  ;  and  though  there  have  been  doubts  as  to 
the  meaning  of  an  ex  post  facto  law,  they  have  long  since  been  settled,  so 
that  we  can  safely  assume,  that  as  to  those  parts  of  the  ninth  and  tenth  sec- 
tions of  the  first  article,  the  meaning  of  the  constitution  is  as  plain  and  defi- 
nite as  its  language. 
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By  referring  tbe  terms  to  a  standard  of  admitted  authority,  from  wfaich 
they  have  been  adopted  in  the  constitution,  they  become  as  intelligible  as 
if  their  settled  definition  had  been  added  by  the  convention  which  framed 
the  instrument.  What  the  standard  of  definition  shall  be,  depends  on  the 
term  used  ;  if  it  is  one  of  common  use,  in  the  ordinary  transactions  of 
society,  and  so  applied,  it  shall  be  taken  in  its  common  ordinary  acceptation 
by  those  who  use  the  term  ;  if  it  relates  to  any  particular  art,  science  or 
occupation,  its  meaning  is  its  common  understood  sense,  according  to  the 
usage  and  its  acceptation  among  men  so  employed.  If  it  is  a  term  appro- 
priate to  the  common  or  statute  law,  or  the  law  of  nations,  it  must  be  taken 
as  intended  to  be  applied  according  to  its  established  definition  as  a  known 
legal  term.  Hence,  the  term  bill  of  attainder,  means  the  conviction  of  a 
person  of  a  crime  by  legislative  power  ;  an  ex  post  facto  law,  is  one  which 
makes  an  act  criminal  which  when  committed  was  no  ofPence  ;  a  title  of 
nobility,  is  a  term  which  defines  itself.  Thus,  the  terms  used  to  as  the 
third  clase  of  cases,  have  been  considered  as  defined  by  a  reference  to  their 
understanding  in  a  legal  sense. 

In  passing  to  the  first  class  of  cases,  it  will  be  found,  that  the  terms 
treaty,  alliance,  confederation,  and  letters  of  marque  and  reprisal,  when 
referred  to  the  law  of  nations,  are  perfectly  defined  ;  so  is  the  term  coin 
money,  when  referred  to  the  words,  in  their  common  acceptation  or  their 
legal  sense.  There  is  no  ambiguity  in  the  words  ;  taken  separately  or  in 
connection,  as  a  term  or  phrase,  they  require  no  other  interpretation  than  is 
to  be  found  in  the  known  and  universally-received  standard  by  which  they 
are  defined,  nor  can  they  be  taken  in  any  other  sense,  or  by  any  other  refer- 
ence, unless  there  appears  from  the  context,  or  other  parts  of  the  same 
instrument,  an  obvious  intention  to  use  and  apply  them  differently  from 
their  ordinary  or  legal  acceptation.  These  are  the  established  unvarying 
rules  of  interpretation  which  assign  a  meaning  to  language,  that  requires 
explanation  not  contained  in  the  words  themselves  ;  the  want  of  certainty 
is  cured  by  a  reference  to  that  which  is  certain,  and  when  any  word,  term  or 
phrase  has  acquired  a  definite  meaning,  its  use,  without  explanatory  words, 
is  always  deemed  to  be  so  intended.  With  the  universal  consent  of  every 
statesman  and  jurist,  the  terms  used  in  these  two  classes  of  cases,  in  the 
tenth  section,  with  the  exception  of  an  expose  facto  law,  have  been  received 
and  taken  according  to  their  known  definition,  by  municipal  or  national 
law,  and  common  understanding  ;  and  there  is  now  the  same  common 
assent  to  the  meaning  of  an  ex  post  facto  law,  as  settled  by  the  repeated 
adjudications  of  this  court.  The  same  rules  have  also  been  applied  to  all 
other  parts  of  the  constitution,  in  which  terms  of  known  import  are  used, 
as  the  writ  of  habeas  corpus^  trial  by  jury,  Ac.  No  man  ever  doubted,  that 
they  were  used  according  to  their  definition  by  the  common  law,  or  that  the 
words  taxes,  commerce,  money,  coin,  were  used  and  must  be  taken  in  their 
ordinary  meaning  and  acceptation.  It  is,  indeed,  a  universal  rule,  applied 
to  all  laws,  supreme  or  subordinate,  to  all  instruments  of  writing,  all  grants 
or  reservations  of  power,  property,  franchise  or  immunity,  and  all  contracts  ; 
that  the  words  and  language  used  shall  be  interpreted  by  such  reference, 
accordingly  as  the  subject-matter  is  made  certain  by  their  legal  or  com- 
monly-received definition  or  acceptation.  There  is  another  rule  of  inter- 
pretation, equally  universal,  that  the  whole  instrument  shall  be  examined, 
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to  ascertain  the  meaning  of  any  particular  part  or  sentence,  so  as  to  avoid 
any  discrepancy,  and  the  same  standard  be  applied  to  all  its  terms,  and 
every  word  which  can  bear  upon  its  intention,  referring  each  to  the  appro- 
priate subject  to  which  it  relates,  the  standard  is  furnished  for  the  interpre- 
tation. Thus^the  word  biU  has  a  meaning  depending  on  the  subject-matter 
to  which  it  is  applied  ;  a  bill  of  credit  refers  to  the  payment  of  money  ;  a 
bill  of  attainder  refers  to  the  conviction  of  an  offence  by  a  legislature  ;  so 
of  the  word  law^  an  ex  post  facto  law  refers  to  one  which  inflicts  a  punish- 
ment ;  a  law  impairing  the  obligation  of  a  contract,  refers  to  money  or 
property  due  or  owned  in  virtue  of  a  contract. 

Taking  it,  then,  as  an  undoubted  proposition,  that  the  same  rules  of 
interpretation  must  be  applied  to  all  parts  of  the  tenth  section,  taken  in 
connection  with  the  whole  constitution,  as  one  instrument  of  writing,  I  shall 
endeavor  to  ascertain  what  is  the  meaning  of  the  terms  used  in  reference  to 
the  second  class  of  cases.  The  first  term  is  ^'  no  state  shall  emit  bills  of 
credit."  That  by  state  is  meant  a  state  of  this  Union,  there  can  be  no  doubt. 
Next  comes  the  word  emit,  which,  referring  to  bills  of  credit,  means  an 
emission  of  paper  ;  a  putting  off,  putting  out,  putting  forth,  or  issuing  bills 
by  a  state,  for  the  payment  of  money,  at  some  time,  by  some  person,  and 
on  credit.  The  time  of  payment,  the  fund  out  of  which  it  is  payable, 
the  faith  or  credit  reposed  in,  or  pledged  by,  those  who  emit  it,  depends  on  the 
law  under  which  the  state  made  or  authorized  the  emission.  Then  comes 
the  term  bilh  of  credit,  without  any  reference  or  explanatory  words  ;  but  as 
it  necessarily  relates  to  the  payment  of  money,  the  word  bill  must  be  taken 
as  a  paper,  containing  some  evidence  that  a  certain  sum  is  due,  to  the  per- 
son to  whom  it  was  emitted  or  issued,  or  by  whom  it  was  held.  It  is  a  word 
of  legal  import,  as  well  defined  as  any  in  the  English  language,  according 
to  the  subject-matter  to  which  it  is  applied.  "  A  bill  is  a  common  engage- 
ment for  money  given  by  one  man  to  another  ;  when  with  a  penalty,  it  is  a 
penal  bill,  when  without  one,  it  is  a  single  bill  "  (Toml.  L.  D.  230)  ;  "  and  it 
is  all  one  with  an  obligation,  saving  that  it  is  commonly  called  a  bill,  when 
in  English,  and  an  obligation,  when  in  Latin.  But  now,  by  a  bill,  we  ordin- 
arily understand  a  single  bond,  without  a  condition  ;  by  an  obligation,  a 
bond  with  a  penalty  and  condition  "  (Cow.  L.  I.  tit.  Bill ;  6  Day's  Com. 
Dig.  191,  Obi.  A.)  ;  or  according  to  the  definition  of  Ch.  Baron  Comyn,  "  a 
single  bill  is  when  a  man  is  bound  to  another  by  bill  or  note,  without 
a  penalty."   (Ibid.  194,  C.) 

A  bill  of  credit  is  also  a  well-known  term  of  the  law  ;  in  its  mercantile 
sense,  it  meant?,  a  letter  addressed  by  one  merchant  to  another,  to  give  credit 
to  the  bearer,  for  money  or  goods,  such  letter  being  in  the  nature  of  a  bill 
of  exchange,  is  called  a  bill,  and  so  treated.  (Beawes,  L.  M.  483  ;  s.  p. 
&  Day's  Com.  Dig.  131,  Merchant,  F.  3.)  When  the  word  bill  refers  to  paper 
emitted  by  a  bank,  there  will  be  found  a  most  marked  adherence  to  the 
distinction  between  an  obligation  and  a  bill,  as  appears  in  the  clause  of 
the  original  charter  of  the  Bank  of  England,  read  by  plaintiffs'  counsel, 
"That  aU  and  every  bill  or  bills  obligatory  and  of  credit,  under  the  seal 
of  the  said  corporation,  made  or  given  to  any  person  or  persons,  shall  and 
may,  by  indorsement  thereon,  Ac,  be  assigned,"  &c.  5  W.  &  M.  c.  20,  §  29 
(3  Ruff.  563).  So,  in  the  26th  section  of  the  same  act,  "  the  corporation 
shall  not  borrow  or  give  security  by  bill,  bond,  covenant  or  agreement,  under 
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their  common  seal/'&c.  (Ibid.)  ;  the  word  bill  denotes  a  sealed  paper,  either 
a  bill  obligatory,  which  is  an  obligation,  or  a  bill  of  credit,  which  is  a  single 
bill ;  or  if  they  are  taken  as  synonymous,  the  words  of  the  act  are  expressly 
confined  to  sealed  bills,  which  require  indorsement  to  make  them  assignable. 
Taking  the  term  bills  obligatory  and  of  credit,  under  the  common  seal  of 
the  corporation,  to  be  what  they  are  declared  in  the  charter,  they  are,  in 
their  legal  sense,  and  in  common  acceptation,  the  bills  of  the  bank,  or  bank- 
bills,  issued  under  their  seal.  This  leads  to  another  distinction  between  the 
different  kinds  of  paper  issued  by  the  bank,  worthy  of  all  observation  in 
the  present  case  ;  the  notes  issued  by  the  bank  were  not  under  its  common 
seal ;  they  were  payable  to  bearer,  on  demand,  and  passed  from  hand  to  hand, 
by  delivery  merely,  without  indorsement.  They  can,  therefore,  in  no  just 
sense,  be  deemed  bills  of  credit  under  seal,  requiring  a  special  act  of  parlia- 
ment to  to  make  them  assignable ;  and  so  well  was  this  known  and  fully 
understood,  that  we  find  throughout  the  extended  charter  to  the  bank  in 
8  &  9  Wm.  III.,  bank-bills  and  bank-notes  are  referred  to  in  the  same 
marked  contradistinction  which  exists  between  a  sealed  bill,  assignable 
only  by  indorsement,  and  an  unsealed  note,  payable  to  bearer  and  trans - 
ferrible  by  delivery  only. 

In  providing  for  enlarging  the  capital  of  the  bank,  the  subscribers  were 
authorized  to  pay  one-fifth  of  their  subscription  '^in  bank-bills  or  bank-notes, 
which  have  so  much  money  bo7idfide  resting  due  thereupon,"  Ac.  (3  Ruff. 
657,  §  23.)  The  same  words,  "  in  bank-bills  or  bank-notes,"  are  three  times 
repeated  in  the  25th  section,  and  are  carried  through  the  whole  act.  In  the 
36th  section,  the  discrimination  is  too  strongly  marked  to  admit  of  any  pos- 
sible doubt ;  in  this  section,  it  is  declared,  "  that  the  forging  or  counterfeit- 
ing of  any  sealed  bank-bill,  made  or  given  out  in  the  name  of  the  said 
governor  and  company,  for  the  payment  of  any  sum  of  money  ;  or  of  any 
bank-note,  of  any  sort  whatever,  signed  for  the  said  governor  and  company 
of  the  Bank  of  England,  Ac,  shall  be  felony."  (Ibid.  659.)  The  act  of  3  A 
4  Ann.,  c.  9,  is  also  most  explicit  in  its  provisions,  which  embrace  all  notes 
in  writing,  signed  by  any  person,  "  or  the  servant  or  agent  of  any  corpora- 
tion," payable  to  order  or  bearer,  and  puts  them  on  the  footing  of  inland 
bills  of  exchange,  according  to  the  custom  of  merchants,  but  neither  in  terms 
or  by  construction,  can  be  applied  to  bills  under  seal  (4  Ruff.  ISO),  or  has 
ever  been  attempted  to  be  so  applied  or  constructed.  We  must,  therefore, 
take  the  term,  bills  of  credit,  when  applied  to  the  paper  issued  by  a  bank,  to 
mean  an  instrument  under  its  corporate  seal,  payable  to  some  person, 
and  assignable  by  indorsement,  and  not  a  note  payable  to  order  or  bearer,  and 
transferrible  as  an  inland  bill  of  exchange,  according  to  the  universal 
acceptation  of  the  term  in  England. 

There  is  another  class  of  bills  of  credit,  in  England,  known  by 
the  name  of  exchequer  bills,  which  are  issued  by  the  officers  of  the 
exchequer,  when  a  temporary  loan  is  necessary  to  meet  the  exigencies  of 
government.  They  were  first  termed  tcdliea  o/Zoan,  and  orders  of  repay- 
ment, charged  on  the  credit  of  the  exchequer  in  general,  and  made  assignable 
from  one  person  to  another.  (5  W.  &  M.  c.  20,  §  39  ;  3  Ruff.  666.)  By  a 
subsequent  act,  the  officers  of  the  treasury  were  authorized  to  cause  bills  to 
be  made  forth,  at  the  receipt  of  the  exchequer,  in  such  manner  and  form  as 
they  shall  appoint,  Ac,  and  to  issue  the  same  to  the  uses  of  the  war ;  they 
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were  made  receivable  for  all  taxes  and  money  due  at  the  exchequer,  bore 
an  interest,  a  premium  was  given  for  giving  them  circulation,  the  nation 
was  security  for  their  payment  (See  8*9  Wm.  HI.,  c.  20,  §  63-6,  3  Ruff. 
667-8 ;  7  Ann.,  c.  7,  §  22,  4  Ruff.  345  :  9  Ann.,  c.  1,  passim,  4  Ruff.  431)  ; 
and  they  were  called  bills  of  credit.  3  Ruff.  679.  Such  is  the  nature  of  the 
three  classes  of  bills  of  credit,  in  England,  whether  they  are  letters  or  bills 
of  credit  of  merchants,  in  the  nature  of  a  bill  of  exchange,  the  bills  obligatory 
or  of  credit  or  of  a  bank,  or  exchequer  bills  ;  they  all  partake  of  the  same 
character,  and  are  the  bills  of  credit  of  the  person,  corporation  or  government 
which  emits,  makes  forth,  issues  or  puts  them  into  circulation.  The  name 
given  to  the  paper,  its  form,  or  the  mode  of  giving  it  currency  or  circulation, 
is  immaterial ;  its  substance  consists  in  its  being  an  engagement  to  pay 
money  at  a  future  day,  and  that  its  payment  rests  on  the  security,  faith, 
credit  or  responsibility  of  those  who  put  it  into  circulation,  pledged  on  the 
face  of  the  bills  of  individuals  and  corporations,  and  the  law  of  the  nation 
which  emits  or  issues  them.  Bills  of  credit  were  viewed  in  the  United  States 
in  the  same  way,  before  the  adoption  of  the  constitution,  and  immediately 
afterwards.  That  the  definition  of  a  billy  by  the  common  law  and  common 
acceptation,  is  the  same  here  as  in  England,  and  has  ever  been  so  accepted, 
is  a  proposition  which  needs  only  to  be  asserted ;  the  same  reasoning  also 
attaches  to  a  letter  of  credit,  in  a  mercantile  sense,  and  the  same  distinction 
which  has  been  shown  to  exist  there,  between  bank-bills  and  bank-notes, 
was  in  the  most  explicit  manner  recognised,  during  the  revolution. 

On  the  31st  December  1781,  congress  passed  an  ordinance  to  incorporate 
the  subscribers  to  the  Bank  of  North  America,  and  recommended  to  the 
legislatures  of  the  several  states,  to  pass  such  laws  as  were  necessary  to  give 
the  ordinance  full  operation,  agreeable  to  the  resolutions  of  congress  on  the 
26th  May  preceding.  7  Joum.  Cong.  197,  199.  In  the  proceedings  of  that 
day,  we  have  the  plan  of  the  bank  which  was  then  approved  ;  in  the  12th 
article,  it  is  provided,  "  That  the  bank-notes,  payable  on  demand,"  shall  b}'' 
law  be  made  receivable  in  every  state,  for  duties  and  taxes,  and  by  the  treas- 
ury of  the  United  States  as  specie  ;  congress  also  resolved,  that  they  should 
be  received  in  payment  of  all  debts  due  the  United  States,  and  recommended 
to  the  states  to  make  the  counterfeiting  bank-notes  capital  felony.  7  Journ. 
Cong.  87,  90;  26  May  1781.  Pursuant  to  this  recommendation,  Pennsyl- 
vania passed  an  act  to  prevent  and  punish  the  counterfeiting  the  bank-bills, 
and  bank-notes  of  the  bank,  made  or  to  be  made  or  given  out.  (18th  March 
1782  ;  Pamph.  Laws  11.)  In  1783,  Delaware  passed  an  act  to  punish  the 
counterfeiting  the  bank-bills,  and  bank-notes  of  the  bank.  (2  Laws  Del.  773.) 
But  the  law  of  Massachusetts,  passed  the  8th  March  1782,  contains  the  most 
unequivocal  evidence,  that  the  distinction  between  bank-bills  and  bank-notes 
was  well  known  and  understood,  for  it  copies  the  36th  section  of  the  act  of 
8  A  9  Wm.  III.,  before  referred  to,  "  that  if  any  person  shall  counterfeit 
any  sealed  bank-bill  or  obligation  made  or  given  out  for  or  in  the  name  of 
the  said  P.  D.  &  Co.,  for  the  payment  of  any  sum  of  money  ;  or  any  bank- 
note of  nay  sort  whatever,  signed  for  or  in  the  name  of  the  said  P.  D.  & 
Co."  Thomas's  Laws  Mass.  187.  In  all  those  acts,  the  words  note,  bill  or 
obligation,  are  put  in  the  same  contradistinction  from  each  other,  which  the 
common  law  assigns  to  them,  and  so  are  the  acts  of  congress  for  chartering 
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the  Bank  of  the  United  States,  which  were  patterned  from  the  acts  of  parlia- 
ment chartering  the  Bank  of  England. 

By  the  ninth  fundamental  article  of  the  charter  of  1791,  it  is  provided, 
that  "the  total  amount  of  the  debts  which  the  said  corporation  shall  at  any 
time  owe,  whether  by  bond,  bill,  note  or  other  contract,  shall  not  exceed, 
Ac."  (1  U.  S.  Stat.  194  ;  s.  p.  8th  article  of  charter  of  1816,  3  Ibid.  272.) 
In  the  13th  article,  the  29th  section  of  the  6  W.  &  M.,  c.  20,  chartering  the 
Bank  of  England,  is  copied,  declaring  that  "the  bills  obligatory  and  of 
credit,  under  the  seal  of  the  said  corporation,"  Ac,  shall  be  assignable 
by  indorsement,  Ac.  And  bills  or  notes  issued  by  the  corporation,  signed  by 
the  president  and  countersigned  by  the  cashier,  promising  the  payment  of 
money,  to  any  person  or  his  order,  or  to  bearer,  though  not  under  the  seal 
of  the  corporation,  shall  be  as  binding  on  them  as  on  a  private  person,  and 
be  negotiable  by  indorsement  if  payable  to  order,  or  by  delivery  only  if  pay- 
able to  bearer  (1  U.  S.  Stat.  195  ;  s.  p.  12th  article  of  charter  of  1816, 
3  Ibid.  272);  thereby  adopting  the  provisions  of  the  3  A  4  Ann.,  c.  9,  before 
referred  to,  as  to  notes. 

In  the  twelfth  article  of  the  charter  of  1816,  there  is  this  proviso,  "that 
said  corporation  shall  not  make  any  bill  obligatory,  or  of  credit,  or  other 
obligation  under  its  seal,  for  the  payment  of  a  less  sum  than  five  thousand 
dollars."  In  the  17th  section,  we  find  the  paper  issued  by  the  bank  placed 
in  contradistinction,  no  less  than  five  times,  by  the  denomination  of  bills, 
notes  or  obligations,  and  the  same  distinction  is  made  throughout  the  acts 
of  1791  and  1816.  It  is  also  carried  into  the  acts  of  1798  (omitting  the  word 
obligation),  by  which  the  counterfeiting  of  any  bill  or  note,  issued  by  order 
of  the  president,  directors  and  company  of  the  bank,  is  made  a  felony.  (1  U. 
S.  Stat.  573)  ;  the  act  of  1807  (2  Ibid.  423),  and  the  18th  and  19th  sections 
of  the  act  of  1816  (3  Ibid.  275),  in  each  of  which  the  words  bill  and  note 
are  used  to  refer  to  the  two  kinds  of  paper,  the  word  bill  being  used  in  its 
comprehensive  sense,  as  a  known  legal  term,  embracing  bills,  bonds,  obli- 
gations of  all  kinds,  when  under  the  corporate  seal,  according  to  their  set- 
tled and  unvaried  acceptation. 

In  considering  the  third  species  of  bills  of  credit  which  are  issued  by  the 
government,  I  will  first  refer  to  their  definition  by  parliament,  as  the  best 
evidence  of  the  meaning  and  acceptation  of  the  term  in  England,  and  as  it 
was  adopted  in  the  United  States.  The  authority  for  issuing  tallies,  orders 
or  bills,  from  the  exchequer,  and  the  manner  of  doing  it,  are  pointed  out  in 
the  acts  of  5  W.  A  M.,  c.  20  ;  8  A  9  Wm.  III.,  c.  20,  before  referred  to,  and 
8  A  9  Wm.  III.,  c.  28  ;  3  Ruff.  677-9  ;  also  in  Gilbert's  Hist.  Exch.  137. 
When  money  is  paid  into  the  exchequer  for  debts  due,  or  on  a  loan  to  the 
government,  the  teller  who  receives  it  gives  a  bill  for  the  amount,  which  is 
an  exchequer  bill,  or  a  bill  of  credit ;  a  substantial  definition  of  which  will 
be  found  in  the  1 1th  section  of  the  8  A  9  Wm.  III.,  c.  28  ;  3  Ruff.  679.  "  Pro- 
vided also,  that  this  act,  or  anything  herein  contained,  shall  not  extend  to 
alter  or  change  any  method  of  receipts  or  payments  by  bills  of  credit  in  the 
exchequer,  allowed,  or  to  be  allowed  by  parliament,"  referring  evidently  to 
two  species  of  such  bills  which  are  issued  from  the  exchequer,  according  to 
the  prescribed  mode  of  accounting  for  al'  moneys  paid.  A  bill  of  credit 
giveij  to  a  debtor  who  pays  his  debt,  is  merely  the  evidence  of  its  payment ; 
but  a  bill  of  credit  given  to  one  who  lends  money  on  the  credit  of  the  exche- 
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qaer,  allowed  to  be  pledged  by  act  of  parliament,  is  a  bill  made  forth  on  the 
credit  of  the  government,  who  is  a  debtor  to  the  holder  for  the  amount,  with 
interest  thereon,  as  directed  by  the  law. 

It  is  evident,  that  the  constitution  did  not  intend  to  prevent  the  emission 
by  a  state,  of  a  bill  of  credit  of  the  first  description,  which  in  effect  would 
be  no  more  than  a  receipt  for  a  debt  due  the  state ;  it  clearly  refers  only  to 
that  class  of  bills  of  credit  which  were  emitted  by  a  state,  for  the  purposes 
declared  in  the  law  authorizing  them  to  be  emitted  and  put  into  circulation. 
Taken  in  this  sense,  the  term  bill  of  credit,  will  be  found  to  have  been  as 
well  defined  in  the  United  States,  before  the  adoption  of  the  constitution, 
as  it  was  in  England,  or  as  the  term  bill  of  credit,  in  reference  to  bank-bills, 
had  been,  there  and  here,  from  the  time  when  the  first  charter  of  a  bank 
was  granted. 

By  the  ninth  article  of  the  confederation,  congress  were  authorized  "to 
borrow  money  or  emit  bills  on  the  credit  of  the  United  States  ;"  but  unless 
nine  states  consented,  could  not  "  coin  money,"  nor  emit  bills,  nor  borrow 
money  on  the  credit  of  the  United  States.  By  article  twelve,  all  bills  of 
credit  emitted,  moneys  borrowed,  and  debts  contracted,  by  or  under  the 
authority  of  congress,  Ac,  shall  be  deemed  a  charge  against  the  United 
States  ;  for  payment  and  satisfaction  whereof,  the  said  United  States,  and 
the  public  faith,  are  hereby  solemnly  pledged.     (1  U.  S.  Stat.  6-7.) 

If  there  is  certainty  in  language,  it  would  seem  to  be  in  this,  as  a  defini- 
tion of  a  "  bill  of  credit,"  and  was  evidently  copied  in  the  tenth  section  of 
the  first  article  of  the  constitution  ;  the  prohibition  against  any  less  than  nine 
in  number  of  states  acting  on  certain  subjects  is  in  the  precise  words,  "nor 
coin  money,"  "  nor  emit  bills  ;"  if  it  is  asked  what  bills,  the  answer  is,  "bills 
on  the  credit  of  the  United  States,  bills  of  credit  emitted  by  the  authority 
of  congress  on  a  pledge  for  the  public  faith."  By  substituting  state^  for 
"  United  States  in  congress  assembled,"  the  meaning  of  the  words  is  iden- 
tical and  cannot  be  mistaken,  when  they  are  transferred  into  the  constitu- 
tional prohibition  ;  "  no  state  shall  coin  money,  emit  bills  of  credit,"  means 
bills  on  the  credit  of  the  state.  Plain  words  must  be  perverted  by  some- 
thing inconsistent  with  reason,  if  they  mean  anything  else  ;  if  they  do  not 
refer  to  bills  emitted  on  the  credit  of  the  state,  we  must  be  informed  on 
whose  crMit.  It  must  be  that  of  an  individual,  a  corporation,  or  of  the 
United  States  ;  those  who  assert  such  a  proposition,  can  have  no  respect  for 
the  constitution  or  its  framers.  Yet  they  can  in  no  other  way  evade  the 
obvious  meaning  of  plain  words  ;  the  prohibition  was  intended,  and  does 
prohibit  a  state  from  emitting  bills,  on  its  own  credit,  and  not  on  any  other 
credit.  The  prohibition  is  confined  to  a  state,  to  an  emission  by  a  state,  of 
bills  of  credit,  emitted  on  the  faith  of  a  state,  which  can  be  pledged  only  by 
the  law  of  a  state,  and  no  more  exquisite  torture  can  be  inflicted  on  plain 
words,  than  in  the  endeavor  to  make  them  mean  more,  mean  less,  or  mean 
anything:  else  than  the  credit  of  a  state.  When  we  look  to  the  names  affixed 
to  the  articles  of  confederation,  and  the  constitution  ;  when  we  consider 
that  the  former,  after  being  long  discussed  in  congress,  and  approved  by 
that  body,  was  submitted  to  the  state  legislatures,  who  deliberated  nearly 
four  years,  before  its  adoption,  and  that  every  word,  phrase  and  sentence 
was  fully  discussed  and  most  anxiously  considered,  it  cannot  be  considered 
as  a  bold  or  rash  assertion,  that  the  framers  of  both  instruments  compre- 
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hended  the  language  they  used,  said  what  they  meant,  meant  what  they  said, 
and  stamped  upon  their  work  an  impress  of  intention,  which  they  at  least 
designed  should  be  intelligible  to  all  capacities. 

If  the  definition  of  a  bill  of  credit,  as  given  in  both  instruments,  is  not 
authoritative,  I  know  of  none  higher  to  which  to  appeal,  as  a  more  certain 
standard  of  political  or  judicial  truth.  In  following  such  leaders,  in  a  path 
which  they  have  plainly  marked,  I  feel  perfectly  conscious  of  avoiding  that 
disrespect  for  the  solemn  muniments  of  title  on  which  the  Union  rests,  which 
would  be  a  cause  of  severe  self-raproach,  if,  in  this  tribunal,  I  should  rest 
my  judgment  on  any  contradictory  authority.  As,  however,  it  cannot  dero- 
gate from  the  respect  due  to  the  framers  of  those  instruments,  or  the  instru- 
ments themselves,  to  refer  to  authority  subordinate  only  to  that  of  state 
legislatures  who  made  the  confederation,  and  the  people  of  the  several  states 
who  ordained  the  const 't^ution,  in  affirmance  of  the  definition  of  bills  of 
credit,  as  given  by  all,  1  ^^hall  refer  to  the  resolutions  of  the  old  congress, 
and  the  acts  of  the  new  immediately  after  the  adoption  of  the  constitution. 

By  the  third  section  of  the  act  of  July  1790,  making  provision  for  the 
debt  of  the  United  States,  among  other  evidences  of  debt  which  were  to  be 
received  as  subscription  to  the  proposed  loan  were  the  following  :  '^  Those 
issued  by  the  commissioners  of  loans,  in  the  several  states,  including  certifi- 
cates given  pursuant  to  the  act  of  congress  of  the  2d  January  1779,  for  bills 
of  credit  of  the  several  emissions  of  20th  May  1777,  and  11th  April  1778  ; 
and  in  the  bills  of  credit  issued  by  the  authority  of  the  United  States,  at 
the  rate  of  one  hundred  dollars  in  the  said  bills  for  one  in  specie."  (1  U.  S. 
Stat.  139.)  The  general  term  bills  of  credit,  as  used  in  the  act  of  1790,  are 
defined  in  the  resolutions  of  congress  on  the  days  respectively  referred  to. 
20th  May  1770  :  "Resolved,  that  the  sum  of  6,000,000  of  dollars,  in  bills 
on  the  credit  of  the  United  States,  be  forthwith  emitted,  under  the  direc- 
tion of  the  board  of  treasury."  3  Journ.  194.  11th  April  1778  :  "  Resolved, 
that  5,000,000  of  dollars  be  emitted  in  bills  of  credit,  on  the  faith  of  the 
United  States."  "That  the  thirteen  United  States  be  pledged  for  the 
redemption  of  the  bills  of  credit  now  ordered  to  be  emitted."  4  Journ.  149. 
2d  January  1779:  In  the  preamble  and  resolutions  of  this  day,  bills  cf 
credit  are  thus  referred  to.  The  United  States  have  "been  under  the  neces- 
sity of  emitting  bills  of  credit,  for  the  redemption  of  which  the  faith  of  the 
United  States  has  been  pledged."  "  That  any  of  the  bills  emitted  by  order 
of  congress,  Ac."  "  That  the  bills  received  on  the  said  quotas,"  &c.  "  That 
the  following  bills  be  taken  out  of  circulation  ;  namely,  the  whole  emissions 
of  20th  May  1777,  and  11th  April  1778."     5  Journ.  5-6. 

When,  therefore,  we  find,  that  in  the  confederation,  the  acts  and  resolu- 
tions of  congress,  these  various  terms  are  used  as  synonymous,  all  referring 
to  the  same  species  of  paper,  as  well  known  and  defined  as  the  term  coin, 
money,  or  any  other  term,  could  be,  and  the  same  term,  bills  of  credit,  used 
in  the  constitution,  it  is  not  a  little  strange,  that  those  who  framed  the  instru- 
ment, should  be  supposed  to  have  used  it  in  a  different  sense,  without  add- 
ing some  words  denoting  such  intention.  That  the  term  being  adopted  with- 
out explanation,  was  intended  to  be  taken  with  the  same  meaning  which 
had  been  so  long  and  universally  accepted,  would,  on  any  other  than  a  con- 
stitutional question,  be  deemed  conclusive  evidence  of  their  intention,  can- 
not be  doubted.     If  the  term  could  admit  of  two  interpretations,  the  mem* 
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bers  of  the  convention  would  adopt  that  which  comported  with  the  meaning 
given  to  the  term  by  themselves,  while  members  of  congress,  before,  as  well 
as  after  the  adoption  of  the  constitution,  rather  than  any  other  standard  of 
interpretation  to  be  found  elsewhere.  These  reasons  are  strengthened  by 
a  reference  to  other  parts  of  the  constitution,  the  terms  of  which  are  copied 
from  the  articles  of  confederation,  as  to  coin  money,  regulate  the  value 
thereof,  borrow  money  on  the  credit  of  the  United  States,  fix  the  standard 
of  weights  and  measures,  and  numerous  others,  apparent  on  inspection. 

As  the  constitution  was  intended  to  be  a  supreme  fundamental  law,  and 
bond  of  union,  for  ages  to  come,  it  was  of  the  last  impoilance,  to  use  those 
terms  in  the  grant,  or  prohibition  of  power,  which  had  acquired  a  precisely 
defined  meaning,  either  in  common  acceptation,  or  as  terms  known  to  the 
common,  the  statute,  or  the  law  of  nations,  and  infused,  by  universal  con- 
sent, into  the  most  solemn  acts  of  congress,  and  the  alliance  of  the  confedera- 
tion, which  expressed  the  sense  in  which  the  whole  country  understood  words, 
terms  and  language.  The  framers  of  the  constitution  did  not  speak  in  terms 
known  only  in  local  history,  laws  or  usages,  nor  infuse  into  the  instrument 
local  definitions,  the  expressions  of  historians,  or  the  phraseology  peculiar 
to  the  habits,  institutions  or  legislation  of  the  several  states.  Speaking  in 
language  intended  to  be  "  uniform  throughout  the  United  States,"  the  terras 
used  were  such  as  had  been  long  defined,  well  understood  in  policy,  legisla- 
tion and  jurisprudence,  and  capable  of  being  referred  to  some  authoritative 
standard  meaning  ;  otherwise,  the  constitution  would  be  open  to  such  a  con- 
struction of  its  terms  as  might  be  found  in  any  history  of  a  colony,  a  state, 
or  their  laws,  however  contradictory  the  mass  might  be  in  the  aggregate. 
If  we  overlook  the  language  of  acts  and  instruments  which  express  the  sense 
in  which  it  is  understood  by  all  the  states,  and  seek  for  the  true  exposition 
of  the  constitution  in  those  which  speak  only  for  one  state,  we  have  the 
highest  assurance,  in  the  course  and  range  of  the  argument  in  this  case,  that 
certainty  cannot  be  found  in  the  almost  infinite  variety  of  laws  which  had 
been  passed  by  the  states  in  relation  to  the  emission  of  paper  money.  Nor 
is  there  more  certainty  in  referring  to  the  opinions  of  statesmen  and  jurists, 
in  debates  in  conventions,  or  legislative  bodies,  or  political  writers,  or  com- 
mentators on  the  constitution,  among  all  of  whom  there  is  a  most  irreconcil- 
able contradiction  and  discrepancy  of  views,  on  every  debatable  word  and 
clause  in  the  constitution,  the  result  of  which  has  been  strongly  exemplified 
in  the  argument  of  the  cases  at  this  term,  depending  on  its  true  intei-preta- 
tion.  Whether  the  remark  made  in  the  senate  of  the  United  States,  by  a 
profound  and  eminent  jurist,  in  a  debate  on  a  most  solemn  constitutional 
question,  is  particularly  applicable  to  the  mass  of  what  has  been  offered  to 
the  court  as  authority  in  this  case,  or  not,  yet  its  general  practical  truth 
must  be  admitted.  "  If  we  were  to  receive  the  constitution  as  a  text,  and 
then  to  lay  down  in  its  margin  the  contradictory  commentaries  which  have 
been  made,  and  which  may  be  made,  the  whole  page  would  be  a  polyglot, 
indeed.  It  would  speak  in  as  many  tongues  as  the  builders  of  Babel,  and 
in  dialects  as  much  confused,  and  mutually  as  unintelligible." 

Fully  convinced  that  the  constitution  is  best  expounded  by  itself,  with  a 

reference  only  to  those  sources  from  which  its  words  and  terms  have  been 

adopted,  I  have  always  found  certainty,  and  felt  safety,  in  adhering  to  it  as 

the  text  of  standard  authority  to  guide  my  reasoning  to  a  correct  judgment. 
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In  expounding  it  ))y  opinion,  or  on  the  authority  of  names,  there  is,  in  my 
opinion,  great  danger  of  error  ;  for,  when  it  is  found,  that  from  the  time  of 
its  proposition  to  the  people,  to  the  present,  the  wisest  and  best  men  in  the 
nation,  have  been,  and  yet  are,  placed  foot  to  foot  on  all  doubtful,  and  many 
plain,  propositions  in  relation  to  its  couBtruction,  it  is  as  difficult  as  it  would 
be  invidious,  to  select  as  a  consulting  oracle,  any  man  or  class  of  statesmen 
or  jurists,  in  preference  to  another. 

On  the  question  involved  in  this  case,  of  what  are  bills  of  credit,  my 
judgment  is  conclusively  formed  on  the  authority  herein  referred  to  ;  if  it  is 
not  conclusive,  I  have  neither  found,  or  have  been  directed  to  that  which  is 
paramount,  or,  in  my  judgment,  at  all  co-ordinate,  or  to  be  compared  with 
it.  Resting  on  this  authority,  it  was  my  deliberate  opinion,  that  the  certifi- 
cates issued  by  a  law  of  Missouri,  pledging  the  faith  of  the  state  for  their 
redemption,  were  bills  of  credit,  prohibited  by  the  constitution.  On  the 
same  authority,  and  as  the  result  of  subsequent  researches,  it  is  now  my  most 
settled  conviction,  that  the  notes  of  the  Commonwealth  Bank  of  Kentucky, 
are  cot  bills  of  credit,  emitted  by  the  state  of  Kentucky,  inasmuch  as  the  state 
has  pledged  neither  its  faith  nor  credit,  for  their  payment.  And  the  notes 
not  being  payable  at  a  future  day,  nor  issued  on  any  credit  as  to  time,  either 
on  their  face,  or  by  the  law  under  which  they  were  issued,  but  directed  to  be 
p«aid  on  demand,  in  gold  or  silver,  they  were  not  emitted  to  obtain  a  loan  to 
the  state,  or  to  meet  its  expenditures,  and  cannot  be  deemed  its  bills  of  credit. 
On  a  careful  considenition  of  the  mischiefs  against  the  recurrence  of  which 
the  constitution  interposed  this  prohibition,  of  its  language,  the  bearing 
of  the  three  phrases  on  each  other,  their  evident  spirit,  and  the  meaning 
deducible  therefrom,  I  cannot  abandon  my  first  impression,  that  one 
requisite  of  a  bill  of  credit  is,  that  it  be  made  a  tender  in  payment  of  debts. 

The  crying  evils  which  arose  from  the  issue  of  paper  money  by  the 
the  states,  cannot  be  so  well  described  as  they  are  in  the  language  of  the 
constitution.  The  emission  of  bills  of  credit  by  the  states,  making 
them  a  tender  in  payment  of  debts,  impaired  and  violated  the  obligation  of 
contracts.  The  remedy  is  an  appropriate  one,  reaching  both  the  cause  and 
effect,  by  three  distinct  prohibitions ;  no  state  shall  emit  bills  of  credit, 
make  anything  a  tender  but  gold  and  silver,  nor  pass  any  law  impairing  the 
obligation  of  contracts.  Thus,  the  remedy  covers  the  whole  mischief,  and 
goes  beyond  it,  if  supplied  literally  to  its  full  extent ;  the  mere  emission  of 
bills  of  credit  was  no  evil  ;  if  no  law  coerced  their  circulation  or  reception 
by  individuals,  they  are  as  harmless  as  certificates  of  stock,  emitted  on  a 
voluntary  loan  to  the  state,  which  are  admitted  not  to  be  the  prohibited 
bills  of  credit.  So  long  as  they  were  not  made  a  tender,  they  could  pro- 
duce no  evils,  not  common  to  all  paper,  whether  of  a  state,  a  corporation  or 
individual,  which,  by  common  consent,  passes  from  hand  to  hand  in  the 
ordinary  transactions  of  life.  To  prevent  the  circulation  of  such  a  medium, 
it  was  not  necessary  to  call  into  action  the  high  power  of  the  constitution  ; 
the  evil  would  cure  itself ;  when  the  paper  ceased  to  pass  by  consent,  it 
would  pay  no  debt,  nor  lead  to  the  violation  of  any  contract.  The  prohi- 
bition could  not  have  been  intended  to  prevent  the  people  from  taking  as 
money,  what  would  answer  all  the  purposes  of  money  in  the  interchanges 
of  society,  nor  to  deprive  them  of  the  exercise  of  their  free  will ;  on  the 
contrary,  it  was  made  to  prevent  the  coercion  of  their  free  will  by  a  tender 
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law,  and  leave  them  free  to  enforce  the  obligation  of  their  contracts  for  the 
payment  of  money,  and  the  enjoyment  of  their  property. 

In  the  construction  of  all  laws,  we  look  to  the  old  law,  the  mischief  and 
the  remedy,  and  so  expound  it,  as  to  suppress  the  mischief,  and  advance  the 
remedy  ;  no  just  rule  of  interpretation  requires  a  court  to  go  further,  by 
applying  the  remedy  to  a  case  not  within  the  mischief,  unless  the  words 
of  the  law  are  too  imperative  to  admit  of  construction.  I  know  no  class  of 
cases  to  which  the  rule  is  more  appropriate,  than  those  embraced  within 
those  prohihitions  of  the  constitution  on  the  exercise  of  powers  reserved  by 
the  states,  over  subjects  on  which  congress  have  no  delegated  power  ;  there 
can  he  no  collision  between  the  laws  of  a  state  and  the  laws  of  the  Union, 
as  there  would  be,  where  a  state  would  legislate  on  those  subjects  that  had 
been  confided  to  congress  or  any  department  of  the  federal  government. 
Taking  the  first  class  of  cases  in  the  tenth  section,  relating  to  treaties,  let- 
ters of  marque  and  reprisal,  and  coining  money,  which  are  subjects  over 
which  the  constitution  grants  express  powers,  as  an  example,  it  is  evident, 
that  to  make  the  prohibition  effectual  to  the  object  in  granting  the  powers, 
it  must  be  total,  so  as  to  exclude  the  exercise  of  any  power  by  a  state  over 
the  subject-matter.  From  the  nature  of  these  subjects,  there  can  be  no 
concurrent  power  in  the  two  governments  ;  hence  we  find,  that  the  first  two 
were,  even  by  the  article  six  of  confederation,  expressly  prohibited  to  the 
states,  without  the  consent  of  the  United  States.  The  same  reasons  apply 
to  the  third,  because  the  express  power  in  congress  to  coin  money,  regulate 
the  value  thereof,  and  of  foreign  coin,  coupled  with  the  prohibition  to  a 
state  to  coin  money,  is  a  decisive  expression  of  the  intention,  that  it  shall 
not  exercise  the  power,  as  in  the  case  of  a  treaty,  or  a  letter  of  marque  and 
reprisal.  The  evils  to  be  guarded  against  had  not  existed  under  the  con- 
federation ;  the  states  separately  had  not  made  treaties,  granted  letters  of 
marque  or  reprisal,  nor  coined  money,  in  violation  of  those  articles  ;  the 
evils  were  wholly  prospective,  but  were  to  be  apprehended,  if  any  doubt 
whatever  could  be  raised  on  the  terms  of  grant  of  those  powers.  Hence 
the  prohibition. 

Touching  the  third  class  of  cases,  bills  of  attainder,  ex  post  facto  laws, 
and  titles  of  nobility,  they  were  not  subjects  of  any  delegated  powers  to 
congress  ;  but  as  they  were  opposed  to  the  whole  spirit  of  the  people,  and 
the  constitution,  it  annulled  all  power,  state  and  federal,  to  do  these  things  ; 
and  the  prohibition  is,  in  its  nature  and  object,  absolute  and  illimitable. 
But  the  second  class  of  prohibited  cases,  emitting  bills  of  credit,  tender 
laws,  and  those  impairing  the  obligation  of  contracts,  are  widely  different ; 
the  evils  had  existed,  did  exist,  and  must  recur,  if  not  prevented.  Congress 
could  not  legislate  on  these  subjects,  much  less  control  the  states,  on  whom 
the  powers  of  parliament,  in  all  their  transcendency,  as  well  as  the  preroga- 
tive of  the  crown,  devolved  by  the  revolution.  6  Wheat.  651  ;  8  Ibid.  684. 
Each  state  has  the  power  of  emitting  bills  of  credit,  of  passing  tender  laws 
(4  Pet.  436),  and  exercised  both,  by  annulling  contracts  and  grants,  the 
right  to  do  which  could  not  be  contested  by  any  authority.  4  Wheat.  643, 
651.  These  were  the  acts  which  called  aloud  for  the  remedy  given  by  the 
prohibitions,  to  prevent  their  recurrence,  which  would  have  been  certain,  if 
it  had  not  been  made. 

This  court  has  declared  the  intention  of  the  constitution  on  the  subject 
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of  contracts.  '^  It  was  intended  to  correct  the  mischiefs  of  state  laws,  which 
had  weakened  the  confidence  between  man  and  man,  and  embarrassed  all 
transactions  between  individuals,  by  dispensing  with  a  faithful  performance 
of  engagements  ;  to  guard  against  a  power  which  had  been  extensively 
abused,  and  to  restrain  the  legislature  in  future  from  violating  the  rights  of 
property.  It  protected  contracts  respecting  property,  under  which  some 
person  could  claim  a  right  to  something  beneficial  to  himself  ;  and  since  the 
clause  must,  in  construction,  receive  some  limitation,  it  ought  to  be  confined 
to  the  mischiefs  it  was  intended  to  remedy.  Not  to  authorize  a  vexatious 
interference  with  the  internal  concerns  or  civil  institutions  of  a  state ; 
to  embarrass  its  legislation  in  the  regulation  of  internal  government,  or  to 
render  immutable  those  institutions,  for  these  purposes,  which  ought  lo  vary 
with  varying  circumstances.  The  term  contract  must  be  understood  in  a 
more  limited  sense,  so  as  not  to  embrace  other  contracts  than  those  which 
respect  property,  or  some  object  of  value,  and  confer  rights  which  may  be 
asserted  in  a  court  of  justice."  Dartmouth  College  Casey  4  Wheat.  428-9. 
''  The  principal  was  the  inviolability  of  contracts.  The  plain  declaration 
that  no  state  shall  pass  any  law  impairing  the  obligation  of  contracts, 
includes  all  laws  which  infringe  the  principle  the  convention  intended  to 
hold  sacred,  and  no  further.  It  does  not  extend  to  the  remedy  to  enforce 
the  obligation  of  a  contract ;  the  distinction  between  them  exists  in  the 
nature  of  things,  so  that  without  impairing  the  obligation,  the  remedy  may 
be  modified  as  the  state  may  direct."  Sturges  v.  Crowninshieldy  4  Wheat. 
200.  It  is  also  a  principle  declared  by  this  court,  that  the  prohibition  does 
not  extend  to  the  passage  of  a  state  law,  which  does  not  affect  contracts 
existing  when  the  law  was  enacted,  which  operates  only  on  the  obligation 
of  posterior  contracts  ( Ogden  v.  Saundera,  1 2  Wheat.  369) ;  and  no  expos- 
iti<  n  of  the  constitution  is  better  settled,  or  commands  more  universal 
assent,  than  that  the  prohibition  does  not  extend  to  the  passage  of  retro- 
spective, unjust,  oppressive  laws,  or  those  which  divest  rights,  antecedently 
vested,  if  they  do  not  directly  impair  the  obligation  of  a  contract  (2  Pet. 
411-13  ;  3  Ibid.  289;  8  Ibid.  110)  ;  and  that  *' the  interest,  wisdom  and 
justice  of  the  representative  body,  and  its  relations  with  its  constituents, 
furnish  the  only  security,  where  there  is  no  express  contract,  against  unjust 
and  exclusive  taxation,  as  well  as  against  unwise  legisia  Ion  generally." 
4  Pet.  663. 

Let  these  principles  of  constitutional  law  be  applied  to  the  construction 
of  the  clause  against  emitting  bills  of  credit,  as  they  have  been  applied 
to  the  clause  concerning  the  obligation  of  contracts;  the  conclusion  seems  to 
me  inevitable ;  that  the  same  construction,  which  imposes  a  limitation 
to  the  corrective  remedy  against  the  future  violation  of  the  sanctity  of  con- 
tracts, which  it  was  the  great  object  of  the  prohibition  to  protect,  should  be 
extended  with,  at  least,  as  much  liberality,  to  limit  the  operation  of  that 
clause  of  the  same  article,  which  prohibits  an  evil  which  by  no  possibility 
could  impair  the  obligation  of  a  contract,  without  a  tender  law.  The  mis- 
chiefs of  a  mere  emission  of  bills  of  credit,  are  trivial  in  their  consequences, 
compared  with  the  effect  of  tender  laws  ;  their  combined  effect  is  to  violate 
ft  contract :  surely,  then,  the  restriction  on  a  state,  ought  not  to  be  con- 
9traed  more  rigidly  against  an  act,  which  cannot  of  itself  produce  the  mis- 
thief  intended  to  be  remedied,  than  a  law  which  wholly  annuls  a  contract. 
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If  each  clause  is  taken  according  to  an  universal  rule,  that  laws  should  be 
construed  suljectam  materianiy  the  lesser  evil  requires  the  more  gentle  cor- 
rective ;  but  in  assigning  to  the  emission  of  bills  of  credit,  without  their 
being  made  a  tender,  a  more  restrictive  meaning  than  to  the  direct  viola- 
tion of  a  contract,  we  act  on  the  inverse  rule.  The  protection  is  lessened 
in  the  same  proportion  as  the  danger  is  increased  ;  the  greater  the  mischief, 
the  milder  and  less  efficient  is  the  remedy  ;  reason  and  established  prin- 
ciples alike  require,  that  a  prohibition  should  be  limited,  so  far  as  can  be 
done,  without  producing  the  mischief  intended  to  be  remedied,  and 
expanded,  so  far  as  is  necessary  to  correct  it.  The  construction  must  be 
according  to  the  subject-matter  of  the  law,  strict  or  liberal,  as  the  nature 
of  the  case  requires,  and  the  object  to  be  effected  will  be  defeated  oi 
accomplished,  ut  res  magis  valeat  quam  pereat ;  that  which  will  effectuate 
all  the  objects  of  the  prohibition  cannot  be  too  narrow,  that  which  goes 
beyond  the  express  word,  or  necessary  implication,  to  effect  an  object  not 
within  the  mischief,  must  be  too  broad. 

On  the  same  rule  which  confines  the  prohibition  as  to  contracts,  to  state 
laws  passed  affecting  existing  contracts,  and  excluding  from  the  protection 
of  the  constitution,  all  posterior  contracts  ;  a  law  making  bank-notes  a  legal 
tender  in  payment  of  debts  contracted  after  the  passage  of  the  law,  would 
not  be  within  the  prohibition.  On  the  same  principle  by  which  an  unjust, 
oppressive,  retrospective  law,  or  one  which  divests  vested  rights,  is  held  not 
to  impair  the  obligation  of  a  contract  per  se,  it  must  be  held,  that  a  mere 
emission  of  bills  of  credit  is  not  within  the  mischiefs  intended  to  be  cor- 
rected. There  is  no  more  danger  in  the  exercise  of  this  power,  at  the  dis- 
cretion of  the  legislature,  than  in  these  unrestrained  powers,  to  modify  the 
remedy  to  enforce  the  obligation  of  a  contract,  which  this  court  hold  not  to 
be  affected  by  the  prohibition.  There  is,  in  the  nature  of  things,  the  same 
distinction  between  bills  emitted,  which  are  not  made  a  tender,  and  those 
which  are  a  tender,  as  between  the  remedy  and  the  obligation  of  a  contract; 
nay,  the  distinction  is  more  marked.  The  obligation  of  a  contract,  without 
an  effective  remedy  to  enforce  it,  would  be  "  a  name,"  and  not  "  a  thing  ;" 
the  word  obligation  would  be  an  ''  empty  sound,"  and  the  protection  of  the 
constitution  a  solemn  mockery.  Yet  if  it  is  held  to  prohibit  the  emission  only 
of  bills  of  credit  which  were  not  a  tender,  it  would  prevent  none  but  imagin- 
ary evils,  and  leave  real  practical  ones  unredressed.  To  emit  the  notes  of 
an  individual  or  a  private  corporation,  for  the  pui*poses  of  circulation, 
would  be  productive  of  the  same  evils  as  the  bills  of  credit  of  a  state  ;  the 
mischief  does  not  depend  on  who  is  the  owner  of  the  stock  pledged  for  its 
payment,  or  on  whose  credit  they  are  received  in  circulation.  Yet  it  is 
conceded  by  counsel,  and  agreed  by  all  the  judges,  that  bank-notes  are  not 
within  the  prohibition,  though  they  are  as  much  "  paper  money,"  "  paper 
medium,"  as  the  bills  of  credit  of  a  state.  Why,  then,  should  the  prohibi- 
tion extend  to  the  mere  emission  of  the  latter,  and  not  to  the  former  species 
of  paper  money,  when  neither  are  a  tender  in  payment  of  debts  ?  What 
good  reasons  can  be  assigned,  why  the  constitution  did  not  prohibit  the 
emission  of  both,  if  it  prohibits  one,  and  on  what  ground  does  the  discrim- 
ination rest  ?  It  cannot  be,  that  there  is  less  danger,  in  having  the  paper 
medium  of  the  country  based  on  the  funds,  faith  and  credit  of  the  state, 
which  can  by  taxation,  levy  a  contribution  ad  libitum,  on  all  the  property 
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of  all  its  citizens,  for  its  redemption  (4  Wheat.  428  ;  4  Pet.  563),  than 
when  a  bank  emits  it  on  the  mere  credit  of  their  corporate  stock.  Nor 
that  a  state  will  more  readily  sport  with  and  abnse  its  plighted  faith,  than 
a  corporation,  an  individual,  or  a  banking  association. 

These  questions  are  not  unworthy  the  consideration  of  those  who  hold 
that  it  is  not  necessary  to  bring  bills  of  credit  within  the  prohibition,  that  they 
may  be  made  a  tender  in  payment  of  debts.  That  all  '*  paper  intended  to 
circulate  through  the  community,  for  its  ordinary  purposes  as  money,  which 
paper  is  redeemable  at  a  future  day,  the  emission  of  any  paper  medium  by  a 
state  government,  for  the  purpose  of  common  circulation,"  though  not  made 
a  tender,  and  though  the  faith,  funds  or  credit  of  the  state  are  not  pledged 
for  its  redemption,  are  bills  of  credit.  They  are  also  worthy  of  notice  by 
those  who  hold  that  paper  emitted  by  the  officers  of  a  state,  under  the  author- 
ity of  a  law,  which  paper  is  of  the  precise  character  above  defined,  which  is 
made  a  tender,  and  for  the  redemption  of  which  the  funds  and  faith  of  the 
state  are  both  most  solemnly  pledged,  in  the  law  directing  its  emission,  are 
not  bills  of  credit  within  the  prohibition.  It  will  not  suffice,  that  a  dis- 
claimer is  made  of  its  extension  to  bank-notes,  or  a  declaration  that  they  are 
not  included  within  the  mischiefs,  without  assigning  the  reasons,  or  refer- 
ring to  the  authority  on  which  the  discrimination  is  made,  on  just  principles 
of  construction.  For  myself,  I  rest  on  the  most  solemn  adjudications  of 
this  court,  as  well  prior  as  subsequent  to  the  case  of  Craig  v.  Missoiiriy  set- 
tling the  rules  and  principles  on  which  the  most  important  prohibition  in 
the  tenth  article  has  been  construed  ;  and  in  applying  them  to  the  clause 
now  in  question,  find  abundant  authority  for  holding  it  necessary,  that  bills 
of  credit  be  made  a  tender  in  payment  of  debts,  to  come  within  the  prohibi- 
tion. Taking  ray  definition  of  bills  of  credit  of  a  government,  from  acts  of 
parliament,  of  the  old  and  new  congress,  the  articles  of  confederation,  and 
the  constitution,  I  held,  in  Craig  v.  Missouri^  that  certificates  emitted  by  a 
state,  for  circulation,  payable  in  future,  on  the  faith  and  funds  of  the  state, 
which  certificates  were  made  a  tender,  were  prohibited  as  bills  of  credit. 
On  the  same  authority,  I  now  hold,  that  the  notes  in  question  are  not  such 
bills  of  credit,  because  not  emitted  by  the  state,  not  made  a  tender  in  pay- 
ment of  any  debts  to  individuals,  nor  the  faith  or  general  funds  of  the  state 
pledged  for  their  redemption.  And  further,  on  the  authority  of  acts  of  par- 
liament, of  the  old  congress,  of  state  legislatures  before  the  adoption  of  the 
constitution,  and  acts  of  congress  since,  and  of  the  common  law,  I  make  the 
distinction  between  the  bills  of  credit,  issued  under  the  seal  of  a  bank,  and 
bank-notes  payable  to  bearer,  on  demand,  and  hold,  that  the  latter  can,  by 
no  just  definition,  or  legal  construction,  come  within  the  prohibition.  I  have 
resorted  to  these  sources  of  information,  as  the  fountain  of  constitutional 
law,  and  have  found  in  them  abundant  cause  of  justification  of  the  opinions 
which  I  formed  in  the  former  case,  and  adhere  to  in  this. 

The  plaintiffs  have  relied  much  upon  the  pleadings  in  this  record,  as  pre- 
senting the  question  in  controversy  in  an  aspect  different  from  what  it  would 
have  been,  if  the  averments  of  the  plea  had  been  denied  by  a  replication, 
instead  of  being  admitted  by  a  demurrer.  These  averments  are  in  the  first 
plea.  1.  That  the  state,  by  the  law  establishing  the  bank,  declared  that  the 
capital  stock  thereof  should  be  $2,000,000.  2.  "  But  which  capital  stock  the 
said  bank  never  received,  or  any  part  thereof,  as  these  defendants  aver." 
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From  the  admisBion  of  these  averments,  it  is  contended,  that  inasmuch  as 
the  capital  stock  was  not  made  up  and  paid  into  the  bank  by  the  state, 
pursaant  to  the  declaration  contained  in  the  law,  the  faith  and  credit  of  the 
state  was  legally,  virtually  and  morally  pledged,  to  provide  this  amount  of 
capital,  as  a  fund  for  the  redemption  of  the  notes  issued  by  the  bank.  And 
that  having  violated  this  pledge,  the  state  was  bound,  and,  if  suable,  was 
compellable  to  pay  them  ;  whereby  the  notes  of  the  bank  became  bills  of 
credit  of  the  state,  as  effectually  as  if  they  had  been  emitted  on  an  express 
pledge  of  its  faith  or  credit  for  their  redemption. 

The  first  averment  is  founded  on  the  law  of  incorporation,  and  is  an 
averment  of  mere  matter  of  law  as  to  which  it  is  among  the  oldest  and  best- 
settled  rules  of  pleading,  that  the  law  will  not  suffer  an  averment  of  that  to 
be  law,  which  is  not  law  ;  such  averment  or  pleading  is  to  no  effect  or  pur- 
pose, though  admitted  by  demurrer.  Plowd.  168  a;  170  h.  On  an  inspec- 
tion of  the  law,  it  appears,  that  this  averment  refers  only  to  the  section 
which  declares  what  the  amount  of  the  capital  shall  be  ;  but  the  plea  wholly 
omits  any  reference  to  the  section  which  specifies  the  items  which  shall  com- 
pose that  capital,  as  a  fund  for  the  redemption  of  the  notes.  It  is  the  pro- 
ceeds of  the  lands  belonging  to  the  state,  its  surplus  revenue,  the  stock  of 
the  state  in  the  Bank  of  Kentucky,  and  the  securities  taken  by  the  bank,  on 
a  loan  of  its  notes  to  individuals.  The  mode  of  redemption  was,  in  making 
these  notes  receivable  in  payment  for  lands,  taxes,  debts  due  the  state,  the 
Bank  of  Kentucky,  and  the  Bank  of  the  Commonwealth.  This  was'  the  only 
pledge  given  by  the  state,  and  it  is  not  averred  in  the  pleas,  that  this  pledge 
was  in  any  way  violated,  by  any  refusal  to  receive  the  notes  for  any  such 
purposes  ;  on  the  contrary,  it  is  admitted,  that  they  were  always  so  received  ; 
consequently,  the  state  has  faithfully  kept  its  faith,  as  entire  as  it  was 
pledged  by  the  law.  This  part  of  the  plea,  therefore,  is  to  no  purpose  or 
effect,  so  far  as  it  avers  that  to  be  law  which  is  not  law. 

The  notes  of  the  bank  constituted  no  part  of  its  capital ;  while  they  re- 
mained on  hand,  they  were  worthless  to  the  bank  ;  when  loaned  out,  they 
became  the  evidence  of  a  specie  debt,  due  by  the  bank  on  demand,  to  the 
holder ;  the  securities  taken  for  repayment,  were  part  of  the  capital  for 
their  redemption.  But  as  they  were  taken  only  for  the  precise  amount  of 
the  notes  loaned,  the  amount  of  debt  due  by  and  to  the  bank  was  equal, 
with  only  this  difference,  that  the  bank  paid  no  interest  on  their  notes,  while 
they  received  interest  on  their  loans  ;  the  accretion  of  interest,  therefore, 
was  the  only  means  of  increasing  the  capital,  by  the  issue  of  their  notes.  If 
they  were  burnt,  according  to  the  direction  of  the  law,  after  thoy  had  per- 
formed their  function,  in  their  reception,  as  payment  by  the  state,  or  the 
bank,  it  was  no  loss  to  the  bank  which  issued  them  ;  or  if  the  notes  were 
returned  to  the  bank,  by  the  state  treasurer,  or  the  Bank  of  Kentucky,  they 
were  as  useless,  as  capital,  as  before  they  were  first  issued.  In  re-issuing 
them,  their  operation  was  the  same,  adding  nothing  to  the  capital ;  indeed, 
the  proposition  is  self-evident,  that  a  bank-note  is  not  a  fund  for  its  own 
payment ;  a  debt  due  by  a  bank,  is  not  a  part  of  the  capital  stock,  pledged 
for  the  payment  of  the  debt. 

It  thus  appears,  that  by  the  terms  and  necessary  operation  of  the  law, 
though  the  term  capital  stock  is  used  in  the  law,  the  thing  which  was  made 
the  capital  was  the  proceeds  of  lands,  taxes,  debt  and  bank-stock  \  and  as 
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the  law  and  constitutioD  regard  things,  and  not  names,  such  must  be  taken 
to  be  the  spirit,  substance  and  effect  of  the  law  of  incorporation.  Hence, 
the  second  averment  is  of  a  fact  wholly  immaterial,  since  it  was  no  part  of 
the  law,  that  the  capital  should  ever  be  received  by  the  bank,  iu  any  other 
manner  than  the  one  pointed  out,  which  was  in  fact  the  only  manner  in 
which  it  could  be  received  ;  that  is,  as  a  fund  for  the  redemption  of  its 
notes.  In  virtue  of  this  law,  purchasers  of  land,  and  debtors  of  the  state,  or 
banks,  had  the  option  of  making  payment  in  specie,  the  notes  of  other  banks, 
or  of  the  Commonwealth  Bank  ;  they  would,  of  course,  pay  in  that  medium 
which  was  the  easiest,  and  cheapest  to  be  obtained,  which  must  have  been 
the  notes  of  the  Bank  of  the  Commonwealth,  or  they  would  never  have 
been  issued.  So  that  the  inevitable  effect  of  the  law,  and  the  emission 
of  these  notes  on  loan,  was  to  make  their  receipt  in  payment,  the  means  of 
their  redemption,  in  addition  to  the  securities  on  which  the  loan  was  made, 
and  precluded  any  reasonable  probability,  or  even  possibility,  that  the  pro- 
ceeds of  the  pledged  funds  would  be  paid  into  the  coffers  of  the  bank,  in 
specie,  or  the  notes  or  other  banks,  unless  the  notes  of  the  Commonwealth 
Bank  were  more  valuable,  or  more  difficult  to  be  obtained  than  either. 
That  such  a  consummation  was  in  the  contemplation  of  the  legislature,  or 
can  be  assumed  by  the  court,  in  order  to  give  effect  to  the  plea,  is  a  propo- 
sition too  extravagant  to  have  been  made  by  counsel ;  if  this  assumption  is 
not  made,  that  the  state  was  bound  by  the  law  to  make  up  the  capital  stock 
of  the  bank,  by  the  actual  receipt  of  the  pledged  funds,  then  there  can  be 
no  pretence  of  its  reception  having  a  material  averment.  Had  this  second 
averment  been  put  in  issue,  and  found  for  the  defendant,  the  court  must 
have  rendered  a  judgment  for  the  plaintiff  non  obstante  veredictOy  if  he  was 
otherwise  entitled  to  judgment,  on  the  ground  that  the  issue  was  on  an 
immaterial  fact.     1  Pet.  71. 

Stoet,  Justice.  (Di&aenting,) — When  this  cause  was  formerly  argued 
before  this  court,  a  majority  of  the  judges,  who  then  heard  it,  were 
decidedly  of  opinion,  that  the  act  of  Kentucky,  establishing  this  bank,  was 
unconstitutional  and  void  ;  as  amounting  to  an  authority  to  emit  bills  of 
credit,  for  and  on  behalf  of  the  state,  within  the  prohibition  of  the  constitu- 
tion of  the  United  States.  In  principle,  it  was  thought  to  be  decided  by  the 
case  of  Craig  v.  State  of  Missouri^  4  Pet.  410.  Among  that  majority  was 
the  late  Mr.  Chief  Justice  Marshall  ;  a  name  never  to  be  pronounced  with- 
out reverence.  The  cause  has  been  again  argued,  and  precisely  upon  the 
same  grounds  as  at  the  former  argument.  A  *majority  of  my  r^oon 
brethren,  have  now  pronounced  the  act  of  Kentucky  to  be  oonstitu-  ^ 
tional.  I  dissent  from  that  opinion  :  and  retaining  the  same  opinion  which 
I  held  at  the  first  argument,  in  common  with  the  chief  justice,  I  shall  now 
proceed  to  state  the  reasons  on  which  it  is  founded.  I  offer  no  apology  for 
this  apparent  exception  to  the  course  which  I  have  generally  pursued,  when 
I  have  had  the  misfortune  to  differ  from  my  brethren,  in  maintaining 
silence  ;  for,  in  truth,  it  is  no  exception  at  all,  as  upon  constitutional  questions 
I  ever  thought  it  my  duty  to  give  a  public  expression  of  my  opinions, 
when  they  differed  from  that  of  the  court. 

The  first  question  naturally  arising  in  the  case  is,  what  is  the  true  inter- 
pretation of  the  clause  of  the  constitution,  that ''  no  state  shall  emit  bills  of 
credit  ?''    In  other  words,  what  is  a  bill  of  credit  in  the  sense  of  the  constitu* 
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tion  ?  After  the  decision  of  the  case  of  Craig  v.  State  of  Missouri^  I  had 
not  supposed,  that  this  was  a  matter  which  could  be  brought  into  contesta- 
tion, at  least,  unless  the  authority  of  that  case  was  to  be  overturned  ;  and 
the  court  were  to  be  set  adrift  from  its  former  moorings.  The  chief  justice, 
in  delivering  the  opinion  of  the  court  upon  that  occasion,  in  answer  to* the 
very  inquiry  said,  "to  emit  bills  of  credit,  conveys  to  the  mind  the  idea  of 
issuing  paper,  intended  to  circulate  through  the  community  for  its  ordinary 
purposes  as  money,  which  paper  is  redeemable  at  a  future  day  ;  this  is  the 
sense  in  which  it  has  been  always  understood."  Again,  "  the  term  has 
acquired  an  appropriate  meaning  ;  and  bills  of  credit  signify  a  paper  medium, 
intended  to  circulate  between  individuals,  and  between  government  and 
individuals,  for  the  ordinary  purposes  of  society."  Again,  "if  the  prohibi- 
tion means  anything,  if  the  words  are  not  empty  sounds,  it  must  comprehend 
the  emission  of  any  paper  medium,  by  a  state  government,  for  the  purposes 
of  common  circulation."  One  should  suppose  that  this  language  was 
sufficiently  exact  and  definite  to  remove  all  possible  doubt  upon  the  point ; 
and  it  has  the  more  weight,  because  it  came  from  one,  who  was  himself  an 
actor  in  the  very  times  when  bills  of  credit  constituted  the  currency  of  the 
whole  country  ;  and  whose  experience  justified  him  in  this  exposition. 

But,  it  seems,  that  this  definition  is  not  now  deemed  satisfactory,  or  to 
be  adhered  to  ;  and  a  new  exposition  is  sought,  which,  in  its  predicaments, 
shall  not  comprehend  the  bills  in  question.  The  arguments  of  the  learned 
counsel  for  the  bank,  on  the  present  occasion,  have,  as  it  appears  to  me, 
^  -  sought  for  a  definition,  which  shall  exclude  *any  perils  to  their  case  ; 
-1  rather  than  a  definition  founded  in  the  intention  and  language  of 
the  constitution.  It  appears  to  me,  that  the  true  nature  and  objects  of  the 
prohibition,  as  well  as  its  language,  can  properly  be  ascertained  only  by  a 
reference  to  history  ;  to  the  mischiefs  existing,  and  which  had  existed  when 
the  constitution  was  formed  ;  and  to  the  meaning  then  attached  to  the  phrase 
"  bills  of  credit,"  by  the  people  of  the  United  States. 

If  we  look  into  the  meaning  of  the  phrase,  as  it  is  found  in  the  British 
laws,  or  in  our  own  laws,  as  applicable  to  the  concerns  of  private  individuals 
or  private  corporations,  we  shall  find  that  there  is  no  mystery  about  the 
matter ;  and  that  when  bills  of  credit  are  spoken  of,  the  words  mean 
negotiable  paper,  intended  to  pass  as  currency  or  as  money,  by  delivery  or 
indorsement.  In  this  sense,  all  bank-notes,  or,  as  the  more  common  phrase 
is,  bank-bills,  are  bills  of  credit  They  are  the  bills  of  the  party  issuing 
them,  on  his  credit,  and  the  credit  of  his  funds,  for  the  purposes  of  circula- 
tion as  currency  or  money.  Thus,  for  example,  as  we  all  know,  bank-notes 
payable  to  the  bearer  (or,  when  payable  to  order,  indorsed  in  blank),  pass  in 
the  ordinary  intercourse  and  business  of  life,  as  money ;  and  circulate  and 
are  treated  as  money.  They  are  not,  indeed,  in  a  legal  and  exact  sense, 
money  ;  but,  for  common  purposes,  they  possess  the  attributes,  and  perform 
the  functions  of  money.  Lord  Mansfield,  in  Miller  v.  Rice^  1  Burr.  457, 
speaking  on  the  subject  of  bank-notes,  observed,  "  that  these  notes  are  not 
like  bills  of  exchange,  mere  securities,  or  documents  for  debts,  and  are  not 
so  esteemed  ;  but  are  treated  as  money,  in  the  ordinary  course  and  trans- 
actions of  credit  and  of  business,  by  the  general  consent  of  mankind  ;  and 
on  payment  of  them,  whenever  a  receipt  is  required,  the  receipts  are  always 
given  as  for  money,  not  as  for  securities  or  notes."  And,  indeed,  so  much 
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are  they  treated  as  money,  that  they  pass  by  a  will  which   bequeaths  the 
testator's  cash,  or  money,  or  property. 

In  confirmation  of  what  has  been  already  stated,  it  may  be  remarked, 
that  in  the  charter  of  the  Bank  of  England,  in  5  <fe  6  William  &  Mary,  c.  20, 
§  28,  an  express  provision  is  made,  by  which  the  bill  or  bills  obligatory, 
and  of  credit,  of  the  bank,  are  declared  to  be  assignable  and  negotiable. 
Similar  expressions  are  to  be  found  in  the  many  acts  of  the  American  states, 
incorporating  banks  ;  as  has  been  abundantly  shown  in  the  citations  at  the 
bar.  (a)  *The  reason  is  obvious,  why  they  are  called  bills  of  credit ;  r^ooi 
they  are  intended  to  pass  as  ourrency  or  money  ;  and  they  are  issued  *■ 
on  the  credit  of  the  bank,  or  of  other  persons  who  are  bound  by  them.  Not 
but  that  there  is  a  capital  fund  or  stock  for  their  redemption  ;  for,  in  general, 
all  banks  have  such  a  fund  :  but  that  the  credit  is  still  given  to  the  corpora- 
tion, and  not  exclusively  to  any  particular  fund.  Indeed,  in  many  cases 
(as  in  Massachusetts),  the  private  funds  and  credit  of  the  corporators,  are 
by  law,  to  a  limited  extent,  made  responsible  for  the  notes  of  banks. 

Such  then  being  the  true  and  ordinary  meaning  applied  to  bills  of  credit, 
issued  by  banks  and  other  corporations,  that  they  are  negotiable  paper, 
designed  to  pass  as  currency,  and  issued  on  the  credit  of  the  corporation, 
there  is  no  mystery  in  the  application  of  the  same  terms  to  the  transactions 
of  states.  The  nature  of  the  thing  is  not  changed  ;  the  object  of  the  thing 
is  not  changed,  whether  the  negotiable  paper  is  issued  by  a  corporation  or 
by  a  state.  Mutalo  nomine^  de  te  fabuia  narratur,  A  bill  of  credit,  then, 
issued  by  a  state,  is  negotiable  paper,  designed  to  pass  as  currency,  and  to 
circulate  as  money.  It  is  distinguishable  from  the  evidence  of  debt  issued 
by  a  state  for  money  borrowed,  or  debts  otherwise  incurred  ;  not  merely  in 
form,  but  in  substance.  The  form  of  the  instrument  is  wholly  immaterial. 
It  is  the  substance  we  are  to  look  to  ;  the  question  is,  whether  it  is  issued, 
and  is  negotiable,  and  is  designed  to  circulate  as  currency.  If  that  is  its  intent, 
manifested  either  on  the  face  of  the  bill,  or  on  the  face  of  the  act,  and  it  is  in 
reality  the  paper  issue  of  a  state  ;  it  is  within  the  prohibition  of  the  constitu- 
tion. If  no  such  intent  exists,  then  it  is  a  constitutional  exercise  of  power  by 
the  state.  This  is  the  test ;  the  sure,  and,  in  my  judgment,  the  only  sincere 
test,  by  which  we  can  ascertain  whether  the  paper  be  within  or  without  the 
prohibition  of  the  constitution.  All  other  tests,  which  have  hitherto  been 
applied,  and  all  other  tests  which  can  be  applied,  will  be  illusory,  and  mere 
exercises  of  human  ingenuity,  to  vary  the  prohibition,  and  evade  its  force. 
Surely,  it  will  not  be  pretended,  that  the  constitution  intended  to  prohibit 
names,  and  not  things ;  to  hold  up  the  solemn  mockery  of  warring  with 
shadows,  and  suffering  realities  to  escape  its  grasp  ?  To  suffer  states,  on  their 
own  credit,  to  issue  floods  of  paper  money,  as  currency  ;  and  if  they  do  not 
call  them  bills  of  credit,  if  they  do  not  *give  them  the  very  form  and  r^ogo 
impress  of  a  promise  by  the  state,  or  in  behalf  of  the  state  ;  in  the  *- 
very  form,  so  current,  and  so  disastrous  in  former  times  ;  then  they  are  not 
within  the  prohibition.     Let  the  impressive  language  of  Mr.  Chief  Justice 

(a)  See  the  acta  establishing  the  Bank  of  New  York,  1791 ;  the  Bank  of  Albany,  in 
New  York;  the  Bank  of  PennRylvania,  1793;  the  Bank  of  New  Jersey,  1823;  the 
Bank  of  Baltimore.  1795;  the  Bank  of  Virginia  ;  the  State  Bank  of  North  Carolina, 
1810  ;  the  Bank  of  Georgia;  the  Bank  of  Kentucky,  kc. 
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Majkshall  on  this  very  point,  in  the  case  of  Craig  v.  State  of  Missouri 
(a  voice  now  speaking  from  the  dead),  let  it  convey  its  own  admonition,  and 
answer  to  the  argument.  '^And  can  this  (said  he)  make  any  real  dif- 
ference ?  Is  the  proposition  to  be  maintained,  that  the  constitution  meant 
to  prohibit  names,  and  not  things  ?  That  a  very  important  act,  big  with 
great  and  ruinous  mischief,  which  is  expressly  forbidden  by  words  most 
appropriate  for  its  description,  may  be  performed  by  the  substitution  of  a 
name?  That  the  constitution,  in  one  of  its  most  important  provisions, 
may  be  openly  evaded,  by  giving  a  new  name  to  an  old  thing  ?  We  can- 
not think  so." 

But  the  argument  need  not  be  rested  here.  The  question  here  is,  not 
what  is  meant  by  bills  of  credit,  in  a  mere  theoretical  sense.  But  I  trust, 
that  I  shall  abundantly  show,  that  the  definition  which  was  given  in  the  case 
of  Craig  v.  State  of  Missouri^  and  the  definition  which  I  maintain,  is  the 
true  one  ;  stripped  of  all  mystery,  and  all  extraneous  ingredients,  is  the  true 
one,  confirmed  by  the  whole  history  of  the  country  ;  and  that  the  true  mean- 
ing of  bill  of  credit  was  just  as  well  known  and  understood  from  the  past 
and  the  passing  events,  at  the  time  of  the  adoption  of  the  constitution,  as 
the  terms,  habeas  corpus^  trial  by  jury,  process  of  impeachment,  bill  of  at- 
tainder, or  any  other  phrase  to  be  found  in  the  technical  vocabulary  of  the 
constitution.  And  I  mean  to  insist,  that  the  history  of  the  colonies,  before 
and  during  the  revolution,  and  down  to  the  very  time  of  the  adoption  of  the 
constitution,  constitutes  the  highest  and  most  authentic  evidence  to  which 
we  can  resort,  to  interpret  this  clause  of  the  instrument  \  and  to  disregard 
it,  would  be  to  blind  ourselves  to  the  practical  mischiefs  which  it  was  r^eant 
to  suppress,  and  to  forget  all  the  great  purposes  to  which  it  was  to  be  applied. 
I  trust,  that  I  shall  be  able  further  to  show,  from  this  very  history,  that  any 
other  definition  of  bills  of  credit  than  that  given  by  the  supreme  court  in  the 
case  of  Craig  v.  State  of  Missouri,  is  in  opposition  to  the  general  tenor  of 
that  history  ;  as  well  as  to  the  manifest  intention  of  the  framers  of  the  con- 
stitution. 

Before  I  proceed  further,  let  me  quote  a  single  passage  from  the  Fed- 
eralist, No.  44  ;  in  which,  the  writer,  in  terms  of  strong  denunciatioli  and 
,  indignation,  exposes  the  ruinous  effects  of  the  paper  money  *of  the 
-I  revolution  (universally,  in  those  days,  called  by  the  name  of  bills  of 
credit,  for  there  was  no  attempt  to  disguise  their  character)  ;  and  then  adds, 
^'  in  addition  to  these  persuasive  considerations,  it  may  be  observed,  that  the 
same  reasons  which  show  the  necessity  of  denying  to  the  states  the  power 
of  regulating  coin,  prove  with  equal  force,  that  they  ought  not  to  be  at 
liberty  to  substitute  a  paper  medium  instead  of  coin."  This  passage  shows 
the  clear  sense  of  the  writer,  that  the  prohibition  was  aimed  at  a  paper 
medium,  which  was  intended  to  circulate  as  currency ;  and  to  that  alone. 

But  it  has  been  said,  that  bills  of  credit,  in  the  sense  of  the  constitution, 
are  those  only  which  are  made,  by  ihe  act  creating  them,  a  tender  in  pay- 
ment of  debts.  To  this  argument,  it  might  be  sufficient  to  quote  the  answer 
of  the  chief  justice,  in  delivering  the  opinion  of  the  court  in  the  case  of  Craig 
V.  State  of  Missouri.  "  The  constitution  itself"  (said  he)  '^  furnishes  no  coun- 
tenance to  this  distinction.  The  prohibition  is  general.  It  extends  to  all 
bills  of  credit ;  not  to  bills  of  credit  of  a  particular  description.  That  tri- 
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banal  must  be  bold,  indeed,  which,  withoat  the  aid  of  other  explanatory 
words,  could  venture  on  this  construction.  It  is  the  less  admissible  in  this 
case,  because  the  same  clause  of  the  constitution  contains  a  substantial  pro- 
hibition to  the  enactment  of  tender  laws.  The  constitution,  therefore,  con- 
siders the  emission  of  bills  of  credit,  and  the  enactment  of  tender  laws,  as 
distinct  operations ;  independent  of  each  other,  which  may  be  separately 
performed  ;  both  are  forbidden.  To  sustain  the  one,  because  it  is  not  also 
the  other ;  to  say,  that  bills  of  credit  may  be  emitted,  if  they  be  not  a  tender 
of  debts  ;  is  in  effect,  to  expunge  that  distinct,  independent  prohibition,  and 
to  read  the  clause,  as  if  it  had  been  entirely  omitted.  We  are  not  at  liberty 
to  do  this." 

But  independently  of  that  reasoning,  the  history  of  our  country  proves 
that  it  is  not  of  the  essence  of  bills  of  credit,  it  is  not  a  part  of  their  defini- 
tion, that  they  should  be  a  tender  in  payment  of  debts.  Many  instances,  in 
proof  of  this,  were  given  in  the  opinion  so  often  alluded  to.  Not  a  single 
historian  upon  this  subject  alludes  to  any  such  ingredient,  as  essential  or 
indispensable.  It  has  been  said  (and  it  has  never  been  denied),  that  the  very 
first  issue  of  bills  of  credit,  by  any  of  the  colonies,  was  by  the  province  of 
Massachusetts,  in  1690.  The  form  of  these  bills  was  :  "  This  indented  bill  of 
ten  shillings,  due  from  the  Massachusetts  colony  to  the  possessor,  shall  be,  in 
value,  equal  to  money,  and^hall  be  accordingly  ^accepted  by  the  trea-  1-4100^ 
surer  and  receivers  subordinate  to  him,  in  all  public  payments,  and  *- 
for  any  stock  at  any  time  in  the  treasury."  Then  followed  the  date  and  the 
signatures  of  the  committee  authorized  to  emit  them,  (a)  They  were  not  made 
a  tender  in  payment  of  debts,  except  of  those  due  to  the  state.  In  1702, 
3  Ann.,  c.  1,  another  emission  of  bills  of  credit  for  15,000/.  was  authorized  in 
the  same  form  ;  but  they  were  not  made  a  tender  by  the  act ;  and  the  then 
duties  of  impost  and  excise  were  directed  to  be  applied  to  the  discharge  of 
those  bills,  as  also  a  tax  of  10,000/.  on  polls  and  estates,  real  and  personal 
to  be  levied  and  collected,  and  paid  into  the  treasury,  in  1705.  A  subse- 
quent act,  passed  in  1712,  made  them  a  tender  in  payment  of  private  debts. 
In  1716,  act  of  8  Geo.  I.,  c.  6,  a  further  emission  of  150,000/.  in  ''bills 
of  credit,"  was  expressly  authorized  to  be  made  in  the  like  form ;  to  be  dis- 
tributed among  the  different  counties  of  the  province,  in  a  certain  propor- 
tion stated  in  the  act ;  and  to  be  put  into  the  hands  of  five  trustees  in  each 
county,  to  be  appointed  by  the  legislature,  to  be  lent  out  by  the  trustees  on 
real  security  in  the  county,  in  certain  specified  sums,  for  the  space  of  ten 
years,  at  five  per  cent,  per  annum.  The  mortgages  were  to  be  made  to  the 
trustees,  and  to  be  sued  for  by  them  ;  and  the  profits  were  to  be  applied  to 
the  general  support  of  the  government.  These  bills  were  not  made  a  tender. 
Now,  this  act  is  most  important,  to  show  that  the  fact,  that  the  bills  of  credit 
were  to  be  let  out  on  mortgage,  was  not  deemed  the  slightest  degree  ma- 
terial to  the  essence  of  such  bills.  An  act  for  the  emission  of  bills  of  credit, 
not  materially  different  in  the  substance  of  its  provisions,  had  been  passed 
in  1714,  1  Geo.  I.,  c.  2.  Another  act  for  the  emission  of  50,000/.,  in  bills  of 
credit,  was  passed  in  1720,  7  Geo.  L,  c.  9,  containing  provisions  nearly  simi- 
lar ;  except  that  the  trustees  were  to  be  appointed  by  the  towns,  and  the  pro- 

^  See  8  Story's  Com.  on  the  ConaUtution,  281,  note  2. 
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fits  were  to  be  received  by  the  towns,  and  a  tax  of  50,000/.  on  polls  and 
estates,  was  authorized  to  be  raised  to  redeem  the  same. 

In  1720,  the  colony  of  Rhode  Island  issued  bills  of  credit,  nearly  in  the 
form  of  the  Massachusetts  bills  ;  and  they  were  made  a  tender  in  payment 
of  all  debts,  excepting  special  ones ;  and  similar  bills  were  issued  in  1710 
and  1711.  In  1715,  another  issue  was  authorized,  to  be  lent  out  by  trustees 
^  and  committees  of  towns,  on  mortgage,  for  ten  years.     There  *i8  no 

\  clause  in  the  act  declaring  them  a  tender.  The  same  year,  another 
emission  was  authorized.  In  1709,  the  colony  of  Connecticut  authorized  an 
emission  of  bills  of  credit  in  a  similar  form  ;  appropriating  a  tax  for  their 
redemption.  There  was  no  clause  making  them  a  tender.  Numerous  other 
acts  of  the  like  nature  were  passed  between  that  period  and  1731  ;  some  of 
which  made  them  a  tender,  and  others  not.  In  1709,  the  colony  of  New 
York  issued  bills  of  credit,  in  a  form  substantially  the  same  ;  and  they  were 
made  a  tender  in  the  payment  ol  debts,  and  these  bills  were  to  bear  interest. 
Many  other  emissions  of  bills  of  credit  were,  from  time  to  time,  authorized 
to  be  made  in  similar  forms  ;  they  were  generally  made  a  tender  ;  and  gen- 
erally, funds  were  provided  for  their  due  redemption. 

In  1722,  the  province  of  Pennsylvania  issued  bills  of  credit,  in  a  form  not 
substantially  different  from  those  of  the  New  England  states  ;  which  were 
delivered  to  trustees,  to  be  loaned  on  mortgages,  on  land  or  ground-rents ; 
and  they  were  made  a  tender  in  payment  of  all  debts.  Other  emissions,  for 
like  purposes,  were  authorized  by  subsequent  laws.  In  the  year  1739,  an 
emission  of  bills  of  credit  was  authorized  by  the  state  of  Delaware,  for  sim- 
ilar purposes,  and  in  a  similar  form,  to  be  loaned  on  mortgages.  They  were 
made  a  tender  in  payment  of  debts,  and  a  sinking  fund  was  provided.  In 
1733,  Maryland  authorized  an  emission  of  bills  of  credit,  to  the  amount  of 
90,000/.,  to  be  issued  by  and  under  the  management  of  three  commissioners 
or  trustees,  who  were  incorporated  by  the  name  of  "  The  Commissioners  or 
Trustees  for  emitting  Bills  of  Credit ;"  and  by  that  name  might  sue  and  be 
sued,  and  sell  all  real  and  personal  estate  granted  them  in  mortgage,  &c. 
These  bills  of  credit,  with  certain  exceptions,  were  to  be  lent  out,  on  inter- 
est, by  the  commissioners  or  trustees,  at  four  per  cent.,  upon  mortgage  or  per- 
sonal security  ;  and  a  sinking  fund  was  provided  for  their  redemption,  Ac, 
and  they  were  made  a  tender  in  payment  of  debts.  Another  emission  was 
authorized  in  1769  ;  and  two  commissioners  were  appointed  to  emit  the  bills, 
to  be  called  "  Commissioners  for  emitting  Bills  of  Credit ;"  and  by  that  name 
to  have  succession,  and  to  sue  and  be  sued.  These  bills  also  were  to  be  lent 
out  by  the  commissioners,  on  security  ;  and  a  fund  was  provided  for  their 
redemption.    These  bills  were  not  made  a  tender,  (a) 

♦ssfil         *^  Virginia,  bills  of  credit  were  issued  as  early  as  1765,  under 
-'  the  name  of  treasury  notes ;  which  bore  interest,  and  were  made  a 

(a)  I  have  been  favored  with  a  sight  of  one  of  the  original  bills  issued  under  the  act 
of  Maryland,  1769.  It  is  as  follows :  "  This  indented  bill  of  six  dollars,  shall  entitle 
the  bearer  hereof  to  receive  bills  of  exchange,  payable  in  London,  or  gold  and  silver, 
at  the  rate  of  four  shillings  and  sixpence  sterling,  per  dollar,  for  the  said  bill;  accord- 
ing to  the  direction  of  an  act  of  assembly  of  Maryland,  dated  at  Annapolis,  this 
4th  day  of  March,  a.  d.  1770.  R.  Conden,  J.  C.  Clapham."  These  gentlemen  were 
doubtless,  the  commissioners  appointed  under  the  act. 
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tender  in  payment  of  debts.  Emissions  were  subsequently  made  at  othei 
periods,  and  especially  in  1769,  1771  and  1773.  These  three  last  were  not 
made  a  tender.  In  1778,  another  emission  of  them  was  authorized,  which 
were  made  a  tender  ;  and  a  fund  was  pledged  for  their  redemption.  Many 
other  issues  were  subsequently  made,  which  were  a  tender.  What  demon- 
strates that  these  treasury  notes  weredeemed  bills  of  credit,  is  the  fact,  that 
by  an  act  passed  in  1777,  ch.  34,  it  was  made  penal  for  any  person  to  "  issue 
or  offer  in  payment  any  bill  of  credit,  or  note,  for  any  sum  of  money,  pay- 
able to  the  bearer ;"  and  that  the  act  of  1779,  ch.  24,  makes  it  a  felony  for 
any  person  to  steal  any  bill  of  credit,  treasury  note,  or  "  loan-ofiice  certifi- 
cate of  the  United  States,  or  any  of  them  ;"  and  that  the  act  of  1780,  ch. 
19,  after  reciting,  that  the  exigencies  of  the  war  requires  the  emission  of 
paper  money,  &c.,  authorizes  the  emission  of  new  treasury  notes,  and  pro- 
ceeds to  punish  with  death  any  person  who  shall  forge  '^any  bill  of  credit 
or  treasury  note,  to  be  issued  by  virtue  of  this  act."  In  1748,  North  Carolina 
authorized  the  emission  of  bills  of  credit,  which  were  made  a  tender,  and  a 
fund  was  provided  for  their  redemption ;  and  many  subsequent  emissions 
were  authorized,  with  similar  provisions. 

In  1703,  South  Carolina  first  issued  bills  of  credit.  They  were  to  bear 
an  interest  of  twelve  per  cent.  Funds  were  provided  for  their  redemption. 
They  do  not  seem  originally  to  have  been  made  a  tender.  Many  other  acts 
for  the  emission  of  bills  of  credit  were,  from  time  to  time,  passed  by  the 
colony  ;  some,  if  not^all  of  which,  were  made  a  tender.  One  of  these  acts, 
passed  in  1712,  was  of  a  peculiar  nature  ;  but  as  I  have  not  been  able  to 
procure  a  copy  of  it,  I  can  only  refer  to  it  as  it  is  stated  by  Hewitt 
(1  Hewitt's  Hist,  of  S.  Car.  204);  who  says,  "At  this  time,  the  legislature 
thought  proper  to  establish  a  public  bank,  and  issued  48,000/.  in  bills  of 
credit,  called  bank-bills,  for  answering  the  exigencies  of  government,  and 
for  the  convenience  of  domestic  commerce.  This  money  was  to  be  lent  out 
at  interest,  on  landed  or  personal  security  ;  and  according  to  the  tenor 
*of  the  act  for  issuing  the  same,  it  was  to  be  sunk  gradually  by  r^,^^^^ 
4000/.  a  year,  which  sum  was  ordered  to  be  paid  annually  by  the  bor-  ■- 
rowers  into  the  hands  of  the  commissioners  appointed  for  that  purpose." 
In  1760,  Georgia  authorized  an  emission  of  bills  of  credit  to  be  lent  out  at 
interest,  and  mortgages  were  to  be  taken  by  the  commissioners.  These  bills 
were  made  a  tender.  Subsequent  acts  for  issuing  bills  of  credit  were  pas- 
sed ;  but  it  is  not  necessary  to  recite  them. 

Congress,  during  the  revolutionary  war,  issued  more  than  $300,000,000 
of  bills  of  credit.  The  first  issue  was  in  1775,  and  the  confederated  colo- 
nies were  pledged  for  their  redemption.  None  of  the  bills  of  credit  issued 
by  congress  were  made  a  tender  ;  probably,  from  the  doubt  whether  con- 
gress possessed  the  power  to  make  them  a  tender.     The  form  of  those  first 

issued  was  as  follows  :  "  This  bill  entitles  the  bearer  to  receive Spanish 

milled  dollars,  or  the  value  thereof,  in  gold  and  silver,  according  to  the 
resolutions  of  congress."  The  last  emission  was  made  in  1780,  under 
the  guarantee  of  congress,  and  was  in  the  following  form  :  "  The  possessor 

of  this  bill  shall  be  paid Spanish   milled   dollars,  by  the   3 1st  of 

December  1786,  with  interest,  in  like  money,  at  the  rate  of  five  per  cent. 

per  annum,  by  the  state  of ,  according  to  an  act  of  the  legislature  of 

the  state  of ,  the day  of 1780."     The  indorsement  by  con- 

281 


887  SUPREME  COURT  [Jan'y 

Briscoe  t.  Bask  of  Kentncky. 

gress  was^  ^'The  United  States  insure  the  payment  of  the  within  bill^  and 
will  draw  bills  of  exchange,  annually,  if  demanded,  according  to  a  resolve  of 
congress  of  the  18th  of  March  1780."  These  bills  were  expressly  required 
by  congress  to  issue  on  the  funds  of  the  individual  states  established  for 
that  purpose  ;  and  the  faith  of  the  United  States  was  pledged  for  their  pay- 
ment.    They  were  made  receivable  in  all  public  payments. 

I  will  close  this  unavoidably  prolix,  though,  in  my  judgment,  very 
important  review  of  the  history  of  bills  of  credit  in  the  colonies,  and  during 
the  revolution,  with  a  reference  to  the  act  of  24  Geo.  II.,. c.  63  (1761),  for 
regulating  and  restraining  the  issues  of  paper  money  in  New  England. 
That  act,  in  its  prohibitory  clause,  Expressly  forbids  the  issue  of  ''  any  paper 
bills,  or  bills  of  credit,  of  any  kind  or  denomination  whatsoever,"  except  for 
certain  purposes,  and  upon  certain  specific  d  emergencies ;  and  constantly 
speaks  of  ''paper  bills,  or  bills  of  credit,"  as  equivalent  expressions  ;  thus 
demonstrating  that  the  true  meaning  of  bills  of  credit  was  paper  emitted  by 
*^Sfl1  ^^®  state,  and  intended  to  pass  as  currency  ;  or,  in  other  *words,  as 
^  paper  money.  It  further  requires,  that  the  acts  authorizing  such 
issues  of  "  paper  bills  or  bills  of  credit,"  shall  provide  funds  for  the  payment 
thereof  ;  and  makes  provisions  for  cases  where  such  ''  paper  bills  or  bills  of 
credit "  had  been  loaned  out  on  security  ;  and  declares,  that  "no  paper  cur- 
rency or  bills  of  credit,"  issued  under  the  act,  shall  be  a  legal  tender  in  pay- 
ment of  any  private  debts  or  contracts  whatsoever. 

This  historical  review  furnishes  a  complete  answer  to  every  argument 
which  has  been  used  on  the  present  or  on  former  occasions  ;  which  made 
the  nature  of  bills  of  credit  depend  upon  any  other  quality,  than  the  simple 
one  of  being  for  money,  and  negotiable,  and  designed  to  pass  as  paper 
money  or  paper  currency.  When  it  is  said,  that  it  is  of  the  essence  of 
"bills  of  credit,"  that  they  should  be  a  legal  tender,  we  find  that  many  of 
them  never  were  a  tender.  Nay,  that  the  enormous  issues  by  the  revolu- 
tionary congress  were  altogether  stripped  of  this  quality.  When  it  is  said, 
that  to  constitute  bills  of  credit,  their  circulation  as  money  must  be  enforced 
by  statutable  provisions  ;  we  find,  that  in  many  cases,  from  the  very  nature 
and  character  of  the  acts,  no  such  compulsory  circulation  was  contemplated. 
They  did  not,  in  their  form,  generally,  contain  any  express  promise  on  the 
part  of  the  state  to  pay  them,  whether  funds  were  provided  or  not ;  and 
the  same  form  was  used  in  both  cases.  There  was,  indeed,  in  my  judgment, 
in  every  case,  an  implied  obligation  and  promise  of  the  state  to  pay  them, 
whether  funds  were  provided  or  not.  When  it  is  said,  that  it  is  not  a  bill 
of  credit,  unless  credit  is  given  to  the  the  state  on  its  own  express  promise 
to  pay,  and  not  when  the  paper  is  only  declared  to  be  receivable  in  payment 
of  debts  due  to  the  state  ;  that  there  must  be  a  promise  to  pay,  and  not 
merely  a  promise  to  receive ;  we  find,  that  the  very  first  issues  of  bills  of 
credit  were  of  this  very  character,  and  contained  no  promise  ;  and  yet  the 
colonial  legislatures  appropriated  to  them  the  very  name,  as  their  true 
designation.  When  it  is  said,  that  a  bill  which  is  payable  on  demand,  is 
not  a  bill  of  credit ;  nor  a  bill  which  contains  no  promise  to  pay  at  a  future 
day  ;  we  find,  that  on  their  face,  nearly  all  the  colonial  issues  were  without 
any  limitation  of  time,  and  were  receivable  in  payments  to  the  state, 
immediately  upon  their  presentation ;  though  funds  for  their  redemption 
were  not  provided,  except  in  future.  The  issues  by  congress  were,  with  a 
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single  exception,  without  any  limitation  of  time  as  to  pay  men  t,  ana  were  to 
be  paid  in  gold  or  silver. 

*The  emission  of  1780,  already  stated  was  to  be  paid  at  a  future  r^goon 
time.  But  congress  made  no  express  promise  to  pay  any  of  their  '- 
other  issues ;  they  simply  pledged  the  colonies  for  their  redemption  ;  and 
yet  congress  called  them  bills  of  credit.  When  it  is  said,  that  bills  of 
credit  cannot  bear  interest,  for  that  disqualifies  them  for  a  paper  currency  ; 
we  find,  that  in  point  of  fact,  such  bills  were  issued,  both  by  the  colonies 
and  by  the  revolutionary  congress  ;  and  indeed,  since,  by  the  United  States, 
n  the  form  of  treasury  notes.  When  it  is  said,  that  bills  of  credit  are 
such  only  as  are  issued  upon  the  mere  credit  of  the  state,  and  not  bottomed 
upon  any  real  or  substantial  fund  for  their  redemption  ;  we  find,  that  in 
most  cases,  the  colonial  bills  of  credit  were  issued  upon  such  funds  ;  pro- 
vided by  the  very  terms  of  the  acts.  The  statute  of  24  Geo.  II.,  c.  53,  also, 
in  terms,  applies  the  very  phrase,  not  only  to  bills  resting  on  the  mere 
credit  of  the  state,  but  also  to  bills  having  suitable  funds  provided  for  their 
redemption.  It  goes  further,  and  prohibits  the  colonies,  in  future,  from 
issuing  such  bills,  without  providing  suitable  funds.  In  short,  the  history 
of  bills  of  credit  in  the  colonies,  conclusively  establishes,  that  none  of  these 
ingenious  suggestions  and  distinctions,  and  definitions,  were  or  could  have 
been  in  the  minds  of  the  f ramers  of  the  constitution.  They  acted  upon  known 
facts,  and  not  theories  ;  and  meant,  by  prohibiting  the  states  from  emitting 
bills  of  credit,  to  prohibit  an  issue,  in  any  form,  to  pass  as  paper  currency 
or  paper  money,  whose  basis  was  the  credit,  or  funds,  or  debts,  or  promises 
of  the  states.  They  looked  to  the  mischief  intended  to  be  guarded  against 
in  the  future,  by  the  light  and  experience  of  the  past.  They  knew  that 
the  paper  money,  issued  by  the  states,  had  constantly  depreciated,  whether 
funds  for  its  redemption  were  provided  or  not ;  whether  there  was  a  prom- 
ise to  pay,  or  a  promise  to  receive  ;  whether  they  were  payable  with  or  with- 
out interest ;  whether  they  were  nominally  payable  in  prcBserUi,  or  in/iUuro. 
They  knew  that  whatever  paper  currency  is  not  directly  and  immediately,  at 
the  mere  will  of  the  holder,  redeemable  in  gold  and  silver,  is,  and  forever  must 
be  liable  to  constant  depreciation.  We  know  the  same  facts  as  well  as  they. 
We  know,  that  the  treasury  notes  of  the  United  States,  during  the  late  war, 
depreciated  fifty  per  cent.;  that  during  the  period  of  the  suspension  of 
specie  payments,  by  our  private  banks,  at  the  same  period,  though  with 
capitals  supposed  to  be  ample,  their  bank-bills  sunk  from  fifteen  to  twenty, 
five  per  cent,  below  their  nominal  value.  The  bills  of  this  very  Bank  of  the 
Commonwealth  *of  Kentucky,  of  whose  solid  and  extensive  capital  r^,^  .^ 
we  have  heard  so  much,  were  admitted  at  the  argument,  to  have  L 
sunk  fifty  per  cent,  from  their  national  value.  The  f ramers  of  the  constitu- 
tion could  not,  without  irreverence  (not  to  use  a  stronger  phrase),  be  presumed 
to  prohibit  names  and  not  things  ;  to  aim  a  blow  at  the  artificial  forms  in 
which  paper  currency  might  be  clothed,  and  leave  the  substance  of  the  mis- 
chief untouched  and  unredressed  ;  to  leave  the  states  at  liberty  to  issue  a 
flood  of  paper  money,  with  which  to  inundate  the  community,  upon  their 
own  sole  credit,  funds  and  responsibility  ;  so  always,  that  they  did  not  use 
certain  prescribed  forms  of  expression.  If  the  states  were  to  possess  these 
attributes  in  ample  sovereignty,  it  was  worse  than  useless,  to  place  such  a 
prohibition  in  the  front  of  the  constitution.     It  was  holding  out  a  solemn 
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delasion  and  mockery  to  the  people,  by  keeping  the  faith  of  the  constitu- 
tion to  the  ear,  and  breaking  it  to  the  sense.  My  judgment  is,  that  any 
such  interpretation  of  the  constitution  would  be  as  unsound,  as  it  would  be 
mischievous.  The  interpretation  for  which  I  contend,  is  precisely  that 
which  was  maintained  by  this  court  in  the  case  of  Craig  v.  State  of  Mis- 
souri; where  all  these  ingenious  suggestions,  distinctions  and  definitions, 
to  which  I  have  alluded,  were  directly  overruled.  I  might,  indeed,  have 
spared  myself  some  labor  in  these  researches,  if  I  had  not  considered  that 
case  as  in  some  measure  assailed  in  the  present  decision  ;  if,  indeed,  it  is 
not  shaken  to  its  very  foundation. 

The  next  question  in  the  case  is,  whether  the  act  of  Kentucky  establish- 
ing this  bank,  is  unconstitutional,  by  authorizing  an  emission  of  bills  of 
credit,  in  the  shape  of  the  bank-bills  or  notes  of  that  bank,  within  the  pro- 
hibition of  the  constitution.  The  argument  is,  that  the  state  cannot  do  that 
indirectly,  which  it  cannot,  consistently  with  the  constitution,  do  directly  ; 
and  that  the  bank  corporation  is  here  the  sole  and  exclusive  instrument  of 
the  state  ;  managing  its  exclusive  funds,  for  its  exclusive  benefit,  and  under 
its  exclusive  management.  Even  this  obvious  principle,  that  the  state  can- 
not be  permitted  indirectly  to  do,  what  it  is  directly  prohibited  to  do  by  the 
constitution,  has  been  denied  on  the  present  occasion  ;  upon  what  grounds 
of  reasoning,  I  profess  myself  incapable  of  comprehending.  That  a  state 
may  rightfully  evade  the  prohibitions  of  the  constitution,  by  acting  through 
the  instrumentality  of  agents,  in  the  evasion,  instead  of  acting  in  its  own 
direct  name,  and  thus  escape  from  all  its  constitutional  obligations,  is  a  doc- 
trine to  which  I  can  never  subscribe ;  and  which,  for  the  honor  of  the  coun- 
♦^Ail  ^^y*  ^^^  ^^®  good  faith  and  integrity  *  of  the  states,  for  the  cause  of 
J  sound  morals,  and  of  political  and  civil  liberty,  I  hope  may  never  be 
established.  I  find  no  warrant  for  any  such  doctrine  in  the  case  of  Craig  v« 
State  of  Missouri^  either  in  the  opinion  of  the  court,  or  in  that  of  the  dissen- 
tient judges. 

The  other  part  of  the  argument,  from  which  the  conclusion  is  drawn,  that 
the  act  is  unconstitutional,  requires  a  more  extended  consideration.  But 
before  proceeding  to  that,  it  is  proper  to  notice  the  statement  at  the  bar, 
that  the  point  of  the  constitutionality  of  this  act  has  been  already  decided 
by  this  court.  If  so,  I  bow  to  its  authority.  I  am  not  disposed  to  shake, 
even  if  I  could,  the  solemn  decisions  of  this  court,  upon  any  great  principles 
of  law  ;  and,  dfortioriy  not  that  which  respects  the  interpretation  of  the 
constitution  itself.  But  I  shall  require  proof,  before  I  yield  my  assent  that 
the  point  has  been  so  decided.  The  case  relied  on  is  the  Bank  of  the  Com- 
momcealth  of  Kentucky  v.  Wister^  2  Pet.  818.  In  my  judgment,  that  case 
justifies  no  such  conclusion.  It  was  not  even  made  or  suggested  in  the  argu- 
ment ;  it  was  not  touched  by  the  judgment  of  the  court.  What  was  that 
case?  Wister  brought  a  suit  in  the  circuit  court  of  the  United  States  in 
Kentucky,  against  the  bank,  to  recover  a  sum  deposited  in  the  bank.  The 
bank  filed  a  plea  to  the  jurisdiction  of  the  court  ;  alleging  that  the  bank 
was  a  body  corporate,  established  by  an  act  of  the  legislature  of  Kentncky, 
and  "  that  the  whole  capital  stock  of  the  said  corporation,  is  exclusively  and 
solely  the  property  of  the  state,  and  that  the  state,  in  her  political  sovereign 
capacity  as  a  state,  is  the  sole  and  exclusive  and  only  member  of  the  corpo- 
ration." The  court  decided,  that  the  suit  was  rightfully  brought  against  the 
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corporation,  and  was  within  tlie  jurisdiction  of  the  circuit  court.  Why  ? 
Be<;au8C  the  court  were  of  opinion,  that  though  the  corporation  was  created 
by  the  state,  the  state  was  not  I'vcu  a  nuMiibor  of  the  corporation.  "  The 
president  and  directors  alone  (said  Mr.  Justice  Johnson,  in  delivering  the 
opinion  of  the  court),  constitute  the  body  corporate,  the  metaphysical  per- 
son liable  to  suit.  Hence,  by  the  laws  of  the  state  itself,  it  is  excluded  from 
the  character  of  a  party,  in  the  sense  of  the  law,  when  speaking  of  a  body 
corporate."  And  in  confirmation  of  this  view  of  the  matter,  a  passage  was 
cited  from  the  opinion  in  the  Uniied  States  Bank  v.  Planters^  Bank  of 
Oeorgia^  9  Wheat.  904.  The  learned  judge  then  said,  and  this  is  the  com- 
ment, on  which  so  much  reliance  has  been  placed — "  To  which  it  may  be 
added,  that  if  a  state  did  exercise  any  other  power  in  or  over  a  bank,  or 
impart  to  it  its  sovereign  attributes,  it  would  be  hardly  *pos8ible  to  ^^ 
distinguish  the  issue  of  the  paper  of  such  banks  from  a  direct  issue  ■ 
of  bills  of  credit,  which  violation  of  the  constitution  no  doubt  the  state  here 
intended  to  avoid.^'  Now,  this  language  imports,  at  most,  only  that  a  case 
might  have  existed,  which  would  have  been  a  violation  of  the  constitution 
but  which  was  admitted  not  to  be  the  case  before  the  court ;  that  is,  where 
the  state  imparted  its  sovereign  attributes  to  the  corporation.  The  court 
do  not  say,  that  the  constitution  of  the  United  States  had  not  been  violated, 
by  the  issue  of  the  bank-bills  ;  for  that  question  was  never  presented  for 
their  consideration  :  but  only  say,  that  the  state  did  not  intend  to  violate 
the  constitution,  and  did  not  intend  to  communicate  its  sovereign  attributes. 
Neither  the  facts  of  the  case,  nor  the  declaration,  nor  the  plea  to  the  juris- 
diction, in  any  manner,  raised  or  could  raise  any  such  question.  The  cor- 
poration, as  such,  was  capable  of  suing  and  being  sued,  by  the  laws  of 
Kentucky.  However  proper,  then,  the  language  might  have  been,  as  an 
admonition  of  the  danger  to  the  bank,  if  their  ground  of  objection  to  the 
jurisdiction  was  maintainable  ;  it  did  not  commit  the  court  in  the  slightest 
manner  to  any  definite  opinion  as  to  the  constitutionality  of  its  issues  of 
bank  paper. 

Let  us  now  proceed  to  the  consideration  of  the  charter  of  the  bank,  and 
ascertain  whether  it  is  a  mere  agent  of  the  state,  and  what  are  the  powers  and 
authorities  which  are  given  to  it  as  to  the  issues  of  bank-bills.  The  act  of 
1S20  declares,  in  the  first  section,  that  a  bank  shall  be  and  thereby  is  estab- 
lished, in  the  name  and  on  behalf  of  the  commonwealth  of  Kentucky,"  under 
the  direction  of  a  president  and  twelve  directors,  to  be  chosen  by  the  legis- 
lature, from  time  to  time,  by  joint  ballot  of  both  houses.  The  second  sec- 
tion declares  the  president  and  directors  a  corporation,  by  the  corporate 
name,  Ac,  conferring  on  the  corporation  the  usual  powers.  The  third  sec- 
tion declares,  that  the  whole  capital  stock  of  the  bank  shall  be  exclusively 
the  property  of  the  commonwealth  of  Kentucky  ;  and  no  individual  or  cor- 
poration shall  be  permitted  to  own  or  pay  for  any  part  of  the  capital  of  the 
bank.  The  fourth  section  declares,  that  the  president  and  directors  shall 
have  power  to  issue  notes,  not  under  the  denomination  of  one  dollar,  nor 
over  one  hundred  dollars,  signed  by  the  president,  and  countersigned  by  the 
cashier.  These  bills  or  notes  are,  by  subsequent  sections,  authorized  to  be 
made  payable  to  order  or  to  bearer,  and  to  be  negotiable  accordingly  ;  and 
they  are  declared  to  be  receivable  at  the  treasury,  and  by  public  officers,  in 
all  payments  of  taxes  and  other  debts  to  the  state,  and  for  county  levies  ; 
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and  are  to  •be  payable  and  redeemable  in  gold  and  silver.  The  cap- 
ital stock  of  the  bank  is  to  consist  of  12,000,000,  to  be  raised  and  paid 
as  follows :  all  moneys  paid  into  the  treasury  for  the  purchase  of  vacant  lands 
of  the  state,  and  so  mach  of  capital  stock  owned  by  the  state  in  the  Bank  of 
Kentucky  (which  it  seems  had  then  stopped  payment)  as  may  belong  to  the 
state,  after  the  affairs  of  that  bank  were  settled  up,  with  the  profits  thereof 
not  heretofore  pledged  or  appropriated  by  law.  And  the  treasurer  of  the 
state  was  required,  from  time  to  time,  as  be  received  moneys,  on  any  of  these 
accounts,  to  pay  them  to  the  bank.  By  other  sections,  the  bank  was  author- 
ized to  discount  bills  of  exchange  and  notes,  and  to  receive  deposits,  and  to 
loan  money  on  mortgage  on  real  estate,  distributing  their  loans  in  certain 
proportions  among  the  citizens  of  the  different  counties ;  and  the  interest 
arising  from  all  loans  and  discounts,  after  payment  of  expenses,  was  to  be 
considered  as  part  of  the  annual  revenue  of  the  state,  and  subject  to  the  dis- 
position of  the  legislature.  The  notes  of  the  Bank  of  Kentucky  were  also 
receivable  in  payment  of  all  debts  due  to  the  Commonwealth  Bank. 

Such  are  the  principal  provisions  of  the  charter.  It  is  clear,  therefore, 
that,  the  bank  was  a  mere  artificial  body  or  corporation,  created  for  the  sole 
benefit  of  the  state  ;  and  in  which  no  other  person  had  or  could  have  any 
share  or  interest.  The  president  and  directors  were  the  mere  agents  of  the 
state,  appointed  and  removable  at  its  pleasure.  The  whole  capital  stock  to 
be  provided,  consisted  of  the  proceeds  of  the  public  lands  and  other  prop- 
erty of  the  state,  which  should  be  paid  over  to  the  bank,  from  time  to  time, 
by  the  treasurer  of  the  state.  The  public  lands  themselves,  and  the  other 
funds,  were  not  originally  conveyed  to  or  vested  in  the  corporation  ;  but 
were  left  in  the  free  possession  of  the  state  itself.  The  president  and  direc- 
tors had  no  interest  whatsoever  in  the  institution,  but  only  had  the  manage- 
ment of  it,  subject  to  the  control  of  the  state.  They  were  not  personally 
liable  for  non-payment  of  any  of  the  bills  or  notes,  or  debts  of  the  bank ; 
but  only  for  their  personal  misconduct  in  any  excess  of  issues  or  debts 
beyond  double  the  amount  of  the  capital  stock.  The  state  was  entitled  to 
all  the  profits.  And  though  the  bills  and  notes  of  the  bank  were  declared 
payable  in  gold  and  silver,  it  seems,  that  no  human  being  was  made  directly 
responsible  for  the  payment ;  not  the  president  and  directors  in  their  private 
capacity,  for  they  contracted  no  personal  responsibility  ;  and  not  the  state 
(as  WQ  have  been  told  at  the  argument),  because  the  state  had  not,  in  its 
^  ,  *own  name,  promised  to  pay  them  :  nay,  it  is  said,  that  these  bills 
J   and  notes  were  not  even  issued  on  the  credit  of  the  state. 

Another  thing  is  quite  clear  ;  and  that  is,  that  as  the  bank  existed  for 
the  sole  benefit  of  the  state,  and  all  its  officers  were  appointed  by  the  state, 
and  removable  at  its  pleasure,  the  state  possessed  an  unlimited  power  over 
the  corporation.  The  whole  funds  possessed  by  it,  whether  they  were 
capital  stock,  or  debts,  or  securities,  or  real  estate,  or  bank-notes,  belonged 
in  fact  to  the  state.  The  state  was  the  equitable  owner  ;  and  might,  at  any 
time,  without  any  violation  of  the  rights  of  the  corporation,  which  was  its 
own  exclusive  agent,  resume  and  appropriate  these  funds  to  itself,  and 
might,  at  its  own  pleasure,  repeal  and  annihilate  the  charter ;  and  by  its 
sovereign  legislative  act,  become,  ipso  facto ^  the  legal  owner,  as  it  was,  in 
fact,  the  equitable  owner  of  the  property  and  franchise.  I  know  of  no  prin- 
ciple of  law,  or  of  the  constitution,  which  would  have  been  violated  by  such 
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a  coarse  ;  for  it  would  have  been  only  conferring  upon  the  equitable  owner 
the  legal  title  to  his  own  estate  and  property,  and  resuming,  on  the  part 
of  the  principal,  the  funds  and  the  business  confided  to  his  agents. 

The  bills  or  notes  of  the  bank  were  to  circulate  as  currency.  That  is  so 
palpable,  on  the  face  of  the  charter,  as  not  to  have  been  even  questioned  at 
the  argument.  They  were,  then,  stripped  of  mere  technical  forms,  the  bills 
of  the  state,  issued  by  the  agent  of  the  state,  on  the  exclusive  funds  of  the 
state,  for  the  benefit  and  profit  of  the  state  ;  to  circulate  as  currency  within 
the  state,  and  without  any  other  responsibility  than  that  of  the  state.  In 
what  respect  then  do  they  differ  from  bills  of  credit  of  the  state?  lean 
perceive  none. 

In  the  first  place,  it  is  said,  that  they  were  not  issued  on  the  credit  of  the 
state  ;  and  that  the  state  is  not  responsible,  directly  or  indirectly,  for  their 
payment.  I  confess,  until  I  heard  the  argument  at  the  bar,  I  had  not  sup- 
posed, that  any  such  proposition  would  be  maintained,  or  could  be  main- 
tainable. If  these  bills  were  not  issued  on  the  credit  of  the  state,  on  whose 
credit  were  they  issued  ?  It  is  said,  that  they  were  issued  on  the  credit  of 
the  corporation  ;  and  what  is  the  corporation  ?  A  mere  metaphysical  being, 
the  creature  and  agent  of  the  state,  having  no  personal  existence,  and 
incapable,  per  sey  of  any  personal  responsibility.  The  president  and  direc- 
tors constituted  that  corporation,  and  were  its  sole  members  ;  and  they  were 
not  personally  liable.  The  official  legal  entity,  called  the  president  and 
directors,  might  be  sued.  But  what  then  ?  The  capital  stock  was  *not  r^o^K 
vested  in  them,  so  as  to  be  liable  to  be  taken  in  execution,  in  a  suit  ^ 
against  them.  Could  a  creditor  of  the  corporation  seize  or  sell  the  public 
land,  on  his  execution  against  them  ?  No  one  pretends  that.  Suppose,  the 
state  should  choose,  as  it  well  might,  to  assume  the  whole  agency  and  funds 
of  the  corporation  to  itself  ;  could  the  creditor  have  any  redress  against  the 
state?  It  is  admitted,  that  he  could  not  have  any  redress,  because  the  state 
is  not  suable. 

It  is  said,  that  the  bills  are  not  taken  on  the  credit  of  the  state  ;  because 
the  state  has  not  promised,  in  terms,  to  pay  them.  If  it  had  so  promised, 
the  state  not  being  suable,  the  holder  could  here  have  no  redress  against  the 
state.  But  I  insist,  that,  in  equity,  and  in  justice,  the  bills  must  be  treated 
as  the  bills  of  the  state  ;  and  that  if  the  state  were  suable,  a  bill  in  equity 
would  lie  against  the  state,  as  the  real  debtor ;  as  the  real  principal :  and 
I  say  this  upon  principles  of  eternal  justice,  and  upon  principles  as  old  as  the 
foundations  of  the  common  law  itself.  How  can  it  be  truly  said,  that  these 
bills  were  not  taken  on  the  credit  of  the  state  ?  Were  they  not  to  be  paid 
out  of  the  proceeds  of  the  public  lands,  and  other  property  of  the  state  ? 
Were  they  not  receivable  in  payment  of  debts  to  the  state,  for  the  very 
reason  that  they  were  the  issues  of  the  state,  for  its  own  benefit  ?  And  was 
not  credit  given  to  the  state,  upon  this  very  ground  ?  It  has  been  said  at 
the  argument,  that  funds  were  provided  for  the  payment  of  the  bills,  by  the 
provisions  of  the  charter  ;  and  therefore,  no  credit  to  the  state,  ultra  these 
funds,  can  be  inferred.  But  surely,  the  case  of  the  old  colonial  bills  of 
credit  answers  that  position.  They  had  funds  assigned  for  their  redemp- 
tion ;  they,  in  many  cases,  had  mortgages  upon  loans  authorized  to  be 
made,  as  they  are  in  the  present  charter ;  and  yet  the  legislature  called 
them  bills  of  credit.     The  colonists  did  not  promise  to  pay  them  ;  and  yet 
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they  deemed  them  their  bills  of  credit.  Why  ?  Because,  in  truth  and  in 
fact,  and  not  upon  any  metaphysical  subtleties  and  fictions,  they  were  issued 
upon  the  general  credit  of  the  state  ;  and  if  the  funds  pledged  fell  short  of 
the  payment,  the  state  was  bound  to  redeem  them.  The  argument  on  this 
head  assumes  the  very  matter  in  controversy.  It  assumes  that  the  state 
never,  directly  or  ultimately,  held  itself  out  as  responsible  for  the  payment 
of  the  bills  ;  but  that  the  holder  trusted,  and  trusted  exclusively,  to  the 
funds  provided  for  him  in  the  charter.  Now,  I  deny  this  inference 
altogether.  Because  a  state  assigns  funds  for  the  payment  of  its  debts  or 
bills,  does  it  follow,  that  the  holder  trusts  exclusively  to  those  funds? 
^  -  When  a  creditor  takes  a  pledge,  *or  has  a  security  for  payment  of 
-*  his  debt,  does  he  thereby  exonerate  the  debtor  from  all  personal 
responsibility  ?  If  the  agent  is  authorized  to  pledge  certain  funds  of  his 
principal  for  the  payment  of  the  debt,  does  that  exonerate  the  principal 
from  all  personal  liability  ?  No  such  doctrine  has  ever  yet  been  established, 
to  my  knowledge,  in  -any  code  of  law  ;  and,  least  of  all,  in  the  common  law. 
On  the  contrary,  it  is,  at  the  common  law,  held  incumbent  on  those  who 
insist  that  there  has  been  any  exclusive  credit  given  to  a  fund,  to  establish 
the  fact,  by  clear  and  irresistible  proofs. 

Suppose,  in  this  very  case,  the  corporation  had  circulated,  as  it  had  a 
right  to  do,  its  own  bank-bills  to  the  amount  of  $6,000,000  ;  and  the  funds 
assigned  by  the  state,  and  the  funds  in  the  hands  of  the  corporation  had  been 
wholly  inadequate  to  redeem  them  ;  would  not  the  state  have  been  bound 
in  reason,  in  justice  and  in  equity,  to  pay  the  deficiency  ?  Would  a  court 
of  equity,  for  a  moment,  tolerate  any  private  person  to  escape,  under  such 
circumstances,  from  his  own  responsibility  for  the  acts  and  conduct  of  his 
agent,  fully  authorized  by  him  ?  Would  it  not  say,  qiii  aentit  commodum, 
aentire  debet  et  onus  f  Would  it  be  consistent  with  good  faith,  for  a  state 
to  proclaim  that  it  was  not  bound  by  the  solemn  obligations  of  its  own 
agents,  acting  oflScially  for  its  own  exclusive  benefit  and  interest,  and  upon 
its  own  funds,  to  the  payment  of  debts  thus  justly  and  honestly  contracted  ? 
I  put  these  questions,  because  it  seems  to  me,  that  they  can  be  answered 
only  one  way  ;  and  that  is,  by  affirming  the  positive  responsibility  of  the 
state,  in  foro  justitioB,  The  citizens  must  be  presumed  to  trust,  in  all  such 
cases,  to  the  general  credit  and  good  faith  of  the  state  ;  and  not  merely  to 
the  fund  contemplated  or  provided  for  their  redemption.  So,  in  similar 
cases,  the  colonies  understood  their  own  obligations:  so  the  continental 
congress,  and  so  the  United  States  have  constantly  understood  their  own 
obligations.  Although  a  fund  may  have  been  provided  for  payment  of 
their  bills  of  credit ;  although  those  bills  of  credit  contained  no  direct 
promise  of  the  state ;  although  they  purported,  in  form,  to  be  the  acts  of 
trustees,  or  commissioners,  or  committees  acting  under  the  authority  of  the 
state ;  yet  they  well  understood,  that  the  general  credit  of  the  state,  for 
the  redemption  of  the  bills, was  necessarily  implied  ;  and  that  without  that 
silent  necessary  pledge,  the  bills  could  not,  and  would  not,  have  circulated 
at  all ;  except  upon  compulsion,  and  by  irresistible  power  of  the  govern- 
ment. 

It  is  obvious,  that  whether  a  state  be  suable  or  not,  cannot  constitute 
^1  *a  test,  whether  an  instrument  of  currency  issued  by  or  on  behalf  of 
^  a  state,  be  a  bill  of  credit  or  not.  It  may  be  a  bill  of  credit,  although 
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the  State  is  not  saable  thereon  ;  as  was,  in  fact,  the  case  with  all  the  ante- 
revolutionary  bills  of  credit ;  for  the  colonies  never  were  suable.  On  the 
other  hand,  the  state  may  expressly  allow  itself  to  be  sued  on  an  instrument 
issued  on  its  behalf  ;  and  yet  it  may  not  be  a  bill  of  credit.  As,  for  exam- 
ple, a  state  may  authorize  suits  to  be  brought  for  debts  due  by  itself  ;  and 
if  it  should  issue,  through  its  officers,  a  certificate  of  loan  for  money  bor- 
rowed ;  if  it  were  not  intended  to  pass  as  currency,  it  would  not  be  a  bill  of 
credit. 

But  it  is  said,  that  here  the  state  was  not  only  not  suable  on  these  bank- 
bills,  but  that  the  corporation  itself  was  expressly  suable,  under  the  charter, 
and  the  promise  to  pay  was  made  by  the  corporation  ;  and  the  promise  being 
made  by  the  corporation,  it,  in  effect,  excludes  any  obligation  on  the  part  of 
the  state.  There  is  no  magic  in  words.  What  was  this  corporation,  in  fact  ? 
A  mere  legal  entity  ;  a  mere  agent  of  the  state,  existing  for  the  state,  with 
funds  belonging  to  the  state,  and  dealing  wholly  upon  the  credit  which  these 
bills  derived  from  the  state.  The  persons  who  were  president  and  directors 
for  the  time  being,  were  not  (as  I  have  already  said)  personally  liable  for 
the  payment  of  those  bills.  The  metaphysical  personage  only  was  liable  ; 
and  the  promise,  if  it  is  not  to  be  treated  as  a  mere  delusion  and  phantom, 
was  the  promise  of  the  state  itself,  through  that  personage.  Suppose,  the 
state  had  authorized  its  treasurer,  in  his  official  capacity,  and  without 
any  persona]  liability,  to  issue  these  very  bank-bills,  saying,  ''  I,  A.  B.,  as 
treasurer,  promise  to  pay,"  &c.,  and  the  whole  proceeds  of  these  bills  were 
to  be  for  the  benefit  of  the  state,  and  they  were  to  be  paid  out  of  the  funds 
of  the  state,  in  the  treasury  ;  could  there  be  a  doubt,  that  the  state  would, 
in  truth,  bo  the  real  debtor?  That  they  would  be  issued  on  its  credit? 
That  the  state  would,  in  conscience,  in  common  honesty,  in  justice,  be 
responsible  for  their  payment  ?  If  this  would  be  true,  in  such  a  case,  I 
should  be  glad  to  know,  in  what  respect  that  case  substantially  differs  from 
the  one  before  the  court.  It  is  precisely  the  very  case,  and  in  the  same  pre- 
dicament, as  the  bills  of  credit  issued  by  Maryland  in  1783  and  1769.  There, 
the  commissioners  were  created  a  corporation,  and  were  to  issue  the  bills, 
and  were  authorized  to  sue  and  be  sued  ;  and  no  one  ever  dreamed,  and  least 
of  all,  the  state  itself,  that  they  were  not  the  bills  of  credit  of  the  state.  If 
a  state  can,  by  so  simple  a  device  as  the  creation  of  a  corporation,  as  its  own 
♦agent,  emit  paper  currency  on  its  own  funds,  and  thus  escape  the  r*„  .^ 
solemn  prohibitions  of  the  constitution,  the  prohibition  is  a  dead  let-  *- 
ter.  It  is  worse  than  a  mockery.  If  we  mean  to  give  the  constitution  any 
rational  interpretation  on  this  subject,  we  must  look  behind  forms  and 
examine  things.  We  must  ascertain  for  whose  benefit,  on  whose  credit, 
with  whose  funds,  for  what  purposes,  of  currency  or  otherwise,  the  instru- 
ment is  created,  and  the  agency  established.  Whether  it  be  the  issue  of  a 
treasurer  of  a  state,  or  of  a  corporation  of  a  state,  or  of  any  other  official 
personage,  must  be  wholly  immaterial.  The  real  question  must  be,  in  all 
cases  ;  whether,  in  substance,  it  is  the  paper  currency  of  the  state  ? 

But  it  has  been  argued,  that  if  this  bank  be  unconstitutional,  all  state 
banks,  founded  on  private  capital,  are  unconstitutional.  That  proposition, 
I  utterly  deny.  It  is  not  a  legitimate  conclusion  from  any  just  reasoning 
applicable  to  the  present  case.  The  constitution  does  not  prohibit  the  emis* 
sion  of  all  bills  of  credit,  but  only  the  emission  of  bills  of  credit  by  a  state  : 
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and  when  I  say,  by  a  state,  I  mean  by  or  in  behalf  of  a  state,  in  whatever 
form  issued.  It  does  not  prohibit  private  persons,  or  private  partnerships, 
or  private  corporations  (strictly  so  called)  from  issuing  bills  of  credit.  No 
evils,  or,  at  least,  no  permanent  evils,  have  ever  flowed  from  such  a  source. 
The  history  of  the  country  had  furnished  no  examples  of  that  sort,  of  a  dura- 
ble or  widely-extended  public  mischief.  And  if  any  should  exist,  it  would 
be  within  the  competency  of  the  state  legislatures  to  furnish  an  adequate 
remedy  against  such  issues  by  private  persons.  In  point  of  fact,  prohibitions 
now  exist  in  many  states  against  private  banking,  and  against  the  issue  of 
private  bank-paper,  with  the  intent  that  it  shall  pass  at  currency.  The  mis- 
chief was  not  there  ;  it  had  never  been  felt  in  that  direction.  It  was  the 
issue  of  bills  of  credit,  as  a  currency,  authorized  by  the  state,  on  its  own 
funds,  and  for  its  own  purposes,  which  constituted  the  real  evil  to  be  pro- 
vided against.  The  history  of  such  a  currency  constituted  the  darkest  pages 
in  the  American  annals,  and  had  been  written  in  the  ruin  of  thousands,  who 
had  staked  their  property  upon  the  public  faith  ;  always  freely  given,  and 
but  too  often  grossly  violated.  The  great  inquiry,  at  the  adoption  of  the 
constitution,  was  not  whether  private  banks,  corporate  or  incorporate,  should 
exist ;  not  whether  they  should  be  permitted  to  issue  a  paper  currency  or 
not ;  but  whether  the  state  should  issue  it  on  its  own  account.  The  anxious 
inquiry  then  was,  quis  custodiet  ctistodesf  The  answer  is  found  in  the 
^  ,  *constitution.  But  it  has,  in  my  judgment  (though  I  am  sure  my 
-'  brethren  think  otherwise),  become  a  mere  name.   Stat  nominis  unibra. 

The  states  may  create  banks,  as  well  as  other  corporations,  upon  private 
capital ;  and  so  far  as  this  prohibition  is  concerned,  may  rightfully  authorize 
them  to  issue  bank-bills  or  notes  as  currency  ;  subject  always  to  the  control 
of  congress,  whose  powers  extend  to  the  entire  regulation  of  the  currency  of 
the  country.  When  banks  are  created  upon  private  capital,  they  stand  upon 
that  capital  ;  and  their  credit  is  limited  to  the  personal  or  corporate  respon- 
sibility of  the  stockholders,  as  provided  for  in  the  charter.  If  the  corporate 
stock,  and  that  only,  by  the  charter,  is  made  liable  for  the  debts  of  the  bank, 
and  that  capital  stock  is  paid  in  ;  every  holder  of  its  bills  must  be  presumed 
to  trust  exclusively  to  the  fund  thus  provided,  and  the  general  credit  of  the 
corporation.  And  in  such  a  case,  a  state  owning  a  portion  of  the  funds,  and 
having  paid  in  its  share  of  the  capital  stock,  is  treated  like  every  other  stock- 
holder ;  and  is  understood  to  incur  no  public  responsibility  whatsoever.  It 
descends  to  the  character  of  a  mere  corporator,  and  does  not  act  in  the 
character  of  a  sovereign.  That  was  the  doctrine  of  this  court,  in  the  United 
States  Bank  v.  Planters*  Bank  of  Georgia^  9  Wheat.  904.  "It  is  (said  the 
court  on  that  occasion),  we  think,  a  sound  principle,  that  when  a  government 
becomes  a  partner  in  any  trading  company,  it  divests  itself,  so  far  as  con- 
cerns the  transactions  of  that  company,  of  its  sovereign  character,  and  takes 
that  of  a  private  citizen."  In  the  present  case,  the  legislature  expressly  pro- 
hibited any  partnership,  or  participation  with  other  persons  in  this  bank.  It 
set  it  up,  exclusively  upon  the  capital  of  the  state,  as  the  exclusive  property 
of  the  state,  and  subject  to  the  exclusive  management  of  the  state,  through 
its  exclusive  agents.  It  acted,  therefore,  in  its  sovereign  character  and 
capacity  ;  and  could  not,  even  for  an  instant,  even  in  intendment  of  law, 
divest  itself  in  the  transactions  of  the  bank  of  that  character  and  capacity. 

I  have  not  thought  it  necessary,  in  the  views  which  I  have  taken  of  this 
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case,  to  resort  to  the  state  of  the  pleadings,  though  they  fortify  every  por- 
tion of  the  reasoning  which  I  have  endeavored  to  maintain.  One  of  the 
averments  in  the  first  plea  is,  that  the  president  and  directors  of  the  bank 
were  illegally  authorized,  "for  and  on  behalf  of  the  commonwealth,  and 
upon  her  credit,  to  make  bills  of  credit,  to  emit  bills  or  notes,  to  an  amount 

not  exceeding millions  *of  dollars,  Ac,  and  when  so  made,  &c. ; 

to  emit,  issue  and  circulate  through  the  community,  for  its  ordinary  L 
purposes,  as  money."  The  plea  goes  on  to  allege,  that  the  president  and 
directors  had,  before  the  date  of  the  note  sued  on,  "  for  and  on  behalf  of  the 
commonwealth  of  Kentucky,  and  on  her  credit,  made  vanous  bills  of  credit, 
viz.,  notes  of  various  denominations,  in  amount,  from  one  dollar  to  one  hundred 
dollars,  Ac,  promising,  therein  and  thereby,  to  pay  the  person  on  each  note 
mentioned,  or  bearer,  on  demand,  the  amount  therein  mentioned,  in  money, 
and  were  transferrible  by  delivery."  The  demurrer  admits  the  truth  of 
these  averments  ;  and  upon  technical  principles  of  pleading,  I  do  not  see 
how  their  conclusiveness  in  the  present  question  can  be  avoided.  Hut  I  do 
not  rely  on  the  state  of  the  pleadings.  I  found  my  judgment  upon  the 
principles  presented  by  the  admitted  state  of  the  facts,  that  these  bank-bills 
are  bills  of  credit,  within  the  true  intent  and  meaning  of  the  constitution  ; 
that  they  were  issued  by,  and  in  behalf  of,  the  state  ;  upon  the  credit  of 
the  state  ;  by  its  authorized  agents  ;  and  that  the  issue  is  a  violation  of  the 
constitution. 

I  am  conscious,  that  I  have  occupied  a  great  deal  of  time  in  the  discus- 
sion of  this  grave  question ;  a  question,  in  my  humble  judgment,  second  to 
none  which  was  ever  presented  to  this  court,  in  its  intrinsic  importance. 
I  have  done  so,  because  I  am  of  opinion  (as  I  have  already  intimated),  that 
upon  constitutional  questions,  the  public  have  a  right  to  know  the  opinion 
of  every  judge  who  dissents  from  the  opinion  of  the  court,  and  the  reasons 
of  his  dissent.  I  have  another  and  strong  motive — my  profound  reverence 
and  affection  for  the  dead.  Mr.  Chief  Justice  Marshall  is  not  here  to 
speak  for  himself ;  and  knowing  full  well  the  grounds  of  his  opinion,  in 
which  I  concurred,  that  this  act  is  unconstitutional ;  I  have  felt  an  earnest 
desire  to  vindicate  his  memory  from  the  imputation  of  rashness,  or  want  of 
deep  reflection.  Had  he  been  living,  he  would  have  spoken  in  the  joint 
names  of  both  of  us.  I  am  sensible,  that  I  have  not  done  that  justice  to  his 
opinion,  which  his  own  great  mind  and  exalted  talents  would  have  done. 
But  with  all  the  imperfections  of  my  own  efforts,  I  hope  that  I  have  shown, 
that  there  were  solid  grounds  on  which  to  rest  his  exposition  of  the  consti* 
tution.     -ffw  saUefn  accumulem  danis^  et  fungar  inani  mmiere. 

Judgment  affirmed,  with  costs. 
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*Edwabd  LrvTNGeTON's  Executrix,  Appellant,  v.  Benjamin  Stobt. 
Gontract  of  antichresis, — Prescription. — Equity  practice. 

On  the  25th  July  1822,  Livingston  applied  to,  and  obtained  from  Fort  &  Story,  a  loan  of 
$22,936,  on. the  security  of  a  lot  of  ground  in  New  Orleans,  on  which  stores  were  then  being 
built ;  this  sum  was  received,  part  in  cash,  part  in  a  promissory  noie,  and  $8000  were  to  be 
paid  to  the  contractor  for  finishing  the  stores  on  the  lot.  The  property  was  conveyed  by  Liv- 
ingston to  Fort  &  Story,  by  a  deed  of  absolute  conveyance  ;  and  be  received  from  F.  &  S.  a 
counter-letter,  by  which  they  promised  to  reconvey  the  property  to  him,  if,  on  or  before  the  Ist 
of  February  1828,  he  paid  them  $25,000  ;  by  the  counter-letter,  on  payment  of  the  loan,  the 
property  was  io  revert  to  L. ;  if  not,  it  was  to  be  sold  by  an  auctioneer  of  the  city  of  New 
Orleans,  and  the  residue  of  the  proceeds  of  the  same  paid  to  L.  ;  the  money  advanced  by  F.  & 
S.,  with  the  interest  an4  the  expenses,  being  first  deducted  ;  the  agreement  for  building  the 
stores  was  transferred  by  L.  to  F.  &  S.,  and  they  agreed  to  pay  the  $8000,  as  the  work  pro- 
ceeded, in  instalments.  On  the  Ist  of  February  1823,  the  buildings  had  not  been  completed, 
and  F.  &  S.  agreed,  that  the  payment  of  the  sum  due  on  that  day  should  be  postponed  until 
the  2d  June  1823 ;  the  sum  of  $25,000,  to  be  increased  to  $27,000,  being  at  the  rate  of  eighteen 
per  cent,  per  annum,  for  four  months,  and  the  residue,  for  expenses  of  selling  the  proporty  at 
auction,  ko, ;  an  agreement  was  made,  that  if  the  amount  named  should  not  bo  paid  on  the  Ist 
of  June  1823,  the  property  should  be  sold  at  auction,  and  after  the  repayment  of  the  sum  of 
$27,500,  the  expenses  of  sale,  &c.,  the  residue  should  be  paid  to  L. ;  by  the  same  agreement, 
the  counter-letter  was  to  be  delivered  up,  and  the  record  of  it  cancelled.  On  the  2d  of  June, 
the  money  not  being  paid  by  L.  to  F.  &  S.,  it  was  agreed,  that  if,  on  or  before  the  5th  of  August 
1823,  the  sum  due,  with  interest,  at  eighteen  per  cent,  annum,  to  amount  to  $27,860.76,  should 
not  be  paid  by  L.  to  F.  &  S..  the  lot,  aud  all  the  buildings,  should  become  the  full  and  absolute 
property  of  F.  &  S. ;  the  money  was  not  paid ;  and  F.  k  S.  protested,  as  they  had  done  on  the 
4th  of  February,  for  non-compliance  with  the  agreement  to  pay  the  money  agreed  to  be  paid. 
From  this  time,  F.  k  S.  continued  in  possession  of  the  lot  and  the  buildings,  until  the  death  of 
Fort,  in  1828  ;  when  S.  purchased  the  share  which  had  belonged  to  F.,  and  he  continued  to 
hold  the  property.  The  evidence  in  the  case  showed,  that  after  July  1822,  the  contractor  did 
not  apply  the  $8000  to  the  completion  of  the  stores  on  the  property ;  and  although  F.  &  S. 
knew  that  he  was  so  neglecting  to  apply  the  funds,  they  continued  to  pay  over  the  same  to  him, 
in  weekly  payments,  according  to  the  contract.  In  1832,  L.  having  become  a  citizen  of  New 
Tork,  filed  bill  in  the  district  court  of  the  United  States  for  the  eastern  district  of  Louisiana, 
claiming  to  have  the  property  held  by  S.  reconveyed  to  him,  on  the  payment  to  S.  of  the  sum 
due  to  him,  and  interest  on  the  same,  deducting  the.  rents  and  profits  of  the  estate ;  or  that  the 
same  should  be  sold  according  to  the  terms  of  the  counter  letter ;  and  after  the  payment  to 
S.  of  the  amount  due  to  him,  with  interest,  the  same  deductions  having  beenraade,  that  the  bal- 

*8521  *^°^  remaining  from  the  sale  should  be  so  paid  to  him.  After  much  inquiry  and  *delib. 
eration,  and  a  comparison  of  the  civil  code  of  Louisiana  with  the  civil  law  from  which 
it  derives  its  orgin,  and  with  which  it  is  still  in  close  connection,  we  have  come  to  the  conclu- 
sion, that  the  original  contract  and  counter-letter,  constituted  a  pledge  of  real  property ;  a  kind 
of  contract  especially  provided  for  by  the  laws  of  Louisiana,  denominated  "  an  antichresis  ;" 
by  this  kind  of  contract,  the  possession  of  the  property  is  transferred  to  the  person  advancing 
the  money ;  that  was  done  in  this  case  ;  in  case  of  failure  to  pay,  the  property  is  to  be  sold  by 
judicial  process,  and  the  sum  which  it  may  bring,  over  the  amount  for  what  it  was  pledged,  is 
to  be  paid  to  the  person  making  the  pledge.  In  this  case,  a  provision  was  made  for  a  sale  by 
the  parties,  upon  the  failure  of  payment ;  but  this  feature  of  the  contract  is  rather  confirm- 
atory of  the  contract  and  counter-letter  being  an  antiehrens,  than  otherwise  ;  for  it  is,  at  most, 
only  a  substitution  by  the  parties  of  what  the  laws  of  Louisiana  require.  The  decree  of  the 
court  was  in  conformity  to  those  principles. 

Under  the  law  of  Louisiana,  there  are  two  kinds  of  pledges  ;  the  pawn,  and  the  antiekrem,  A 
thing  is  said  to  be  pawned,  when  a  movable  is  given  as  a  security :  the  onHehretU  is  when 
the  security  given  consists  in  immovables. 

The an<teAr«fu  must  be  reduced  to  writing;  the  creditor  acquires  by  this  contract  the  right  of 
reaping  the  fruits  or  other  rewards  of  the  immovables  given  to  him  in  pledge ;  on  condition 
of  deducting,  annually,  their  proceeds  from  the  interest,  if  any  be  due  to  him,  and  afterwards 
from  the  principal  of  his  debt ;  the  creditor  is  bound,  unless  the  contrary  is  agreed  on,  to  pay 
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the  taxes,  an  well  as  the  aniuial  charges  of  the  property  given  to  him  in  pledge  ;  he  is  likewise 
bound,  onder  the  penalty  of  damages,  to  provide  for  the  keeping  and  necessary  repairs  of  the 
pledged  estate ;  and  may  lay  out,  from  the  revenues  of  the  estate,  sofficient  for  such  expenses. 

The  creditor  does  not  become  proprietor  of  the  pledged  immovables,  by  the  failure  of  payment  at 
the  stated  time ;  any  clause  to  the  contrary  is  null :  and  in  that  case,  it  is  only  lawful  for  him 
to  sue  his  debtor  before  the  court,  in  order  to  obtain  a  sentonce  against  him,  and  to  cause  (he 
objects  which  have  been  put  into  his  hands  to  be  seized  and  sold. 

The  debtor  cannot,  before  the  full  payment  of  his  debt,  claim  the  enjoyment  of  the  immoyables 
which  he  has  given  in  pledge ;  but  the  creditor,  who  wishes  to  free  himself  from  the  obliga- 
tions under  the  antichrens,  may  always,  unless  he  has  renounced  this  right,  compel  the  debtor 
to  retake  the  enjoyment  of  his  immovables. 

The  doctrine  of  presoripiion,  under  the  civil  law,  does  not  apply  to  this  case,  which  is  one  of 
pledge  ;  and  if  it  does,  the  time  before  the  institution  of  this  suit  had  not  elapsed,  in  which, 
by  the  law  of  Louisiana,  a  person  may  sue  for  immovable  property. 

The  23d  rule  of  this  court,  for  the  regulation  of  equity  practice  m  the  circuit  courts,  is  understood 
by  this  court  to  apply  to  matters  applicable  to  the  merits,  and  not  to  mere  pleas  to  the  juris- 
diction ;  and  especially,  to  those  founded  on  any  personal  disability,  or  personal  charactor  of 
the  party  suing  ;  or  to  any  pleas,  merely  in  abatement.  The  rule  does  not  allow  a  defendant, 
instead  of  filing  a  formal  demurrer  or  a  plea,  to  insist  on  any  special  matter  in  his  answer  ; 
and  have  also  the  benefit  thereof,  as  if  he  had  pleaded  the  same  matter,  or  had  demurred  to 
the  bill ;  in  this  respect,  the  rule  is  merely  affirmative  of  the  general  rule  of  the  court  of  chan- 
cery ;  in  which,  matters  in  abatement,  and  to  the  jurisdiction,  being  preliminary  iu  their  nature, 
must  be  tiaken  advantage  of  by  a  plea,  and  cannot  be  taken  advantage  of  in  a  general  answer  ; 
which  necessarily  adjiits  the  right  and  capacity  of  the  party  to  sue. 

*Appeal  from  the  District  Court  for  the  Eastern  Distriot  of  r*«-o 
Louisiana.     The  case,  as  stated  in  the  opinion  of  the  court,  was  as  ' 
follows : 

The  complainant,  the  appellant's  testator,  on  the  first  day  of  February 
1834,  filed  a  bill  in  equity  in  the  district  court  of  Louisiana,  in  which  he 
stated  himself  to  be  a  citizen  of  the  state  of  New  York,  against  Benjamin 
Story,  a  citizen  of  the  state  of  Louisiana. 

The  bill  charged,  that  some  time  previous  to  the  22d  of  July  1822,  the 
complainant,  being  in  want  of  money,  applied  to  the  defendant  and  John  A. 
Fort  for  a  loan,  offering  as  a  security  a  lot  in  the  city  of  New  Orleans,  on 
which  a  building,  intended  for  stores,  had  been  begun  ;  that  the  defendant 
and  Fort  agreed  to  loan  him  |22,9:16  ;  of  which  a  part  only  was  paid  in 
-cash,  part  in  a  note  of  John  A.  Fort,  and  $8000  of  which  was  afterwards 
agreed,  between  himself,  the  defendant  and  Fort,  to  be  paid  by  St.ory  & 
Fort,  to  one  John  Rust,  a  mechanic,  who  had  contracted  with  the  complain- 
ant, to  complete  the  stores.  That  to  secure  the  money  borrowed,  com- 
plainant conveyed  to  Fort  A  Story  the  lot  of  ground  mentioned,  and  that, 
contemporaneously  with  the  deed  of  sale,  they  executed,  on  their  part,  an 
instrument  in  writing,  called  a  counter-letter,  by  which  they  promised,  on 
the  payment  of  $25,000,  on  or  before  the  1st  day  of  February  1823,  to 
reconvey  to  the  complainant  the  property  which  he  had  conveyed  to  them 
The  complainant  further  charged,  that  of  the  sum  of  $25,000  to  be  paid  by 
him  on  the  1st  of  February,  a  part  of  it  was  made  up  by  a  charge  of  interest 
at  eighteen  per  cent,  per  annum,  upon  the  amount  of  $22,936,  actually 
advanced  to  him,  and  to  be  paid  on  his  account  to  Rust,  by  Fort  A  Story. 

The  complainant  also  transferred  his  written  contract  with  Rust  to  the 
defendant  and  Fort,  rendering  himself  responsible  for  the  proper  employ- 
ment of  the  $8000 ;  and  which  was  to  be  paid  Rust  in  weekly  payments,  by 
the  defendant  and  Fort.     Rust,  on  his  part,  consented  to  the  transfer  of  hia 
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contract,  and  accepted  Fort  <fe  Story  in  the  place  of  the  complainant.  The 
stores  were  to  be  completed  by  Rust,  by  the  Ist  of  November  1822,  in  a 
workmanlike  manner  ;  and  all  the  materials,  except  those  already  provided, 
were  to  be  found  by  Rust ;  and  in  his  contract,  he  renounced  all  claim  or 
♦sfi4l  *P"v^^®g®  '^P^"  ^^®  building  beyond  $8000,  which  was  to  be  paid  him 
J  by  Fort  &  Story,  for  the  complainant.  The  deed  and  counter-letter, 
and  agreement  with  Rust,  are  in  notes,  A,  B  and  C. 

(A)  Deed.  In  the  city  of  New  Orleans,  state  of  Louisiana,  on  this  26th  day  of 
July  1822,  and  in  the  forty -seventh  year  of  the  Independence  of  the  United  States 
of  America,  before  me,  Hughes  Lavergne,  a  notary-public,  duly  commissioned  and 
qualified,  in  and  for  the  city  and  parish  of  New  Orleans,  residing  therein,  and  in  the 
presence  of  the  subscribing  witnesses  hereinafter  named,  personally  appeared  Edward 
Livingston,  of  this  city,  counscllor-at-law,  who  declared  to  have  granted,  bargained 
and  sold,  and  doth  by  these  presents  grant,  bargain  and  sell,  with  all  lawful  warranty, 
unto  John  A.  Fort  and  Benjamin  Story  of  this  city,  merchants,  here  present  and 
accepting,  all  that  parcel  of  ground  situated  on  the  batture  of  the  suburb  St.  Mary, 
between  Common  and  Qravier  streets,  measuring  eighty-two  feet,  fronting  Common 
street,  one  hundred  and  twenty -six  feet  or  thereabouts,  fronting  Tchoupitoulas  street, 
one  hundred  and  forty-six  feet  or  thereabouts,  fronting  New  Levee  street ;  and  bounded 
on  the  other  side  by  the  lot  of  ground  belonging  to  Messrs.  Livermore,  Morse,  and 
Miller  and  Pierce,  containing  one  hundred  and  twenty  feet  or  thereabouts,  the  said 
parcel  of  ground  sold,  together  with  the  buildings,  improvements,  and  all  other 
appurtenances  to  the  same  in  any  wise  appertaining  or  belonging,  without  any  excep- 
tion or  reserve;  the  said  purchasers  declaring  that  they  are  perfectly  acquainted  with 
the  premises,  and  do  not  wish  for  any  further  description  of  the  same.  The  above- 
described  property  belongs  to  the  said  vendor,  by  virtue  of  the  compromise  entered 
into  b'^tween  him  and  the  heirs  of  Qravier,  by  act  before  Carlisle  Pollock,  notary- 
public  of  this  city,  under  date  of  the  3d  of  May  1818,  and  is  free  of  mortgage,  as 
appears  by  the  recorder's  certificate,  delivered  this  day,  and  hereunto  annexed.  This 
sale  la  made  for  and  in  consideration  of  the  sum  of  26,000  dollars,  which  price  the 
said  vendor  acknowledges  to  have  received  from  the  said  purchasers,  out  of  the  pres- 
ence of  the  undersigned  notary  and  witnesses,  renouncing  the  exception  non  numerata 
pecunia,  and  giving  by  these  presents  to  the  said  purchasers  a  full  and  entire  acquit- 
tance and  discharge  of  the  said  sum  of  25,000  dollars.  In  consequence  of  which  pay- 
ment, the  said  vendor  doth  hereby  transfer  and  set  over  unto  the  said  purchasers,  all 
his  rights  of  property  on  the  above  parcel  of  gi-ound  and  buildings  thereon  ;  consent- 
ing that  they  should  take  immediate  possession  of  the  said  premises  now  sold,  to  have, 
hold,  use  and  dispose  of  the  same,  as  fully  belonging  to  them  by  virtue  thereof.  This 
done  and  passed,  in  my  office,  in  the  presence  of  John  Baptiste  Desdunes,  junior,  and 
Charles  Janin,  witnesses,  residing  in  this  city,  who,  together  with  me,  the  said  uotaiy, 
have  signed  this  act,  after  the  same  had  been  fully  read  and  understood.  The  con- 
tracting parties  having  previously  signed. 

(B)  Counter-Letter.'  Whereas,  the  said  Edward  Livingston,  by  act  before  IL 
Lavergne,  notary-public,  hath  this  day  sold  and  conveyed  to  said  Fort  &  Story,  a 
certain  lot  of  ground,  situated  on  the  batture,  in  front  of  the  Faubourg  St.  Mary, 
and  designated  as  lot  No.  1,  on  the  plat  thereof  deposited  in  the  office  of  the  said 
notary,  together  with  all  the  buildings  and  improvements  thereon,  for  the  sum  of 
twenty-five  thousand  dollars  in  cash:  Now,  be  it  known,  and  it  is  the  true  intent  and 
meaning  of  the  parties  to  said  deed  of  sale,  that  if  the  said  Edward  Livingston  shall 
pay  and  reimburse  to  said  John  A.  Fort  and  Benjamin  Story,  the  aforesaid  sum  of 
twenty-five  thousand  dollars,  on  or  before  the  1st  day  of  February  1823,  then  and  in 
that  case,  the  said  Fort  &  Story  stipulate  and  bind  themselves  to  reconvey  the  said 
property  above  described,  to  said  Edward  Livingston.    And  In  case  of  non-payment 
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*The  complainaDt  charged,  that  soon  after  the  transaction,  he  left 
New  Orleans ;  and  that  when  he  returned  to  it,  he  found  that  Fort  <fe 
Story  had  paid  to  Bust  $8000,  on  his  account,  but  that  little  or  nothing 
bad  been  done  toward  the  completion  of  the  stores;  so  that  if  the  property  had 
been  sold  on  the  first  of  February,  according  to  the  terms  of  the  counter-letter, 
it  would  not  have  *produced  any  thing  like  its  full  value.  That  un  r^oe^ 
der  these  circumstances,  he  applied  to  Fort  A  Story  for  further  time,  *- 
which  they  would  not  consent  to,  but  on  certain  conditions  ;  which  were, 
that  the  property  should  be  advertised  for  sale,  on  the  22d  of  June  1823  ; 
that  the  sum  due  them  should  be  increased  from  $25,000  to  $27,500  ;  which 
was  so  increased  by  the  addition  of  $1500  as  interest,  at  eighteen  per  cent, 
for  five  months,  $800,  for  auctioneer's  commissions,  $60,  for  advertising,  and 
$160,  arbitrarily  added  by  the  said  Fort  A  Story.  The  con>plainant  stated, 
that  being  entirely  at  the  mercy  of  Fort  &  Story,  he  consented  to  those 
terms,  and  executed  a  paper  accordingly,  (a) 


of  the  said  sum  of  twenty-five  thousand  dollars,  on  or  before  the  day  aa  above  stipu- 
lated, then  the  said  Fort  and  Story  covenant  and  agree  to  cause  the  said  property  to 
be  sold  at  public  auction,  by  one  of  the  licensed  auctioneers  of  this  city,  after  twenty 
days'  public  notice,  on  the  following  terms,  to  wit,  twenty-five  thousand  dollars  in 
cash,  and  the  residue  in  equal  payments  one  and  two  years  :  the  purchaser  given  satis- 
factory indorsed  notes  and  special  mortgage  on  the  property,  until  final  payment.  The 
said  residue,  after  deducting  the  costs  attending  the  sale,  to  be  delivered  over  to  the 
said  Edward  Livingston.  And  the  said  Edward  Livingston,  on  his  part,  having  taken 
cognisance  of  this  agreement,  declares  himself  to  be  perfectly  satisfied  and  contented 
therewith,  and  gives  his  full  and  free  assent  to  the  terms  of  sale  and  all  the  conditions 
as  above  stipulated. 

(C)  Agreement  with  John  Rust.  It  is  hereby  agreed,  between  Edward  Livingston 
and  John  Rust,  as  follows:  First,  That  the  said  John  Rust  engages,  for  the  price 
hereinafter  mentioned,  to  finish  the  sixteen  stores  now  commenced  and  brought  up  to 
the  ground  floor,  situated  at  the  corners  of  Tchoupitoulas,  Levee  and  Common  streets 
according  to  the  plan  and  elevation  signed  by  them  and  delivered  to  the  said  Edward 
Livingston  ;  except  that  the  said  stores,  instead  of  three,  are  t©  be  only  two  stories 
high,  to  be  covered  in  terrass.  The  whole  to  be  finished  by  the  1st  day  of  November 
next,  in  a  workmanlike  manner  ;  and  all  the  materials,  except  those  already  pro- 
vided, to  be  found  by  the  said  John  Rust.  And  the  said  Edward  Livingston  agrees 
to  pay  to  the  said  John  Rust  eight  thousand  dollars,  in  weekly  payments  of  six  hun- 
dred and  sixty-six  dollars  each,  during  the  progress  of  the  work.  And  the  said  John 
Rust  declares  that  he  renounces  any  kind  of  claim  or  privilege  upon  the  said  building 
beyond  the  said  eight  thousand  dollars  to  be  paid  as  aforesaid. 

Know  all  men,  by  these  presents,  that  I,  Edward  Livingston,  for  myself  and  my 
representatives,  do  hereby  transfer  and  assign  the  within  contract  to  John  A.  Fort  and 
Benjamin  Story,  they  complying  with  the  stipulations  on  my  part  therein  contained  ; 
and  John  Rust  being  here  present,  consents  to  the  said  transfer,  and  accepts  the  said 
John  A.  Fort  and  B.  Story,  in  the  place  of  Edward  Livingston.  Dated  26th  of  July 
1822.  I  do  further  agree  to  allow  the  said  weekly  payment  of  six  hundred  and  sixtv- 
six  dollars  to  be  charged  to  me,  rendering  myself  respon.sible  for  the  proper  employ- 
ment thereof,  by  the  said  John  Rust. 

(a)  **  Agreement  between  Edward  Livingston,  and  John  A.  Fort  and  Benjamin 
Story  of  the  other  part,  as  follows:  1st.  The  sale  of  lot  No.  1,  on  the  batture,  with 
the  buildings  thereon,  to  be  postponed  until  the  2d  of  June  next.  2d.  On  that  day 
it  shall  be  sold  by  McCoy  &  Company,  unless  sooner  redeemed,  after  being  ad verti*<ed 
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The  bill  farther  stated,  that  the  complainant^  on  the  2d  of  June,  in  order 
to  obtain  a  delay  of  sixty  days,  was  forced  to  consent  to  sign  a  paper,  by 
which  it  was  agreed,  that  the  debt  should  be  augmented  to  the  sum  of 
$27,830.76  ;  and  that  if  the  same  was  not  paid  on  the  5th  of  August,  then 
the  property  should  belong  to  the  said  Fort  A  Story  without  any  sale,  (a) 
*3571  ^^^  there  was  no  clause  by  which  '^he  should  be  discharged  from  the 
■*  payment  of  the  sum  so  borrowed  as  aforesaid,  whereby  he  would  have 
been  liable  to  the  payment  of  the  sum  so  advanced,  in  case  the  property  had 
fallen  in  value  ;  and  the  bill  stated,  that  on  the  5th  day  of  August,  above 
mentioned,  the  said  Fort  &  Story  demanded,  by  a  notary,  the  full  sum  of 
$27,830.76,  which  included  the  charge  of  $800  for  auctioner's  commissions 
for  selling,  although  no  sale  had  taken  place,  and  all  the  other  illegal  charges 


in  the  Courier  de  la  Louisianc,  in  French ;  and  the  Orleans  Gkizette,  in  English,  from 
the  Ist  day  of  May  previous  to  the  sale.  3d.  The  conditions  for  the  sale  shall  be 
$27,350  cash,  and  the  residue  at  one  and  two  years  with  special  mortgage ;  but  in  this 
sum  is  included  $850,  at  which  the  auctioneers*  commission,  and  charges  of  advertise- 
ment are  calculated,  which  shall  be  deducted  or  redueed  to  what  they  shall  really 
amount  to,  if  payment  be  made  before  the  Ist  of  June.  4th.  The  overplus,  after 
deducting  the  cash  payment,  is  to  be  delivered  to  Edward  Livingston.  5th.  The 
counter-letter,  executed  by  Messrs.  Fort  &  Story,  shall  be  delivered  up,  and  the 
registry  thereof  annulled,  immediately  after  the  signature  of  this  agreement,  made  by 
duplicates,  this  4th  day  of  March  1823. 

(a)  In  the  city  of  New  Orleans,  state  of  Louisiana,  on  the  2d  day  of  Jnne  1828,  the 
forty-seventh  year  of  the  independence  of  the  United  States  of  America,  before  Mr. 
Hughes  Lavergne,  notary-public,  duly  commissioned  and  qualified,  in  and  for  the  city 
and  parish  of  New  Orleans,  residing  therein,  and  in  the  presence  of  the  undersigned 
witnesses  hereinafter  named,  personally  appeared,  Edward  Livingston,  counsellor-at- 
law,  of  this  city,  on  the  one  part,  and  John  A.  Fort  and  Benjamin  Story,  of  this  city, 
merchants,  of  the  other  part,  which  said  appearance  declared,  that  this  being  the  day 
agreed  on  by  contract,  between  Edward  Livingston  and  the  said  Fort  and  Story,  for 
the  sale,  at  auction,  of  lot  No.  1,  situated  on  the  batture,  in  the  front  of  Fauxbourg 
St.  Mary ;  and  the  said  Edward  Livingston  having  requested  that  said  sale  might  not 
take  place,  for  his  own  accommodation,  the  said  Fort  and  Story,  have  agreed  to  the 
said  Livingstones  request,  on  the  following  conditions,  to  wit:  that  on  or  before 
the  5th  day  of  August,  he,  the  said  Livingston,  shall  pay  to  the  said  Fort  and  Story,  the 
whole  amount  of  the  consideration -money  paid  by  them  for  the  said  lot,  that  is  to  say, 
the  sum  of  $27,830.76,  and  also  any  other  sum  they  may  be  under  the  necessity  of 
paying  for  the  preservation  of  the  said  property ;  then  the  lot  and  buildings  to  revert 
to  the  said  Livingston,  and  to  become  his  property ;  and  in  case  the  said  Livingston 
should  fail,  on  the  day  above  mentioned,  to  wit,  the  5th  day  of  August  next,  to  pay 
to  the  said  Fort  and  Story  the  sums  above  specified,  then  and  in  that  case,  the  said  lot 
with  all  the  buildings  thereon,  are  to  become  the  full  and  absolute  property  of  the 
said  Fort  and  Story ;  and  the  said  Livingston  hereby  engages  thereupon  to  surrender 
and  cancel  all  and  every  writing  or  other  document,  in  relation  to  said  property,  that 
may  give  to  him  any  equity  of  redemption  or  other  right  to  the  same  premises,  it 
being  the  true  intent  and  meaning  of  the  parties,  that  in  case  of  failure  of  payment,  as 
aforesaid,  that  said  lot,  with  all  the  buildings  ani  appurtenances  to  the  same  belong- 
ing, are  to  vest  in  said  Fort  and  Story  a  full  title  in  fee-simple  for  ever.  Thus  done 
and  passed  in  my  office,  on  the  day,  month  and  year  above  written,  in  the  presence  of 
J.  B.  Desdunes,  junior,  and  Charles  Janin,  witnesses,  residing  in  this  city,  and  requested 
to  be  present,  who,  together  with  the  parties,  signed  this  act,  as  well  as  me  the  said 
notary,  after  the  same  had  been  fully  read  and  understood. 
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above  stated  ;  and  on  non  payment,  protested  for  damages  and  interest  on 
the  said  sum,  thereby  showing  their  intention  to  hold  him  responsible  for 
the  sum  demanded,  if  the  premises  should,  by  any  accident,  become  insuffi- 
cient in  value  to  pay  the  same.  Fort  &  Story  remained  in  possession  of  the 
said  premises,  until  the  death  of  the  said  John  A.  Fort,  which  took  place 
some  time  in  the  year  1828  ;  after  his  death,  the  said  Benjamin  Story  took 
the  whole  of  the  said  property,  by  some  arrangement  with  the  heirs  of  the 
said  John  A.  Fort,  and  was  and  ever  since  had  been,  in  the  sole  possession 
thereof  ;  and  the  bill  charged,  that  the  said  John  and  Benjamin,  in  the  life- 
time of  the  said  John,  and  the  said  Benjamin,  after  the  death  of  the  said 
John,  had  received  the  rents  and  profits  of  the  said  property,  to  the  amount 
of  at  least  $60,000  ;  and  that  the  complainant  was  advised,  and  believed,  that 
he  had  a  right  to  ask  and  recover  from  the  said  Benjamin  Story,  the  posses- 
sion of  the  said  property,  and  an  account  of  the  rents  and  *profittt  ^^ 
thereof,  the  said  conveyance  of  the  same  from  the  complainant  hav-  '■ 
ing  been  made  on  a  contract  for  the  loan  of  money,  and  although  in  the  form 
of  a  sale,  in  reality,  only  a  pledge  for  the  repayment  of  the  same ;  the  act  by 
which  he  agreed  to  dispense  with  the  sale  being  void  and  of  no  effect  in 
law. 

The  bill  also  prayed,  that  an  account  might  be  taken,  under  the  direction  of 
the  court,  between  the  complainant  and  the  defendants  to  the  bill,  in  which 
the  complainant  agreed  he  should  be  charged  :  1st.  With  such  sum  as  should 
be  shown  to  have  been  advanced  to  him  or  paid  on  his  account  under  the 
loan  made  to  him  on  the  25th  day  of  July  1822,  with  the  interest  which  he 
agreed  to  pay,  of  eighteen  per  cent,  per  annum,  to  be  calculated  upon  each 
advance  from  the  time  it  was  made,  until  the  5th  of  August  1823,  and  after 
that  time  at  legal  interest.  2d.  With  all  reasonable  expenditures  judiciously 
made  and  incurred  by  the  said  John  and  Benjamin,  in  building,  repairing 
and  safekeeping  of  the  said  property,  and  that  the  complainant  be  credited 
in  such  account  with  all  such  sums  as  the  said  John  and  Benjamin,  or  either 
of  them,  had  received,  or  might,  if  they  had  used  due  diligence  and  care, 
have  received,  from  the  said  property  ;  and  that,  in  such  account,  the  rents 
and  profits  be  applied  as  the  law  requires :  first,  to  the  payment  of  the  sums 
necessarily  incurred  in  building  and  repairing  ;  secondly,  to  the  payment  of 
interest  on  the  sums  which  should  appear  to  have  been  advanced  on  the  said 
loan  ;  and  thirdly,  to  the  discharge  of  the  principal  of  the  said  loan.  And 
that  if,  on  said  account,  it  should  appear  that  there  was  a  balance  due  him, 
as  he  hoped  to  be  able  to  show  will  be  the  case,  that  the  said  Benjamin  Story 
be  decreed  to  pay  the  same  to  him,  and  to  surrender  the  said  property  to 
him ;  and  that  if  any  balance  should  be  found  due  from  the  complainant, 
that  the  said  B.  Story  might  be  decreed  to  deliver  the  said  property  to  him, 
on  his  paying  or  tendering  to  him  the  said  balance  ;  and  that  he  might  have 
such  other  relief  as  the  nature  of  his  case  might  require.  That  he,  the  said 
Benjamin  Story,  in  his  own  right,  and  also  as  executor  of  the  last  will  and 
testament  of  the  said  John  A.  Fort,  or  in  any  other  manner  representing  the 
estate  of  the  said  John  A.  Fort,  might  be  summoned  to  answer  this  bill ; 
the  complainant  averring  that  he  was  a  citizen  of  the  state  of  New  York, 
and  that  the  said  Benjamin  Story  was  a  citizen  of  the  state  of  Louisiana,  and 
then  resided  in  New  Orleans. 

*The  protests,  made  at  the  request  of  John  A.  Fort  and  Benjamin  [*359 
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Story,  on  the  Don-payment  of  the  money  stipulated  to  be  paid  by  Ed- 
ward Livingston,  on  the  1st  of  February  1823,  stated,  that  on  that  day 
the  notary  had  requested  from  Edward  Livingston,  payment  of  the  sum  of 
$25,000,  and  was  answered,  that ''  he  could  not  immediately  pay  the  sum 
due  to  Fort  &  Story,  but  that  he  hoped  soon  to  be  able  to  do  it."  The 
answer  to  the  demand  made,  stated  in  the  protest  of  the  5th  of  August 
1823,  to  have  been  given  by  Edward  Liviugston  was,  'Hhat  owing  to  the 
very  extraordinary  scarcity  of  money,  he  was  prevented  repaying  the  money 
he  had  borrowed  from  Messrs.  Fort  &  Story  at  this  time,  but  was  willing 
to  allow  them  the  same  interest,  at  eighteen  per  cent.,  with  good  personal 
security,  in  addition  to  the  real  property  they  now  have,  for  the  renewal 
of  the  obligation  for  six  months." 

On  the  17th  of  February  1834,  Benjamin  Story  appeared  to  the  bill,  and 
demurred  to  the  same ;  alleging  for  cause  of  the  demurrer,  that  the  case 
made  in  the  bill  was  not  such  a  one  as  entitled  the  claimant  in  a  court  of 
equity  of  the  state  of  Louisiana,  to  any  discovery  touching  the  matters 
contained  in  the  bill,  or  any  other  matters,  or  any  relief  ;  and  that  by  com- 
plainant's own  showing  in  the  said  bill,  the  heirs  of  John  A.  Fort,  who 
was  therein  named,  were  necessary  parties  to  the  said  bill ;  as  much  as  it  was 
therein  stated,  that  all  the  matters  of  which  he  complain,  were  transacted 
with  the  defendant  and  John  A.  Fort,  whose  widow,  the  present  Mrs. 
Luzenburg,  was  the  sole  heir  and  residuary  legatee. 

The  district  court  sustained  the  demurrer,  and  dismissed  the  bill,  on 
two  grounds  :  1st.  That  this  is  not  a  suit  that  can  be  maintained  in  its  pres- 
ent form,  in  a  court  of  the  United  States,  sitting  in  Louisiana.  2d.  That 
a  material  party  is  omitted  in  the  bill.  The  complainant  appealed  to  the 
supreme  court,  and  at  January  term  1835,  the  decree  of  the  district  court 
was  reversed,  and  the  case  remanded  for  further  proceedings.  (9  Pet. 
632.) 

On  the  15th  of  December  1835,  Benjamin  Story  filed  in  the  district 
court  of  Louisiana,  an  answer,  on  oath,  to  the  original  bill,  in  which  he 
said,  that  he  did  not  admit,  but  if  it  were  the  fact,  required  proof,  that 
the  complainant  was  a  citizen  of  the  state  New  York  ;  that  at  the  time  of  the 
transaction  mentioned  in  the  bill,  and  for  a  long  time  thereafter,  he  was  a 
citizen  of  the  state  of  Louisiana,  and  one  of  her  senators  in  the  senate  of 
^  ,  the  United  States  ;  and  if  he  had  ceased  to  be  a  citizen  *of  that  state, 
J  the  defendant  knew  not  when  or  how,  and  called  for  the  proof. 

And  the  defendant,  further  answering,  said,  that  he  expressly  denied, 
that  on  or  about  the  25th  July  1822,  he  and  John  A.  Fort  agreed  to 
lend  to  the  complainant  the  sum  of  $22,936,  or  any  other  sum.  That  he 
expressly  denied,  that  at  any  time,  he  either  jointly  with  the  said  Fort,  or 
separately,  ever  agreed  to  lend  to  the  said  complainant  any  sum  of  money 
whatever,  as  alleged  in  the  bill  of  complainant.  That  so  far  from  there 
having  been  any  loan  intended  by  the  parties,  the  defendant  stated,  that 
the  negotiation  for  the  sale  of  the  said  lot,  commenced  between  John  A. 
Fort  and  Nathan  Morse,  Esq.,  since  deceased,  the  latter  acting  for  the  said 
complainant ;  and  that  one  of  them  informed  the  defendant  that  the  com- 
plainant wished  to  raise  money  on  mortgage  ;  but  the  defendant  peremp- 
torily and  expressly  refused  to  advance  any  money  whatever  to  the  com- 
plainant on  mortgage.  That  during  the  progress  of  the  negotiation,  the 
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complainaDt  having  learned  that  the  defendant  was  to  be  interested  in  the 
purchase,  and  was  to  make  the  principal  payments,  mentioned  to  the  defend- 
ant, that  he  would  prefer  obtaining  money  by  mortgage  on  the  property, 
rather  than  make  a  sale  of  it ;  and  the  defendant  again  repeated  to  him  his 
refusal,  and  insisted  upon  a  sale  being  made  to  him. 

As  evidence  of  the  understanding  of  the  parties,  and  of  the  real  nature 
of  the  transaction,  certain  communications  which  had  been  addressed  by 
the  alleged  agent  of  Mr.  Livingston  to  John  A.  Fort  and  Story,  were 
annexed  to  the  answer. (a) 

♦The  sale  was  agreed  to,  and  an  act  was  passed  on  the  25th  of  July  r»o^, 
1822,  containing  the  clause  of  non  enumerata  pecunia.  The  answer  ^ 
referred  to  the  different  documents  which  were  stated  and  referred  to  in 
the  complainant's  case.  The  money  not  being  repaid,  as  was  provided 
in  the  counter-letter  on  the  2d  of  February  1823,  no  sale  of  the  property  was 
made  by  auction,  because  of  the  request  of  the  complainant ;  and  on  the  4th 
of  March,  they  made  another  agreement  (note  antey  p.  356),  by  which  they 
agreed  to  postpone  the  sale  of  the  property,  until  the  2d  of  June  1823  ;  and 
the  said  Edward  Livingston,  in  consideration  of  allowing  him  such  addi- 
tional chance  to  repurchase  the  said  lot  and  buildings,  or  obtain  some  person 
to  purchase  it,  agreed  to  pay  to  them  a  compensation  therefor,  as  is  in  said 
agreement  stipulated  ;  and  in  this  agreement,  it  was  covenanted  between  the 
parties,  that  the  counter-letter  should  be  annulled  and  given  up,  so  that  there 
then  existed  between  the  parties  the  absolute  bill  of  sale,  and  this  stipula- 
tion of  4th  of  March  1823.  And  finally,  the  2d  day  of  June  1823,  having 
arrived,  and  Edward  Livingston  would  not  pay  the  price  of  said  property, 
nor  was  there  any  offer  therefor,  at  his  request,  an  agreement  was 
entered  into  before  H.  Lavergne,  a  notary-public,  whereby  the  said  Edward 
Livingston  requested  that  the  sale  might  not  take  place,  for  his  accommoda- 
tion, and  the  said  Fort  &i  Story  agreed  thereto,  on  the  following  conditions  : 
that  on  or  before  the  1st  day  of  August  1823,  the  said  Edward  Livingston 
should  pay  the  said  sum  of  $27,830.76,  and  any  further  sum  by  them  expend- 
ed for  the  care  and  preservation  of  said  property,  and  that  then  the  said  lot 
and  buildings  were  to  become  the  property  of  said  Livingston  ;  and  in  case 
the  said  Livingston  should  fail,  on  the  5th  August  1823,  to  pay  to  the  said 
Fort  &  Story  the  sums  above  specified,  then  the  said  lot,  with  the  buildings 
thereon,  were  to  become  the  full  and  absolute  property  of  Fort  &  Story, 
and  the  said  Livingston  engaged  thereupon  to  surrender  and  cancel  all  and 
every  writing  or  other  document  in  relation  to  said  property,  that  might 

(a)  To  John  A.  Pobt,  Esq.,  Present. — Messrs.  John  A.  Fort  and  Story  will  oblige 
Mr.  Livingston  by  sending  in  writing,  their  definitive  terms,  that  is — What  sum  will 
they  give  in  cash  ;  what  sum  they  retain  in  their  own  hands  to  appropriate  towards 
the  building  ;  what  sums,  and  at  what  periods,  they  give  their  notes ;  that  they  must 
have  an  absolute  sale  of  the  lot  and  buildings  free  from  all  incumbrances,  and  a 
transfer  of  the  contract,  and  are  to  be  put  in  immediate  possession  ;  the  property  to 

be  returned  in  case  the  money  is  refunded  punctually,  at  the  expiration  of 

months. 

To  Mr.  John  A.  Port,  Present. — Messrs.  Fort  and  Story  are  requested  to  meet  at 
Lavergne's  office,  corner  of  Royal  and  St.  Louis  street,  this  day,  at  12  o'clock,  for  the 
purpose  of  completing  the  arrangements  for  the  batture. 

Friday,  26th  July.  (Signed)  N.  Mobsb. 
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give  to  him  any  eqaity  of  redemption  or  other  right  to  the  said  promises  ; 
it  being  in  said  act  expressly  stated,  that  it  was  the  true  intent  and  meaning 
of  the  parties,  that  in  the  case  of  failure  of  payment  as  aforesaid,  said 
lots,  with  all  the  buildings  and  appurtenances  to  the  same  belonging,  were  to 
vest  in  said  Fort  &  Story  a  full,  free,  and  absolute  title  in  fee-simple  for 
ever. 

^  ,  *The  answer  denied,  that  at  the  time  of  the  purchase,  the  property 
-I  was  worth  more  than  the  money  Fort  &  Story  paid  for  it,  and  that 
any  loan  of  money  was  made ;  but  it  was  an  absolute  sale,  with  power  to 
redeem,  which  was  twice  extended  to  the  complainant,  and  was  finally  closed 
by  the  last  agreement ;  and  on  the  5th  of  August  1823,  a  demand  was  made, 
and  payment  refused  ;  whereby  all  clauses  of  redemption  were  annulled,  by 
articles  93  and  94  of  the  act  then  in  force  in  Louisiana,  and  the  property 
became  absolutely  and  irrevocably  the  property  of  Fort  &  Story.  The 
answer  also  denied,  that  the  property  had  become  as  valuable  as  was  repre- 
sented by  the  complainant ;  and  it  stated,  that  on  the  10th  of  March  1832, 
he,  the  respondent,  by  a  purchase  from  the  widow  of  John  A.  Fort,  now 
Mrs.  Luzenburg,  became  to  owner  of  the  moiety  of  the  property  which  had 
belonged  to  John  A.  Fort,  for  which  the  sum  of  $50,000  was  to  be  paid.  A 
liability  by  Mrs.  Luzenburg  and  her  husband  to  repay  this  money,  in  case  of 
eviction,  was  alleged  to  exist  under  the  laws  of  Louisiana,  and  that  the  pur- 
chaser had  a  right,  under  those  laws,  to  call  on  the  vendor,  to  assist  in  his 
defence  ;  ^'  and  the  respondent  submits  to  the  court,  whether  by  the  proceed- 
ings having  been  instituted  in  the  district  court  of  the  United  States,  Mrs. 
Luzenburg  is  to  be  precluded  from  claiming  and  defending  the  ownership, 
when,  being  vendor,  she  is  interested  in  the  case."  The  answer  prayed  a  cita- 
tion to  the  widow  of  John  A.  Fort,  who  intermarried  with  Dr.  Luzenburg ; 
that  they  might  appear  and  defend  the  sale,  and  abide  by  any  decree  of  the 
court. 

To  the  answer,  was  annexed  a  statement  of  the  moneys  paid  and  received, 
on  account  of  the  estate,  by  the  respondent  and  John  A.  Fort.  The  sums 
paid  for  the  estate  from  July  26th,  1822,  to  May  27th,  1817,  amounted  to 
♦51,637.20,  the  interest  at  ten  per  cent.,  which  is  $26,261.12;  total  $77,796.32; 
the  sums  received,  up  to  January  26th,  1829,  amounted  to  $29,705.69 — interest 
$7073.18 — total  $36,778.87.  The  answer  claimed  the  benefit  of  the  proscrip- 
tion of  five  or  ten  years,  under  the  laws  of  Louisiana,  as  constituting  a  bar 
to  the  suit. 

*S6Sl  *Afterwards,  on  the  14th  of  March  1836,  the  defendant  filed  an 
^  amended  answer,  stating,  that  Mary  C.  Luzenburg,  the  widow  of 
John  A.  Fort,  deceased,  had,  since  the  filing  of  the  original  answer,  set  up 
a  claim  to  the  moiety  of  the  estate  in  controversy,  and  had  instituted  a  suit 
in  the  judicial  district  court  of  the  state  of  Louisiana,  against  the  respondent, 
for  the  purpose  of  vacating  the  contract  by  which  he  became  invested  with 
a  title  to  the  interest  of  which  Fort  died  possessed,  and  to  recover  the  same 
from  him  ;  and  as  the  claim  was  not  admitted,  but  in  the  event  of  the  success 
of  the  appellant,  she  and  her  husband  would  be  liable  to  the  respondent, 
and  consequently,  the  rights  of  the  respective  parties  could  not  be  fully, 
fairly  and  finally  decided,  unless  Luzenburg  and  wife  be  made  parties  to  this 
suit ;  the  amended  answer  prayed  they  might,  by  the  complainant,  be  made 
parties  to  the  bUl.  A  copy  of  the  bill  of  Mrs.  Luzenburg  to  the  judge  of 
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the  district  court  of  the  first  judicial  district  of  the  state  of  Louisiana,  was 
annexed  to  the  amended  answer.  It  alleged  a  sale  of  the  moiety  of  tho 
property  which  belonged  to  John  A.  Fort,  to  have  been  made  to  Benjamin 
Story,  on  the  10th  of  March  1832,  for  $60,000  ;  when  in  truth  and  in  fact, 
the  said  moiety  was  worth  $100,000. 

The  testimony  of  two  witnesses  was  taken  in  open  court.  Hughes 
Lavergno,  the  notary  before  whom  many  of  the  documents  in  the  case  had 
been  executed,  deposed,  "  Mr.  Nathan  Morse  came  to  his  office,  accompanied 
by  Mr.  Story,  at  the  period  named,  for  the  purpose  of  making  the  sale  above 
referred  to.  Mr.  Morse  appeared  in  this  transaction  to  be  the  legal  adviser 
of  Messrs.  Story  &  Fort ;  at  this  time,  Mr.  Livingston  was,  and  had  been 
for  some  time,  a  member  of  the  New  Orleans  bar,  of  great  practice  and 
celebrity,  and  it  was  not  probable,  that  Livingston  would  employ  a  lawyer 
to  advise  him.  Cross-examined  by  the  defendant's  counsel  to  the  question, 
if  deponent  did  not  know  that  Mr.  Morse  was  the  financial  agent  of  Mr. 
Livingston  ?  He  answered,  that  he  did  not  know  that  he  was.  Money  was 
very  scarce  in  New  Orleans,  in  1822. 

H.  Lockett,  Esq.,  the  agent  of  Mr.  Livingston,  deposed,  that  the  com- 
plainant had  not  been  in  Louisiana  since  1829  ;  that  he  had  written  to  depo- 
nent often,  that  he  had  chaaged  his  domicil  to  New  York ;  he  had  property 
there  and  voted  there.  Cross-examined — deponent  stated,  that  Mr.  Living- 
ston was  the  ^senator  from  Louisiana,  until  the  year  1831,  when  he  r«qaj 
was  appointed  secretary  of  state  at  Washington  ;  it  was  then  that  ^ 
Mr.  Livingston  changed  his  domicil  to  the  state  of  New  York  ;  deponent 
never  saw  Mr.  Livingston  in  New  York,  as  he  had  never  been  there  ;  but 
he  had  received  letters,  and  still  received  letters  from  E.  Livingston,  dated 
and  post-marked  New  York. 

On  the  dd  of  June  1836,  the  district  court  made  a  decree,  that  the  bill 
of  the  complainant  should  be  dismissed.  The  complainant,  Edward  Living- 
ston having  died,  his  executrix  was  made  a  party  to  the  proceedings,  and 
she  prosecuted  this  appeal. 

The  case  was  argued  by  Whitey  for  the  appellant ;  and  by  Crittenden 
and  Clat/y  for  the  appellee. 

White,  for  the  appellant. — An  attempt  is  made  by  the  appellee  to  raise 
up  a  question  of  jurisdiction  in  this  case.  If  the  right  of  Mr.  Livingston  to 
sue  in  the  court  of  the  United  States  in  Louisiana,  resting  upon  his  having 
been  a  citizen  of  that  state,  when  the  suit  was  commenced,  is  contested  ;  the 
exception  should  have  been  presented  to  the  district  court  of  the  United 
States  in  Louisiana,  by  a  plea  to  the  jurisdiction.  Proof  could  then  have 
been  regularly  given,  that  he  became  a  citizen  of  New  York  in  1831,  and 
continued  such  until  his  death,  in  1836.     Proof  of  this  is  in  the  record. 

The  whole  of  this  attempt  is  made  to  cover  the  real  character  of  this 
transaction  ;  and  it  is  sought  to  make  it  a  sale  of  the  property,  and  not  a 
loan,  as  the  penalties  of  usury  are  heavy,  under  the  laws  of  Louisiana.  The 
facts  of  the  case  show,  that  it  was  a  loan  by  John  A.  Fort  and  Benjamin 
Story,  to  Mr.  Livingston  ;  of  this  the  court  will  be  fully  satisfied.  Nothing 
is  so  common  under  the  civil  law,  as  to  make  a  deed  of  absolute  transfer  of 
real  estate,  and  to  take  an  agreement  from  the  lender  of  the  money,  to  secure 
whom  the  deed  is  made,  which  is  called  '*  a  counter-letter.''      This  is  an 
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advantage  to  the  borrower  ;  it  pats  him  in  possession  of  the  evidence  of  the 
real  nature  of  the  transaction,  and  gives  him  full  power  over  the  deed  of 
conveyance.  The  counter-letter  is  the  contract  between  the  parties.  In 
this  case,  it  contradicts  the  answer  of  the  defendant  to  the  plaintiff's  bill. 
He  says,  it  was  an  absolute  sale  of  the  land  ;  that  is  entirely  disproved  by 
*365l  ^^®  counter-letter.  The  counter  letter  shows  it  was  not  a  sale,  but  *a 
^  loan  on  the  security  of  the  real  estate  ;  and  the  law  of  Louisiana  takes 
charge  of  the  borrower,  and  will  not  allow  him,  under  the  pressure  of  his 
difficulties,  to  surrender  the  protection  the  law  gave  him.  A  sale  by  an 
auctioneer,  or  a  judicial  sale,  is  required ;  and  this  the  borrower  cannot 
relinquish. 

The  purpose  of  the  lenders  was  to  embarrass  the  borrower,  and  thus  pre- 
vent the  redemption  of  the  property.  The  stores  were  not  completed,  as 
they  ought  to  have  been ;  and  as  the  contractor.  Rust,  should  have  been 
obliged,  by  Fort  &  Story,  to  complete  them ;  they  having  an  assignment  of 
the  contract  for  their  completion ;  nothing  was  done  by  them.  Had  the 
contract  with  Rust  been  insisted  upon,  and  the  stores  completed,  ample 
means  to  pay  the  whole  sum  borrowed,  would  have  been  in  possession  of 
Mr.  Livingston.  The  extravagant  interest  which  was  made  a  part  of  the 
consideration  for  the  loan,  would  have  been  fully  paid  ;  and  this  most  wil- 
lingly. The  appellant  has  no  wish  to  escape  from  the  payment  of  that 
interest ;  and  he  has  instructed  his  counsel  not  to  ask  anything  which  will 
prevent  its  allowance,  according  to  the  agreement.  The  property,  at  the 
time  of  action,  was  far  greater  in  value  than  the  amount  loaned  by  Fort  A 
Story.  In  1832,  it  was  worth  $100,000.  It  is  now  of  much  greater  value  ; 
and  all  the  appellant  asks,  is,  that  she  may  be  allowed  to  repay  to  the 
lenders,  all  they  advanced,  all  they  expended,  and  the  legal  interest  on  the 
amount,  since  the  debt  became  payable  ;  taking  back  the  estate,  and  having 
the  advantage  of  the  proceeds  of  it,  since  that  time.  No  injustice  will  be 
done  by  this  settlement ;  and  all  parties  should  be  satisfied  with  it. 

This  was  not  a  conditional  sale  of  property  by  Mr.  Livingston.  It  was 
a  pledge  of  real  estate,  which  cannot  be  enforced  by  a  sale  of  the  pledge, 
without  a  judicial  proceeding.  This  is  what,  in  the  civil  law  of  Spain,- is 
called  antichresis. 

The  code  of  law  prevailing  in  Louisiana,  is  difficult  to  be  understood.  It 
has  grown  up  since  the  first  establishment  of  the  province.  Originally,  it 
was  adopted  by  a  proclamation  of  Governor  O'Riley,  in  1768  ;  and  was 
afterwards  confirmed  by  the  king  of  Spain,  This  was  the  Corpics  juris 
CiviliSy  and  the  Partidas,  and  the  Becopilacion  de  Leyes  de  las  Indias, 
The  French  inhabitants  of  the  province  became  dissatisfied,  and  Lea 
Goutumes  de  Paris  were  declared  to  furnish  the  rules  of  practice — the  prin- 
4toaa  I  ciples  of  the  established  laws  to  remain  in  full  force.  *This  was  the 
-*  state  of  things,  when  the  United  States  acquired  the  territory  ;  and 
great  embarrassments  arose,  on  the  introduction  of  the  provisions  of  the 
laws  of  the  United  States,  and  the  forms  of  proceedings  under  the  same. 
A  code  was  prepared  by  authority  of  the  legislature  of  the  state,  which  is 
called  the  civil  code,  and  is,  in  most  of  its  provisions,  the  Code  Napoleon  ; 
and  allows  the  Spanish  laws  to  prevail,  in  all  cases  to  which  they  will  apply. 

By  the  civil  laws  of  Spain,  the  transaction  was  an  antichresis ;  and  by 
these  laws,  Mr.  Livingston  was  to  be  treated  v  a  minor,  and  could,  by  no 
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act  of  bisy  change  the  contract,  far  less,  dissolve  or  annul  it.  (Civil  Laws  of 
Spain,  translated  by  Jobnson,  149,  156.)  ''A  pledge  mast  be  sold  by  some 
judicial  process.  The  right  of  property  in  a  pledge  cannot  be  transferred, 
except  by  some  judicial  proceeding,  whatever  may  be  the  stipulations 
between  the  parties. "  (Ibid.  159.)  The  counter-letter  stipulates  that  the 
surplus  shall  go  to  Mr.  Livingston.  (Civil  Code  of  La.  art.  Pledge,  tit.  22, 
art.  3100.)  In  article  3143,  Civil  Code  of  Louisiana,  will  be  found  the  regula- 
tions relative  to  unremovables  pledged,  called  antichresis  ;  and  article  3146 
declares,  that  any  clause  which  passes  the  property  of  a  debtor,  on  a  failure 
to  pay,  is  inoperative  and  void.  At  common  law,  the  mortgagee  may  become 
the  owner  of  the  property  by  a  release  of  the  equity  of  redemption  ;  but 
the  civil  law  docs  not  allow  this. 

Mr.  White  then  read  to  the  court,  an  argument  prepared  by  Mr.  Hunty 
of  New  Orleans,  who  was  the  counsel  for  Mr.  Livingston,  in  the  district 
court  of  Louisiana  ;  to  show  the  character  of  the  loan,  by  the  laws  of  the 
state  of  Louisiana,  derived  as  they  are  from  the  laws  of  Spain  and  of 
France  ;  and  contended,  that  by  the  provisions  of  the  law,  the  property 
was  pledged,  not  sold.  Cited,  4  Kent's  Com.  136-6  ;  Civil  Code,  362,  ch. 
6,  art.  91  ;  Ibid.  344  ;  2  Ves.  406  ;  Poth.  Sale,  art.  362  ;  5  Mass.  109  ;  9 
Wheat.  489  ;  Civil  Code,  446,  tit.  Pledge,  art.  26  ;  12  Seirry  20  ;  13  Ibid. 
223  ;  7  Ibid.  872  ;  1  Mart.  (N.  S.)  417  ;  Civil  Code,  408,  art.  12-13  ;  2 
Mart.  (N.  S.)  21-4.  The  authorities  referred  to  in  this  argument,  show 
that  the  whole  transaction  was  one  proiec  ted  by  the  law. 

The  protests  which  Fort  &»  Story  made  on  the  non-payment  of  the  sum 
borrowed,  were  intended  to  destroy  the  credit  of  the  borrower  ;  and  thus 
prevent  his  obtaining  from  other  sources  the  funds  required  for  the  redemp- 
tion of  the  property.  *In  the  case  cited  from  2  Mart.  (N.  S.)  21-4,  ri„«^,- 
the  court  will  find  the  opinion  of  Judge  Porter,  showing  that  a  ^ 
right  to  land  pledged,  cannot  be  acquired,  without  some  judicial  proceed- 
ing ;  and  so  all  measures  to  destroy  the  rights  of  the  original  owner  of  the 
property,  will  be  of  no  avail.  Once  a  mortgage,  always  a  mortgage  ;  cited, 
4  Mart.  3,  as  to  the  nature  and  effect  of  a  counter-letter. 

Crittendefiy  for  the  defendant. — This  is  a  suit  in  chancery  which  has 
heretofore  been  before  this  court.  After  it  was  remanded,  the  Louisiana 
court  proceeded  to  enforce  the  decision  of  this  court.  The  defendant  filed  his 
answer  to  the  complainant's  hill,  to  which  the  complainant  replied,  and  the 
cause  was  tried  on  its  merits,  and  the  court  dismissed  the  bill,  with  costs, 
from  which  this  appeal  is  pros€»cuted. 

The  case  attempted  to  be  made  out  by  the  complainant,  in  his  bill,  is, 
that  he  made  a  loan  of  the  defendant  and  a  certain  Fort,  was  to  give  them 
an  exorbitant  interest ;  and  as  a  security  for  the  repayment  of  the  money 
advanced  to  him,  that  he  conveyed  the  lot,  which  is  the  subject  of  contro- 
versy, in  New  Orleans,  in  mortgage.  On  the  contrary,  the  defendant  denies, 
peremptorily  and  positively,  that  the  transaction  was  a  loan  ;  and  avers, 
that  he  and  his  associate,  Mr.  Fort,  absolutely  refused  to  make  any  1<«an  to 
the  complainant.  He  denies,  that  the  conveyance  of  the  lot  in  dispute  is  a 
mortgage.  He  alleges,  that  the  lot  was  purchased  by  him  and  his  associate, 
of  the  complainant ;  with  a  privilege  secured  to  him  of  re-purchasing  it  by 
a  given  day.     That  this  privilege,  although  extended  from  time  to  time, 
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was  never  exercised  by  him  ;  and  that  the  lot,  therefore,  became  the  abso- 
lute property  of  the  defendant  and  his  associate.  The  whole  controversy, 
so  far  as  the  merits  are  concerned,  turns  upon  the  fact,  whether  the  parties 
to  the  transaction  intended  a  sale  of  the  property,  or  a  loan  ;  and  the  con- 
veyance of  the  lot  as  a  security  for  the  reimbursement  of  that  loan. 

The  complainant  sues  as  a  citizen  of  the  state  of  New  York,  and  the 
defendant  denies  that  he  was  a  citizen  of  that  state  at  the  time  of  the  com 
men  cement  of  the  suit.     The  proof  attempted  on  this  point  by  the  com- 
plainant is  in-egular,  and  not  to  be  regarded. 

With  the  exception  of  that  testimony,  all  the  evidence  is  documentary. 
The  transaction  originated  in  an  absolute  conveyance  of  the  property, 
^  ^  '*'with  a  separate  instrument,  called  a  counter-letter,  both  under  date 
1  of  the  25th  July  1812  ;  and  by  their  terms,  it  was  to  have  been  con- 
summated on  the  1st  of  Febrnary  1823  ;  but  at  the  instance  of  Livingston, 
and  in  virtue  of  new  agreements,  materially  variant  from  the  first,  this  con- 
summation was  deferred  to  the  2d  of  June,  and  then  to  the  5th  of  Augunt 
1823.  By  these  new  agreements,  the  counter-lett^ir  of  the  25th  of  July 
1822,  was  annulled  ;  and  it  was  finally  settled  between  the  parties,  that  if 
Livingston  paid  the  sum  specified,  on  or  before  the  said  5th  of  August  J  823, 
the  property  should  "  revert  to  said  Livingston,  and  become  his  property  ;" 
and  that  if  he  should  fail  to  pay  by  that  day,  then  that  said  lot  and  appur- 
tenances to  be  the  "  absolute  property  of  the  said  Fort  &  Story  ;"  the  said 
Livingston  to  surrender  and  cancel  every  "  writing  or  document  that  might 
give  him  any  equity  of  redemption,  or  other  right  to  the  said  premises  :  it 
being  the  true  intent  and  meaning  of  the  parties "  that,  in  case  of  the 
failure  of  payment,  <fec.,  the  said  lot  and  appurtenances  '^  are  to  vest  in 
the  said  Fort  &  Story  a  full  title  in  fee-simple  for  ever." 

The  main  question  in  the  cause  turns  upon  the  law  of  Louisiana,  where 
the  civil  law  prevails,  and  where  they  have  no  code  of  equity,  nor  of  com- 
mon law,  except  as  it  has  been  introduced,  in  a  very  limited  extent,  since 
the  annexation  of  Louisiana  to  the  United  States.  1st.  The  first  question 
will  be  as  to  Mr.  Livingston's  right  to  maintain  a  suit  in  the  district  court 
of  the  United  States  for  Louisiana.  Should  that  be  decided  affirmatively, 
the  second,  and  most  important,  question  is,  was  the  original  transaction 
between  the  parties,  the  case  of  a  loan,  or  of  a  bond  fide  sale  ?  3d.  A  minor 
question  may  arise,  as  to  the  parol  testimony  admitted,  contrary  to  the 
usages  of  courts  of  equity,  at  the  trial  of  the  suit. 

It  is  denied,  that  the  court  had  jurisdiction  of  the  case  ;  as  Mr.  Living- 
ston was,  at  the  time  the  suit  was  brought,  a  citizen  of  Louisiana.  The 
answer  denies  his  citizenship,  and  the  proof  which  was  given  on  the  part  of 
Mr.  Livingston,  by  no  means  shows  he  had  ceased  to  belong  to  Louisiana. 
The  appellees  have  full  right  to  raise  the  question  of  jurisdiction  here. 
Jurisdiction  w<as  denied  in  the  district  court,  and  evidence  given  upon  the 
question.  The  court  will  look  at  that  evidence.  If  there  is  no  jurisdiction, 
♦QftQi  ^^®  court  will  dismiss  the  cause.  Having  *been  brought  into  queo- 
J  tion,  and  the  whole  of  the  testimony  appearing  which  was  given  to 
establish  it,  this  court  will  consider  the  point  as  regularly  before  them. 
JBroton  v.  Keeney  8  Pet.  115.  It  is  known,  that  when  Mr.  Livingston 
became  the  secretary  of  state,  he  was  a  citizen  of  Louisiana.  While  at  the 
city  of  Washington,  he  oould  not  acquire  the  right  of  a  citizen  in  any  other 
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State ;  althongh  it  is  admitted,  that  a  residence  at  WashingtoD,  in  the  pub- 
lic service,  could  not  affect  his  citizenship  in  the  state  from  which  he  came. 
He  could  only  become  a  citizen  of  New  York,  by  actual  residence  there  ; 
and  this  did  not  take  place,  until  after  he  filed  the  bill  in  this  case,  in  the 
district  court  of  the  United  States  for  the  eastern  district  of  Louisiana. 
As  to  jurisdiction,  cited,  Brown  v.  J^eene,  8  Pet.  115. 

The  appellee,  in  this  case,  is  protected  by  time.  This  suit  was  not 
brought  until  ten  years  after  the  transaction  between  the  parties  was  closed. 
Civil  Code  of  Louisiana,  302.  The  allegation  of  the  operation  of  the  act  of 
limitation  is  in  the  case,  and  the  court  will  regard  it. 

Upon  the  merits  of  the  case,  the  question  will  be,  whether  the  arrange- 
ment between  Mr.  Livingston,  and  Fort  &  Story,  was  a  sale  of  the  property 
or  a  pledge.  The  appellee  asserts  it  to  have  been  originally  a  conditional 
sale ;  which  afterwards  was  made  absolute  by  Mr.  Livingston,  who  had  a 
perfect  right  to  make  it  such.  The  provisions  of  the  civil  law,  and  of  the 
Louisiana  code,  which  have  been  referred  to  by  the  counsel  for  the  appel- 
lant, apply  to  mortgages.  If  this  was  a  case  of  mortgage,  then  the  ability 
of  the  mortgagor  to  change  it,  and  relinquish  his  right  to  have  a  judicial, 
sale  of  the  property,  may  exist.  It  is  difficult,  under  the  common  law,  to 
distinguish  between  a  conditional  sale  and  a  mortgage.  What  this  is,  must 
be  decided  by  the  code,  and  by  the  decisions  of  Louisiana.  The  counter- 
letter  speaks  of  the  deed  from  Mr.  Livingston,  as  a  conveyance ;  and  the 
recital  admits  the  transaction  to  be  a  sale.  The  purpose  of  the  counter- 
letter  was  to  secure  a  re-conveyance.  If  the  civil  law  allowed  Mr.  Living- 
ston the  ability  to  cancel  the  counter-letter,  the  evidence  to  show  that  he 
did  so,  and  waived  his  right  of  redemption,  is  conclusive.  The  authorities 
cited  by  the  counsel  for  the  appellant,  apply  to  admitted  mortgages ;  and 
they  have  no  application  to  this  transaction,  which  never  was  a  mortgage. 
*But  if  it  had  been  such,  still  the  right  to  release  the  equity  of  r^^,.f. 
redemption  existed  ;  and  under  the  civil  law,  that  right  may,  by  •- 
agreement,  be  extinguished.     Civil  Code  of  Louisiana,  472. 

The  civil  code  of  Louisiana  of  1808,  was  in  force  when  this  transaction 
took  place.  The  provisions  which  apply  to  it,  will  be  found  in  pages  344, 
and  in  272,  274.  The  contract  comes  within  the  definitions  of  a  conditional 
sale,  in  the  articles  referred  to.  A  sale  is,  where  one  agrees  to  give  a  thing 
or  property  for  a  particular  sum  of  money.  This  was  a  sale  ;  but  subject 
to  an  expressed  condition,  which  suspended  its  operation  for  a  certain  time, 
within  which  the  vendor  had  a  right,  expressly  reserved,  to  cancel  it.  The 
papers  all  show  it  was  such  a  sale.  It  is  nowhere  called  a  mortgage,  or  a 
security  for  money  loaned.  The  counter-letter  does  not  contain  an  engage- 
ment to  repay  the  money  received  from  the  purchaser  of  the  property.  The 
deed  is  absolute.  The  only  stipulation  is  that  of  Fort  &  Story,  to  re-convey 
the  property  ;  but  there  is  no  obligation  on  the  part  of  Mr.  Livingston,  to 
repay  the  money  ho  had  received.  It  is  essential,  that  there  should  have 
been  such  an  agreement,  to  constitute  a  loan.  Both  parties,  in  the  case  of 
a  loan,  are  bound  ;  one  to  receive  the  money,  when  offered,  the  other  to 
repay  it,  according  to  the  agreement.  It  would  be  vain  to  search  for  such 
provisions  in  the  instruments  executed  by  the  parties.  They  import  any- 
thing but  such  ail  arrangement. 

But  if,  originally,  it  was  not  a  sale,  it  afterwards  became  such.    The 
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Burrender  of  the  counter-letter,  and  the  subsequent  agreement  of  the  parties 
converted  it  into  an  absolute  transfer  of  the  estate  ;  and  this,  after  all  the 
indulgence  which  Mr.  Livingston  had  asked,  had  been  fully  conceded  to 
him.  The  postponement  from  the  4th  of  March  1823,  was  made  at  the 
instance  of  Mr.  Livingston,  and  on  entering  into  the  agreement ;  which, 
after  a  further  postponement  from  June  to  August,  in  the  same  year,  he 
terminated,  with  his  free  and  full  consent — gave  up  all  his  right  or  claim  on 
the  property.  The  rights  of  Fort  &  Story  thereby  became  absolute  and 
irrevocable. 

It  is  contended,  that  although  this  agreement  was  made,  yet  by  the  civil 
law,  it  was  of  no  avail,  and  was  void.  If  this  is  not  the  law,  then  the  agree- 
ment must  have  full  effect.  The  court  must  be  satisfied,  that  this  is  the  law 
of  Louisiana;  and  unless  they  are  so  satisfied,  the  decree  of  the  district 
court  will  be  affirmed.  The  authoritief)  referred  to  by  the  counsel  for  the 
appellant,  if  they  have  any  application,  af>ply  to  loans  on  mortgage,  and 
^  ,  they  may  show  *that,  in  case  of  a  mortgage,  such  agreements  are  void. 
J  They  can  have  no  other  application.  It  is  true,  that  once  a  mortgage 
always  a  mortgage  ;  but  certainly,  a  party  may  give  up  his  right  of  redemp- 
tion. Code  of  Louisiana,  472.  Mortgages  may  be  extinguished  by  paction 
or  agreement.  This  is  a  paction  or  agreement.  By  the  original  agreement 
between  the  parties,  the  property  was  to  be  put  up  to  sale  ;  but  Mr.  Living- 
ston afterwards  gave  this  up,  considering  that  this  would  be  more  advan- 
tageous than  to  offer  the  property  for  sale.  Mr.  Livingston  was  fully  com- 
petent to  do  this  ;  and  yet  it  is  contended  by  the  appellant,  that  by  some 
law  of  Louisiana,  the  power  to  do  so  is  taken  away. 

If  the  transaction  was  a  sale  on  condition,  then  it  is  not  asserted,  that 
Mr.  Livingston  had  no  power  to  make  it  absolute.  The  civil  code  of  Louis- 
iana is  explicit  to  this  effect.  The  very  form  of  a  sale,  on  condition,  has 
been  adopted  in  this  case.  The  deed  is  an  absolute  and  complete  transfer  ; 
the  counter-letter  declares  the  conditions  of  the  sale.  This,  by  the  civil 
code,  is  a  paction,  by  which  the  vendor  reserves  the  right  to  take  back  the 
property  ;  and  in  the  instrument,  the  very  terms  of  the  law  are.  adopted. 
May  I  not  sell  my  property,  on  a  condition  that  if  I  do  not  repay  the  money 
named,  the  estate  shall  be  sold  by  auction  ;  the  proceeds  of  the  sale  to  repay 
the  same,  and  I  to  receive  the  residue  ?  This  may  be  done  by  our  laws. 
Courts  of  chancery  have  sought  to  make  such  a  transaction  between  parties, 
more  than  they  intended  it  to  be  ;  but  the  law  of  Louisiana  will  not  allow 
this  :  tit.  Mortgage,  art.  1,  452  ;  art.  6,  452.  Under  the  law  of  Louisiana, 
no  conditional  mortgage  can  exist  between  parties,  except  that  which  is 
expressly  stipulated.  None  can  be  inferred  from  anything  but  the  express 
agreement  of  the  parties.  Authorities  will  sustain  these  positions  :  1  Mart. 
(N.  S.)  622,  628. 

Strong  apprehensions  have  prevailed  in  Louisiana,  that  in  consequence 
of  the  decisions  of  this  court,  in  cases  from  the  district  of  Louisiana,  the 
laws  of  Louisiana  are  not  to  govern  the  cases  which  may  be  brought  here  ; 
but  that  they  are  to  be  decided  by  the  chancery  law  of  other  states,  and  by 
the  chancery  laws  of  England.  This  is  an  error  in  those  who  entertain  such 
apprehensions.  The  courts  of  the  United  States  adopt  the  forms  of  proceed- 
♦n'^Ql  ^^^  ^^  chancery  *cases,  where  they  are  brought  into  those  courts,  but 
-I  they  will  apply  the  laws  of  the  place  to  contracts  made  under  them. 
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It  has  been  said,  that  the  Civil  Code  of  Louisiana  is  bat  a  part  of  the 
law  of  that  state,  and  that  they  have  there,  in  full  application,  the  Corpus 
Juris  CivUiSy  and  the  Partidas  of  Spain.  Whatever  system  of  laws  pre- 
vailed before  1808,  after  that  time,  the  laws  then  established  alone  prevailed. 
After  that  time,  we  are  not  to  look  to  the  laws  of  Spain,  or  of  any  part  of 
the  continent  of  Europe.  In  the  formation  of  the  code  then  adopted,  such 
of  the  provisions  of  those  laws  as  were  approved,  were  taken  from  them  ; 
and  Louisiana  having  a  right  to  make  her  laws,  did  thus  make  them.  No 
other  code  now  exists. 

By  the  law  then  established,  the  transaction  in  this  case  was  a  contract 
of  sale  on  condition  ;  and  the  time  for  the  performance  of  the  condition  is 
not,  by  the  law,  permitted  to  be  extended.  After  the  time  fixed,  no  redemp 
tion  can  take  place.  Possession  of  the  property  was  given,  when  the  sale 
was  made,  and  has  continued  from  that  time.  This  is  stated  in  the  bill. 
The  possession  shows  the  character  of  the  ai  rangement,  and  proves  that  no 
mortgage,  but  a  sale  only,  was  intended.  The  fact  that  it  was  a  loan  of 
money,  and  not  a  sale,  is  asserted  in  the  bill ;  and  in  the  answer,  this  is 
denied,  and  it  is  asserted  by  the  respondent  to  have  been  a  sale.  No  proof 
to  support  the  allegations  in  the  bill  is  given,  and  the  facts  in  the  answer 
are  to  stand,  until  disproved.     This  is  the  rule  in  chancery. 

But  if  evidence  were  required  to  show  that  the  negotiation  was  as  repre- 
sented by  the  respondent,  it  will  be  found  in  the  notes  which  were  written, 
before  it  was  concluded.  Mr.  Moss  asks  what  sum  Fort  &  Story  will  give 
for  the  property,  to  be  redeemed  by  Mr.  Livingston. 

The  allegation  of  the  increased  value  of  property  is  not  supported  by 
evidence.  The  bill  filed  by  the  widow  of  Fort  is  no  part  of  the  case.  But 
whatever  may  be  the  present  value  of  the  property,  it  can  have  no  influence 
in  the  cause.  Suppose,  the  property  was  now  worth  one  half  of  what  it  was 
in  1823,  could  the  respondent  apply  to  the  district  court  of  Louisiana,  and 
after  making  a  sale  at  auction,  claim  from  the  legal  representatives  of  Mr. 
Livingston,  the  deficiency  ?  This  right  should  be  found  in  the  proceedings 
in  favor  of  the  defendant ;  or  it  cannot  exist  in  favor  of  the  representatives 
of  Mr.  Livingston. 

*(7toy,  also  of  counsel  for  the  appellee. — This  case  stands  before  r^o/ro 
the  court  under  no  favorable  appearances.  A  transaction,  closed  in  ^ 
1823;  finally  closed;  without  an  expression  of  dissatisfaction;  and  in 
harmony  with  the  written  agreements  between  the  parties ;  is  brought  up, 
ten  years  afterwards,  and  a  claim  is  made  to  put  aside  all  that  was  then 
considered  completed.  Mr.  Livingston  was  in  Louisiana  for  many  years 
after  1823,  in  New  Orleans ;  and  no  suit  was  instituted  by  him  to  avoid  that 
he  had  done,  and  no  complaint  made  by  him.  The  situation  of  Mr.  Liv- 
ingston, his  profound  legal  knowledge,  and  his  professional  experience,  gave 
him  every  opportunity  of  knowing  the  import  and  effect  of  the  instrument 
executed  by  the  parties.  On  the  other  hand,  the  purchasers  of  the  property 
were  ignorant  of  the  law,  were  merchants,  not  knowing  the  effect  of  these 
instruments.  They  took  them  to  be  what  they  imported  ;  and  trusted  to 
them  upon  a  plain  construction  of  their  terms. 

The  first  question  in  the  case  is,  by  what  law  is  it  to  be  tried  ?  The 
case  shows  the  high  and  august  character  of  this  court.    Accustomed  to 

807 


373  SUPREME  COURT  [Jan'y 

Liyingston  v.  Story. 

the  rules  of  the  common  law,  and  to  the  principles  and  practice  adopted  in 
courts  of  equity,  they  are  called  upon,  from  a  distant  state,  to  expound  laws 
different  from  those  which  their  deep  studies  have  made  familiar  to  them  ; 
and  a  knowledge  of  which,  and  their  eminence  as  jurists,  learned  in  the 
common  law,  and  the  law  of  equity,  have  given  them  the  high  positions 
they  hold. 

The  effect  of  the  decree  in  this  case,  when  it  was  formerly  before  the 
court,  was  no  more  than  to  give  to  the  district  court  of  the  eastern  district 
of  Louisiana  chancery  jurisdiction  over  the  cause.  The  plan  of  the  constitu- 
tion of  the  United  States,  was  not  to  create  or  apply  any  laws,  in  the  states 
of  the  Union,  in  the  courts  of  the  United  States,  in  cases  brought  before  those 
courts,  other  than  the  established  laws  of  the  state  ;  but  to  give  a  right  to 
administer  those  laws  in  the  cases  legally  brought  before  those  courts.  In 
cases  brought  from  any  state  to  this  court,  the  only  power  the  court  has, 
is  to  apply  the  laws  of  the  state  ;  and  in  this  case,  the  law  of  Louisiana  will 
be  applied.  It  is  essential  to  secure  confidence  in  the  court,  that  this  shall 
always  be  done. 

In  looking  at  this  case,  under  the  laws  of  Louisiana,  the  court  will  find, 

that  there  are  no  laws  which  impose  penalties  on  usury  ;  and  although  the 

^       ,  civil  code  declares  the  rate  of  interest  in  certain  *cases,  and  in  par- 

-1  ticular  contracts  ;  it  does  no  more.     These  provisions  will  not  be  filled 

up  by  penalties. 

It  was,  in  the  district  court  of  Louisiana,  presented  on  new  pleadings, 
and  the  facts  as  exhibited  in  the  defendant's  answers,  in  the  contracts  be- 
tween the  parties,  and  on  the  oral  evidence,  are  now,  for  the  first  time,  to  be 
considered  by  this  court. 

The  question  of  jurisdiction,  from  the  citizenship  of  the  parties,  was 
brought  before  that  court,  and  the  evidence  does  not  show  that  the  com- 
plainant, when  the  bill  was  filed,  was  a  citizen  of  any  other  state  than  Lou- 
isiana. This  court  will  now  consider  this  question.  If,  according  to  the 
strict  rules  of  pleading,  under  the  common  law,  and  the  practice  of  courts 
of  chancery,  a  plea  in  abatement  should  have  been  filed,  this  is  not  required 
by  the  civil  law,  and  it  will  not  be  now  insisted  upon.  A  suggestion  of  a 
want  of  jurisdiction  is  always  in  time  ;  and  even  the  principles  applied  in 
chancery  cases,  shall  govern  in  the  final  decision  of  this  cause,  the  practice 
of  the  courts  of  the  United  States,  in  Louisiana,  are,  by  the  acts  of  con- 
gress, to  be  conformable  to  the  rules  of  practice  in  the  state  courts. 

As  to  the  merits  of  the  case  :  all  the  allegations  of  the  great  value  of 
the  property,  are  without  any  evidence  to  support  them.  If,  at  the  time 
of  the  transaction,  the  property  was  of  greater  value  than  the  sum  the 
defendant  and  Fort  agreed  to  pay  for  it,  this  could  have  been,  and  should 
have  been,  proved.  No  testimony  was  offered  on  this  subject ;  and  the 
conclusion  is,  that  such  was  not  the  fact.  If  afterwards  it  became  of 
greater  value,  it  did  so,  in  consequence  of  the  improvements  made  upon  it 
by  the  purchasers,  by  the  expenditure  of  their  capital  upon  it ;  and  by  the 
rise  of  property  in  value  from  the  great  prosperity  of  the  city  of  New 
Orleans.  But  if  the  value  of  the  estate  is  to  be  determined  by  this  court, 
and  is  essential  to  the  disposition  of  the  case ;  the  court  have  evidence 
before  them,  which  entirely  contradicts  all  the  assertions  of  the  appellant. 
The  accounts  rendered  by  the  appellee,  show  that  no  proceeds  of  the  prop- 
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erty,  which  will  justify  or  sustain  the  allegations  of  such  value,  have  come 
into  his  hands.  This  is  the  best  testimony  which  the  case  admits  of  ;  and 
the  appellant  has  not  attempted  to  contradict  the  statements  in  these 
accounts. 

The  liberty  of  purchasing  property,  and  the  privilege  of  disposing  of  it, 
are  among  the  highest  we  enjoy.  May  they  not  be  *exerci8ed  in  r^^^.. 
the  manner  which  those  who  acquire,  or  will  dispose  of,  property,  ^ 
think  proper,  and  on  such  terms  as  may  be  agreed  upon  ?  May  not  a  loan 
of  money  on  property  to-day,  be  converted  into  a  sale  to-morrow,  for  the 
money  borrowed?  Nothing  in  the  laws  of  Louisiana  to  prevent  this  has 
been  shown,  and  no  such  provisions  exist.  While  courts  may  have  looked 
into  transactions  of  this  kind  with  a  jealous  scrutiny,  to  prevent  usury  ; 
they  have  not  claimed  the  powers  to  make  void  an  absolute  sale,  made  by  a 
person  fully  competent  to  act,  and  who  deliberately  acted  in  making  the 
sale  ;  and  this,  where  no  evidence  has  been  offered  to  show  that  the  full 
value  of  the  property  sold  was  not  paid.  The  whole  argument  of  the 
appellant  assumes  that  the  transaction  was  that  of  a  loan  ;  and  this  in 
direct  opposition  to  the  other  evidence  in  the  case.  It  assumes,  that  it  was 
a  loan  on  the  property  by  Fort  &  Story  ;  and  being  such,  the  law  of  Louis- 
iana deprived  the  borrower  of  the  right  to  change  the  transaction,  and  make 
it  a  sale.  To  support  this  position,  the  law  prevailing  in  Louisiana  has  been 
referred  to,  without  success. 

White,  in  reply,  insisted,  that  there  was  evidence  in  the  ease  which  fully 
proved  that  Mr.  Livingston  was,  when  the  bill  was  filed,  a  citizen  of  the 
state  of  New  York.  He  became  a  citizen  of  that  state,  when  he  ceased  to 
be  a  senator  from  the  state  of  Louisiana  ;  and  his  residence  in  the  district 
of  Columbia,  while  acting  as  secretary  of  state,  did  not  affect  or  impair  his 
New  York  citizenship.  He  asked,  if  an  exception  to  the  jurisdiction  of  this 
court,  on  the  allegation  that  the  appellant  could  not  sue  in  the  district  court 
of  the  United  States  of  Louisiana,  could  be  admitted  ;  when  it  did  not 
appear,  that  the  question  of  citizenship  had  been  made  before  the  judge  of 
that  court? 

As  to  the  operation  of  the  act  of  limitation,  no  such  point  was  made  in 
the  court  below.  If  it  had  been  presented,  the  law  of  Louisiana  would  not 
have  sustained  it.  Cited,  Civil  Code,  art.  1082,  1084,  art.  67,  page  486,  tit. 
Prescription.  In  3  Mart.  458,  the  law  on  this  subject  is  found.  Prescrip- 
tion does  not  apply  to  pledges,  and  is  always  interrupted  by  judicial  pro- 
ceedings ;  and  it  does  not  run  until  twenty  years.  Cited,  as  to  Prescrip- 
tion, or  Action  of  Nullity,  Civil  Code,  722,  1084. 

The  argument  for  the  appellant  has  been  mistaken  by  the  counsel  for 
the  defendant.  It  has  not  been  said,  that  this  is  the  case  of  a  mortgage. 
•Possession  of  the  property  mortgaged,  does  net,  expressly,  nor  does  r^o'Ttf 
it  ever,  in  Louisiana,  pass  with  the  execution  of  the  instrument ;  this  l- 
was  not  then  a  mortgage.  Was  it  an  absolute  sale  ?  The  demand  of  the 
money,  at  the  several  succeeding  periods  when  it  became  payable,  and 
the  protests  at  each  period,  even  at  the  last,  when  by  the  surrender  of 
the  counter-letter,  and  the  new  agreement,  the  transaction  had  assumed  a 
new  aspect,  show,  that  it  was  always  considered  and  treated  as  a  loan.  The 
only  right  Fort  &  Story  acquired  by  the  last  agreement,  was  the  right  to 
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procare  from  a  competent  court  a  decree  of  sale ;  this  decree  they  could 
not  legally  obtain,  until  the  complainant  was  legally  put  in  default,  by 
the  sentence  of  a  court.  The  complainant  was  never  put  in  legal  default ;  no 
legal  demand  was  made  ;  no  sale  ordered.  The  property  remains  the  prop- 
erty of  Livingston,  in  pledge. 

The  contract  was  usurious,  by  the  law  of  Louisiana.  Interest  on  a  judi- 
cial proceeding  is  five  per  cent.;  bank  interest  is  six  per  cent.;  and  conven- 
tional interest  may  be  ten  per  cent.  No  one  can  recover  on  a  contract, 
where  the  interest  exceeds  ten  per  cent.  In  this  case,  the  contract,  being 
usurious,  was  tainted  and  corrupted  throughout.  The  transaction  not  being 
one  of  mortgage,  not  being  a  conditional  sale,  or  an  absolute  sale,-  after  the 
surrender  of  the  counter- letter,  what  is  it  ?  This  is  shown  in  the  laws  of 
Louisiana.  Under  that  law,  as  under  the  civil  law,  the  security  is  one  of  the 
highest  order,  and  one  under  the  peculiar  guardianship  of  the  law.  The 
contract  being  made,  is  to  be  carried  out  according  to  its  original  terms,  and 
no  other.  If  the  amount  loaned  is  not  repaid,  the  lender  must  adopt  the 
course  which  was  originally  agreed  upon  ;  and  which  he  stipulated  to  pursue. 
He  can  only  sell  the  property  by  a  judicial  sale  ;  and  from  the  sale  receive 
the  sum  due  to  him.  This  is  called  an  antichreaiSy  by  the  civil  code  ;  and 
all  its  characteristics  and  its  incidents  are  well  defined,  established  and 
declared.     Cited,  Civil  Code,  art.  974,  984. 

The  nature  of  the  antichresis  is,  that  the  lender  has  the  property  in  his 
possession,  and  receives  the  profits.  These  go  towards  paying  all  expenses 
to  which  he  may  be  subjected,  and  discharging  the  interest  on  the  loan. 
The  rule  of  the  civil  law,  both  in  Louisiana,  and  wherever  it  prevails,  is, 
once  a  pledge,  always  a  pledge.  Cases  have  existed,  and  the  rules  of  the 
^  ,  law  have  been  applied  to  them,  in  which  *a8  many  as  one  hundred 
-I  years  have  elapsed  since  the  transaction  was  commenced.  13  Seirey 
223.  The  stipulation  which  was  afterwards  entered  into,  that  the  title  to 
the  pledge  should  become  absolute,  and  become  a  title  in  fee-simple,  was 
void  and  null  by  the  civil  code  ;  and  by  the  decisions  of  the  courts  of 
Louisiana.  Civil  Code  of  1808,  art.  25,  tit.  Pledge  ;  Code  Napoleon,  art. 
20,  88.  It  is  here  said,  the  creditor  cannot  sell  the  immovable  property 
pledged,  in  default  of  payment,  or  by  the  consent  of  the  contracting  party. 
The  code  of  Louisiana  is  borrowed  from  this  article.  Under  this  article, 
the  French  courts  have  proceeded,  and  have  held  that  a  creditor  cannot  sell 
the  pledged  article,  with  the  consent  of  the  debtor.  12  Seirey  20  ;  13  Ibid. 
2^3 ;  7  Ibid.  872.  Cited  1  Mart.  (N.  S.)  417  ;  2  Ibid.  22,  24,  17  ;  3  Ibid. 
17,  168  ;  Pothier  on  Pledges  ;  Pothier  on  Mortgages,  ch.  4,  tit.  Security. 

The  court  will  apply  the  law,  which  is  thus  established,  to  the  case 
before  them.  The  appellant  asks  a  restoration  of  the  property,  on  the 
restoration  of  the  sum  loaned,  and  the  interest,  including  all  costs  and 
expenses.  This  is  reasonable.  It  has  been  shown,  that  this  may  be,  and 
has  been  done,  after  one  hundred  years ;  and  in  the  case  before  the  court, 
little  beyond  ten  years  had  passed,  before  the  claim,  which  is  now  before 
the  court,  was  made.  By  the  decree  which  the  court  are  asked  to  give,  the 
defendant  will  sustain  no  injustice.  The  appellant,  as  was  said  in  the  argu- 
ment in  chief,  docs  not  place  the  claim  on  the  law  of  usury.  He  asks,  that 
all  the  interest  he  agreed  to  pay,  shall  be  allowed  to  the  defendant ;  and  this 
being  allowed,  and  all  the  capital  advanced  repaid,  the  property  is  asked  for; 
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or  that  a  sale  of  the  same  shall  be  made,  and  the  residae  of  the  proceeds 
paid  over,  after  all  that  the  defendant  is  entitled  to  shall  have  been  fully 
reimbursed  to  him. 

Waynb,  Justice,  delivered  the  opinion  of  the  court. — The  legal  question 
to  be  decided  in  this  case,  depends  altogether  upon  the  facts  disclosed  in  the 
bill,  answers  and  documentary  evidence  on  the  record.  The  complainant 
charges,  that  some  time  previous  to  the  25th  July  1822,  being  in  want  of 
money,  he  applied  to  the  defendant,  and  John  A.  Port,  for  a  loan,  offering 
as  security,  a  lot  on  the  batture  of  the  suburb  St.  Mary,  between  Common 
and  Gravier  streets,  in  New  Orleans,  on  which  a  building  intended  for  stores, 
had  been  *begun  ;  that  the  defendant  and  Fort  had  agreed  to  lend  r«Qj;g 
him  922,936,  of  which  a  part  only  was  paid  in  cash,  part  in  a  note  of  *- 
John  A.  Foit,  and  98000  of  which  was,  afterwards,  agreed  between  himself, 
the  defendant,  and  Fort,  to  be  paid  by  Story  A  Fort,  to  one  John  Kust,  a 
mechanic ;  who  had  contracted  with  complainant,  to  complete  the  stores ; 
that  to  secure  the  payment  of  the  money  borrowed,  complainant  conveyed 
to  Fort  A  Story  the  lot  of  ground  mentioned  ;  and  that  contemporaneously 
with  the  deed  of  sale,  they  executed  on  their  part,  an  instrument  in  writing, 
called  a  counter-letter,  by  which  they  promised,  on  the  payment  of  125,000, 
on  or  before  the  Ist  day  of  February  1823,  to  reconvey  to  the  complainant 
the  property  which  be  had  conveyed  to  them.  The  complainant  further 
charges,  that  of  the  sum  of  925,000  to  be  paid  by  him  on  the  1st  of  February, 
a  part  of  it  was  made  up  by  a  charge  of  interest,  at  18  per  cent,  per  annum, 
upon  the  amount  of  922,936  actually  advanced  to  him,  and  on  his  account 
to  Kust,  by  Fort  A  Slory.  The  complainant  also  transferred  his  written . 
contract  with  Rust,  to  the  defendant  and  Fort,  rendering  himself  respon- 
sible for  the  proper  employment  of  the  98000  by  Rust,  and  which  was  to  be 
paid  Rust,  in  weekly  payments,  by  the  defendant  and  Fort.  Rust,  on  bis 
part,  consented  to  the  transfer  of  his  contract,  and  accepted  Fort  &  Story  in 
the  place  of  complainant.  The  stores  were  to  be  completed  by  Rust,  by  the 
first  of  November  1822,  in  a  workmanlike  manner,  and  all  the  materials, 
except  those  already  provided,  were  to  be  found  by  Rust ;  and  in  his  con- 
tract, he  renounced  all  claim  or  privilege  upon  the  building,  beyond  the 
98000  which  was  to  be  paid  him  by  Fort  A  Story,  for  the  complainant.  For 
the  deed  of  sale  from  Livingston  to  Fort  A  Story — the  counter-letter  to 
Livingston — Rust's  contract,  and  the  transfer  of  it — ^all  of  the  same  date, 
see  documents^  A,  B,  C  {ante,  p.  354).  The  complainant  further  charges, 
that  soon  after  the  transaction,  he  left  New  Orleans,  and  that  when  he 
returned  to  it,  he  found  that  Fort  A  Story  had  paid  to  Rust  98000  on  his 
account ;  but  that  little  or  nothing  had  been  done  towards  the  completion 
of  the  stores ;  so  that  if  the  property  had  been  sold  on  the  1st  of  February, 
according  to  the  terms  of  the  counter-letter,  it  would  not  have  produced 
anything  like  its  full  value.  That  under  these  circumstances,  he  applied  to 
Fort  A  Story  for  further  time  to  make  the  ^payment  of  the  sum  r«Q<^g 
loaned,  which  they  would  not  consent  to,  but  on  the  following  con-  ** 
ditions  :  that  the  property  should  be  advertised  for  sale  on  the  2d  of  June 
1823  ;  that  the  sum  due  them  should  be  increased  from  925,000  to  927,500  ; 
which  was  so  increased,  by  the  addition  of  91500  as  interest,  at  eighteen  per 
cent,  for  four  months,  9800  for  auctioneers'  commissions,  950  for  advertisings 
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and  $160  arbitrarily  added  by  the  said  Fort  &,  Story.  The  complaiuant 
states,  that  being  entirely  at  the  mercy  of  Fort  &  Story,  he  consented  to 
those  terms,  and  executed  a  paper  accordingly  (ante^  p.  856).  On  the  2d 
June,  the  complainant  being  still  unable  to  repay  the  actual  sum  advanced 
to  him,  and  the  additions  made  by  the  charge  of  interest  at  eighteen  per 
cent.,  &c.,  he  applied  to  Fort  &  Story  for  a  further  extension  of  the  time  of 
sale,  which  they  consented  to,  for  two  months  longer,  to  the  6th  of  August, 
by  which  his  debt  to  them  was  augmented  to  $27,830.76  ;  he  agreeing,  in 
writing,  that  if,  on  the  last-mentioned  day,  he  should  fail  to  pay  927,630.76, 
then  the  lot  and  all  the  buildings  thereon  were  to  become  the  full  and  absolute 
property  of  Fort  &  Story  {anUy  p.  356).  The  day  came,  and  the  complainant 
did  not  pay.  The  defendant  had  him  protested,  as  he  had  before  done  on  the 
4th  of  February,  for  his  non-compliance  with  his  agreement  to  pay  the  sum 
of  (25,000 :  and  on  that  of  the  5th  of  August,  for  his  non-compliance  with 
his  agreement  to  pay  (27,830.76  ;  and  for  all  damages,  costs  and  charges, 
and  interest,  suffered  or  to  be  suffered  by  the  said  Fort  &  Story.  The 
defendant  and  Fort,  after  this,  continued  in  possession  of  the  lot  and  build- 
ings, until  the  death  of  Fort,  which  took  place  in  1828  ;  and  after  the  death 
of  Fort,  the  defendant  Story  retained  or  took  possession  of  the  property, 
by  an  arrangement  with  the  heirs  of  Fort.  It  is  to  be  remembered,  that  the 
possession  of  the  property  was  given  by  Livingston  to  Fort  k  Story,  on  the 
22d  of  July  1822,  when  the  deed  of  sale  and  counter-letter  were  executed. 

Here,  it  is  proper,  for  a  full  understanding  of  the  transaction  between 
these  parties,  to  set  out,  what  were  the  rights  of  Livingston,  and  obligations 
of  Fort  k  Story  to  Livingston,  growing  out  of  the  counter-letter,  and  con- 
^  1  ti""6^  ^y  them,  on  the  subsequent  agreement,  *until  that  of  the  2d 
J  of  June  ;  when  it  was  stipulated  by  Livingston,  that  if  he  failed  to  pay 
on  the  5th  of  August,  the  property  was  to  become  absolute  in  them. 

The  counter-letter,  after  reciting  that  Livingston  had  sold  and  conveyed 
to  them  the  lot,  buildings  and  improvements,  for  the  sum  of  (25,000  in  cash, 
declares  it  to  be  the  true  intent  and  meaning  of  the  parties  to  said  deed  of 
sale,  that  if  Livingston  shall  pay  and  reimburse  to  Fort  &  Story,  (25,000,  on 
or  before  the  1st  of  February  1823,  then  Fort  &  Story  stipulate  and  bind 
themselves  to  reconvey  the  property  to  Livington.  And  in  case  of  non-pay- 
ment, at  the  stipulated  time,  then  Fort  &  Story  "  covenant  and  agree  to  cause 
the  said  property  to  be  sold  at  public  auction,  by  one  of  the  licensed  auc- 
tioneers of  this  city,  after  twenty  days'  public  notice,  on  the  following  terms, 
to  wit,  (25,000  in  cash,  and  the  residue  in  equal  payments,  at  one  and  two 
years  ;  the  purchasers  giving  satisfactory  indorsed  notes,  and  special  mort- 
gage on  the  property,  until  final  payment.  The  residue,  after  deducting  the 
costs  attending  the  sale,  to  be  delivered  over  to  the  said  Edward  Livingston." 
When  the  first  extension  of  the  time  of  payment  was  given,  we  find,  sub- 
stantially, the  clause  of  the  kind  just  recitcci.  It  will  bo  well  to  give  it  in 
terms. 

Agreement  between  Edward  Livington  and  John  A.  Fort  and  Benjamin 
Story  :  1st.  The  sale  of  lot  No.  1,  on  the  batture,  with  the  buildings  thereon, 
to  be  postponed  until  the  2d  of  June  next.  2d.  On  that  day,  it  shall  be  sold 
by  McCoy  A  Co.,  unless  sooner  redeemed,  after  being  advertised  in  the 
Courier  de  la  Louisiane,  in  French,  and  the  Orleans  Gazette,  in  English, 
from  the  1st  day  of  May  previous  to  sale.  3d.  The  conditions  of  the  sale 
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shall  be  $27,350  cash,  and  the  redidue  at  one  and  two  years,  with  special 
mortgage ;  bat  in  this  sum  is  included  $850,  at  which  the  auctioneers'  com- 
mission and  charges  of  advertisement  are  calculated,  which  are  to  be  deduct- 
ed or  reduced  to  what  they  shall  really  amount  to,  if  payment  be  made 
before  the  1st  of  June.  4th.  The  overplus,  after  deducting  the  cash  pay- 
ment, is  to  be  delivered  to  Edward  Livingston.  6th.  The  counter-letter, 
executed  by  Messrs.  Fort  &  Story,  *shall  be  delivered  up,  and  the  r^c^^, 
registry  thereof  annulled,  immediately  after  the  signature  of  this  ^ 
agreement,  made  by  duplicate,  Ac. 

The  defendant  begins  his  answer,  by  denying  the  right  of  the  com- 
plainant to  sue  in  the  district  court  of  the  United  States  for  the  eastern  dis- 
trict of  Louisiana,  on  account  of  both  being  citizens  of  the  same  state;  equiv- 
alent to  a  denial  of  the  jurisdiction  of  the  court  over  the  case.  He  then 
denies,  positively  and  repeatedly,  that  Fort  and  himself,  either  jointly  or 
separately,  ever  agreed  to  lend  the  complainant  $22,936.  So  far  from  any 
loan  having  been  intended  by  the  parties,  he  says,  the  negotiation  for  the 
sale  of  the  lots  began  between  Fort  and  Nathan  Morse  (the  latter  of  whom 
he  states  as  having  acted  for  the  complainant),  and  that  one  of  them  in- 
formed him  that  the  complainant  wished  to  raise  money  on  mortgage  ;  that 
he  peremptorily  refused  to  advance  any  money  to  the  complainant  on  mort- 
gage. That  this  refusal  was  afterwards  made  by  him  to  the  defendant  him- 
self ;  and  for  a  confirmation  of  bis  refusal  and  understanding  of  the  parties, 
he  refers  to  two  notes  of  Morse,  as  a  part  of  his  answer,  both  of  them  ad- 
dressed to  Fort ;  the  first  dated  the  13th  of  July,  and  the  other  on  thie  day 
the  conveyance  of  the  lot  was  made  to  himself  and  Fort,  by  Livingston,  {ante^ 
p.  360).  He  then  states  the  sale  of  the  lot  to  himself  and  Fort ;  refers  to  the 
deed  of  sale  ;  and,  generally,  declares  himself  and  Fort  have  paid  more  than 
the  price  agreed  on  for  the  property  so  purchased.  He  then  admits  the  exe- 
cution, by  himself  and  Fort,  on  the  day  of  the  sale,  of  an  instrument  in  writ- 
ing, giving  to  Livingston  the  power  to  redeem  ;  whereby,  upon  the  payment 
of  $25,000,  on  or  before  the  1st  of  February,  they  were  to  reconvey  the  prop- 
erty to  Livingston  ;  and  if  he  failed  to  pay,  that  Fort  &  Story  were  to  sell 
the  property  so  acquired  and  purchased,  and  if  it  brought  more  than  $25,0.00, 
that  they  would  give  the  surplus  to  the  complainant.  The  answer  then 
contains  the  failure  of  Livingston  to  pay  ;  the  extension  of  time  to  him  by 
another  agreement,  to  the  2d  of  June,  on  which  they  agreed  to  postpone  the 
sale  ;  and  that  Livington  was  to  give  them  a  compensation  for  the  additional 
chance  which  the  time  allowed  gave  him  to  repurchase  the  lot.  Upon  this 
agreement  the  defendant  relies,  to  prove  an  absolute  bill  of  sale  of  the  prop- 
erty to  himself  and  Fort,  at  the  time  of  its  execution  ;  because  the  fifth  and 
last  clause  of  it  annulled  the  counter-letter.  The  defendant  recites  the 
second  failure  of  Livingston  to  pay  ;  the  *further  extension  of  time  racoon 
to  him,  to  the  5th  of  August,  and  Livingston's  stipulation  (antey  p.  *- 
356),  by  which,  on  Livingston's  failure  to  pay  $27,830.76,  and  any  further 
sum  that  Fort  &  Story  may  be  under  the  necessity  of  paying  for  the  care 
and  preservation  of  the  property  ;  the  lot  and  buildings  were  to  become  the 
full  and  absolute  property  of  Fort  &  Story  ;  and  Livingston's  obligation  to 
surrender  and  cancel  all  and  every  writing  or  other  document  in  relation 
to  the  property,  that  may  give  him  any  equity  of  redemption,  or  other  right 
in  the  premi8es  ;  it  being  the  true  intent  and  meaning  of  the  parties,  that 
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in  case  of  failure  of  payment,  the  lot  and  buildings,  and  appurtenances, 
are  to  vest  in  Port  &  Story  a  full  title  in  fee-simple,  for  ever.  The  defend- 
ant insists,  that  Livingston  was  the  guarantor  of  Rust,  for  the  application 
of  the  $€000  to  the  completion  of  the  buildings.  He  then  relies  upon  the 
03d  and  94th  articles  of  the  Civil  Code  of  Louisiana,  then  in  force  in 
the  state  ;  to  give  himself  and  Fort  an  absolute  and  irrevocable  title  to  the 
property,  on  Livingston's  failure  to  pay  on  the  6th  of  August.  The  ar- 
ticles relied  on  are  :  "  The  time  fixed  for  redemption  must  be  rigorously 
adhered  to,  it  cannot  be  prolonged  by  the  judge  ;"  and  ''if  that  right  has 
not  been  exercised,  within  the  time  agreed  on  by  the  vendor,  he  cannot 
exercise  it  afterwards  ;  and  the  purchaser  becomes  irrevocably  possessor  of 
the  thing  sold."  He  reiterates  his  denial  of  any  loan,  or  that  time  was  given 
to  Livingston  to  repay  a  loan  ;  but  that  the  extension  of  time  was  to  enable 
Livingston  to  repurchase,  or  to  effect  the  sale  of  the  property  ;  and  that  the 
increase  of  the  sum  from  (26,000  to  $27,830.76,  was  the  sum  demanded  by 
them  as  the  consideration  of  their  waiver  of  their  right  to  have  the  sale 
made  at  the  time  the  money  was  payable.  The  defendant  denies  the  deduc- 
tion of  interest  at  eighteen  per  cent,  per  annum,  or  any  other. 

To  the  second  interrogatory  in  the  bill,  he  answers,  that,  at  the  time  of 
the  purchase,  he  paid  Livingston,  in  a  check  on  the  United  States  Bank, 
$12,006.57  ;  in  a  note  of  John  A.  Fort,  in  favor  of  defendant,  due  and  paid 
November  26th,  1822,  $2764.83  ;  and  to  Nathan  Morse,  Esquire,  the  attor- 
ney of  Edward  Livingston,  $1000  ;  which  sum,  Morse  stated  to  Story,  he 
considered  ought  to  have  been  paid  him  by  Livingston,  for  effecting  a  sale 
^  ,  of  the  property.  To  the  fourth  *interrogatory,  which  is,  if  Fort  A 
^  Story  did  not  consent  to  postpone  the  sale  of  the  property  to  the 
second  of  June,  and  did  not  exact,  as  a  condition  of  such  postponement, 
that  the  counter-letter  should  be  cancelled,  and  that  the  complainant  should 
pay  the  sum  of  $2600,  in  addition  to  the  $26,000  ;  and  whether  the  sum  of 
$2600  was  not  made  up  of  interest,  charged  for  four  months,  at  18  per  cent, 
per  annum,  of  $800  auctioneers'  commssion,  $60  for  advertising,  and  an 
arbitrary  sum  of  $160,  the  defendant  answers,  that  Fort  and  himself  did 
consent  to  postpone  the  sale  ;  but  that  he  does  not  know,  except  from  the  act, 
how  the  additional  sum  stipulated  to  be  paid  by  them  was  composed  ;  nor  does 
he  recollect  any  memorandum  containing  the  items  of  the  additional  sum. 

In  an  exhibit  by  the  defendant,  we,  however,  have  a  more  precise  state- 
of  the  sum  paid  to  Livingston. 

July  26th,  1822,  Cash  paid  E.  L.        -         -  $12,006  67 

27th,     "      J.  A.  Fort's  note,  payable  26th 

Nov.       ...  -  2,764  88 

Sept.  10th,   ''      Cash  paid  John  Rust  at  sundry 

times  .  -  -         -      8,000  00 

Interest     .        .        -        .  2,228  60— $26,000 

Thus^  substantially  confirming  the  allegation  of  the  complainant,  that  the 
sum  of  $26,000  expressed  on  the  deed  of  sale,  as  the  consideration  for 
the  purchase,  was  made  up  in  part  of  an  amount  of  interest  upon  that  sum, 
deducted  by  Fort  &  Story,  contemporaneously  with  the  execution  of  the 
deed  of  sale  and  counter-letter.  There  is  this  difference,  too,  between 
the  answer  of  the  defendant  and  the  exhibit,  that  it  appears,  from  the  latter, 
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the  sum  of  (1000  paid  to  Morse,  which  the  defendant,  in  his  answer,  alleges 
to  have  been  paid  by  him  as  a  part  of  the  consideration  for  the  lot,  or 
on  account  of  Livingston,  was  not  paid  to  Morse  until  the  12th  of 
February  1824 ;  more  than  six  months  after  the  time  when  the  defend- 
ant considered  himself  and  Fort  to  have  acquired  a  full  and  absolute 
title  to  the  property,  from  the  failure  of  Livingston  to  pay  on  the  6th  of 
August  preceding.  Upon  this  item  of  money  paid  to  Morse,  we  remark, 
that  the  letters  of  Morse  {ante,  p.  360),  do  not  prove  Morse  to  have  been 
the  agent  of  Livingston  in  negotiating  the  transaction  between  the  par- 
ties; but  rather  that  he  was,  if  not  altogether  the  agent  of  Fort  <fe  Story, 
the  agent  of  both  *the  parties  :  and  that  the  defendant,  without  r^^^.. 
consulting  Livingston,  graduated  the  compensation  of  Morse  by  his  *- 
own  ideas  of  the  service  rendered  by  him  ;  and  chose  to  pay  Morse  $1000, 
after  he  considered  Livingston  had  forfeited  his  right  to  redeem  the  prop- 
erty. The  answer  and  exhibit  are  contradictory  upon  this  point ;  but  the 
latter  being  more  detailed  and  certain,  it  forces  the  conclusion  to  which  we 
have  come  as  regards  that  item.  We  must  remark,  too,  that  the  answer 
and  exhibit  are  also  contradictory  in  a  more  essential  particular,  as  regards 
the  interest  alleged  to  have  been  deducted  from  the  t2o,000,  at  the  time 
the  deed  of  sale  was  executed  ;  the  exhibit  stating  the  fact' of  interest 
being  then  deducted,  and  the  answer  denying  that  18  per  cent,  interest  was 
deducted,  or  any  other. 

Soon  after  the  transaction  of  the  25th  of  July  1822,  the  complainant 
left  New  Orleans,  and  did  not  return  to  it  until  after  the  time  within  which 
Rust  was  to  have  had  the  buildings  completed.  They  were  not  finished, 
however  ;  and  this  incident  deserves  a  passing  notice.  The  defendant  and 
Fort  had  required  an  assignment  of  Rust's  contract  to  them  ;  indeed,  it  is 
of  the  same  date  with  the  deed  of  sale  and  counter- letter,  and  seems  to  have 
been  made  by  Livingston  and  Rust  for  them.  It  was  transferred,  with 
Rust's  consent,  they  undertaking  to  make  weekly  payments  to  him  of  (666, 
during  the  progress  of  the  work,  to  the  amount  of  $8000  ;  and  Livingston 
rendering  himself  respouHible  for  the  proper  employment  of  the  money 
by  Rust.  In  a  short  time,  however,  the  defendant  admits,  that  he  discovered 
Rust  misapplying  the  money  to  some  other  contract ;  and  that,  upon  re- 
monstrating with  him  against  such  conduct.  Rust  persisted  in  a  declaration 
of  his  intention  to  expend  the  money  otherwise  than  in  the  execution  of  his 
contract.  Under  these  circumstances,  what  should  the  defendant  and  Fort 
have  done?  We  think,  good  faith  with  Livingston,  as  they  had  made 
themselves  his  agent  to  disburse  $8000  for  a  particular  object,  to  which 
they  had  become  parties,  by  the  transfer  of  the  contract,  rtquired  from 
them,  in  Livingston's  absence,  to  have  stopped  further  payments  to  Rust, 
notwithstanding  Livingston's  responsibility  for  the  proper  employment  of 
the  money  ;  for  Rust's  obligation  to  them,  under  the  transferred  contract, 
was,  to  have  the  stores  finished  by  the  1st  of  November  ;  and  as  they  held 
the  funds  to  be  applied  to  that  object,  they  should  have  withheld  them 
from  Rust,  when  he  declared  his  intention  not  to  do  so,  and  had  ceased  to 
work  upon  the  ^buildings.  Rust's  conduct  was  as  much  a  breach  of  r^tooc 
bis  contract  with  them,  as  it  was  with  Livingston  ;  and  they  should  ^ 
have  protected  themselves  and  Livingston,  which  they  could  easily  have 
done.     Instead  of  this  being  done,  the  defendant  admits,  he  continued  the 
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weekly  payments  to  Rust,  after  he  bad  discovered  the  misapplication  of  the 
money  ;  and  that  but  tlOOO  of  the  $8000  were  applied  to  the  buildings. 
They  neither  protected  themselves  nor  Livingston  :  and  it  cannot  be  dis- 
guised, that  the  misapplication  of  the  money  was  much  more  fatal  to 
Livingston  than  themselves  ;  for  the  buildings  being  unfinished  in  Novem- 
ber, Livingston  was  deprived  of  uny  further  resources  from  them,  to  aid 
him  in  redeeming  the  property  on  the  1st  of  February,  by  paying  the  money 
advanced  by  them.  This  incident  gave  Livingston  a  strong  claim  upon  the 
defendant  for  an  extension  of  time  ;  and  we  cannot  but  remark,  that  it  has 
a  bearing  in  favor  of  the  allegation  of  the  complainant,  that  by  the  con- 
tract of  July  1825,  an  absolute  sale  was  not  intended.  Is  it  reasonable  to 
suppose,  that  the  defendant  and  Fort,  if  an  absolute  sale  had  been  intended, 
would  have  calmly  seen  the  misapplication  of  $8000  from  what  they  deemed 
their  property,  and  taken  Livingston  as  a  security,  upon  his  general  respon- 
sibility for  Rust ;  when  the  defendant  himself  declares,  he  would  not  have 
loaned  Livingston  money  on  any  account  ?  The  consequence  of  this  misap- 
plication of  $7000  by  Rust,  was  to  take  so  much  from  Livington's  ability  to 
redeem  the  property.  The  complainant,  however,  does  not  pray  to  be  dis- 
charged from  this  sum,  on  a  settlement  of  the  transaction  with  the  defend- 
ant ;  and  therefore,  the  payment  to  Rust,  of  $8000,  must  be  allowed  to  be 
a  charge  against  Livingston. 

We  do  not  deem  it  necessary  to  make  a  further  synopsis  of  the  bill  and 
answer.  They  are  contradictory  in  several  points  ;  but  a  careful  examina- 
tion of  them,  and  of  the  documents  and  exhibits  attached  to  the  answer,  has 
enabled  us  to  fix  the  legal  character  of  the  transaction,  throughout,  under 
the  laws  of  Louisiana  ;  whatever  may  have  been  the  designs  of  the  parties 
upon  each  other,  or  their  individual  intentions,  when  the  contract  was  made, 
on  the  25th  of  July  1822.  The  law  of  Louisiana  controls  the  controversy 
between  these  parties  ;  and  the  first,  indeed,  only  question,  to  be  determined, 
is,  what  was  the  legal  character  of  the  contract  between  them,  from  the 
execution  of  the  first  papers  to  the  last,  on  the  2d  of  June  1823  ? 
^  ,  *The  defendant's  counsel  do  not  contend,  that  it  was  an  absolute 
-I  sale.  The  defendant's  answer  shows  it  was  not.  He  admits  Living- 
ston's power  to  redeem,  and  their  obligation  to  reconvey,  as  expressed  in  the 
counter-letter.  For  although  the  conveyance  of  the  26th  of  July  1822,  is, 
in  form,  a  positive  sale,  yet,  the  counter-letter  explains  its  nature  as  fully  as 
if  it  were  inserted  in  that  conveyance.  Executed,  as  it  was,  at  the  same 
time,  it  is  a  part  of  the  contract ;  a  separate  clause,  modifying  and  explain- 
ing the  other  clause,  states  the  deed  of  sale ;  the  two  must  be  construed 
together.  The  Civil  Code  of  Louisiana  says,  "all  clauses  of  agreements 
are  interpreted  the  one  by  the  other,  giving  to  each  the  sense  which  results 
from  the  entire  act."  Civil  Code,  1808,  p.  270,  §  6,  art.  61.  It  can  make 
no  difference  whether  these  clauses  be  on  one  piece  of  paper,  or  on  two 
pieces ;  whether  there  be  two  separate  instruments,  or  one  instrument  con- 
taining the  substance  of  the  two.  The  Civil  Code  of  Louisiana  does  not 
require  that  the  stipulation  of  parties,  relative  to  a  sale  of  property,  should 
be  in  one  instrument.  They  are  to  be  reduced  to  writing,  and  the  parts 
necessarily  make  up  the  entire  contract ;  in  this  regard,  corresponding  with 
the  rule  in  equity,  which  makes  a  defeasance  attach  itself  to  a  conveyance, 
absolute  in  the  first  instance,  converting  the  latter  into  a  mortgage,  as  it  is 
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expressed  by  Chancellor  Kent,  in  (4  Kent's  Com.  135)  treating  of  mortgages. 
"  The  condition  upon  whicli  the  land  is  conveyed  is  usually  inserted  in  the 
deed  of  conveyance,  but  the  defeasance  may  be  contained  in  a  separate  instru- 
ment ;  and  if  the  deed  be  absolute  in  the  first  instance,  and  the  defeasance 
be  executed  subsequently,  it  will  relate  back  to  the  date  of  the  principal  deed, 
and  connect  itself  with  it,  so  as  to  render  it  a  security,  in  the  nature  of  a 
mortgage."  We  do  not  mean  to  be  understood,  as  applying  this  rule,  to 
make,  under  the  laws  of  Louisiana,  a  constructive  mortgage  out  of  an  abso- 
lute conveyance  or  deed  of  sale,  on  account  of  some  other  paper  explaining 
or  controlling  the  first ;  but  have  used  it  only  as  an  illustration,  that  by  the 
law  of  Louisiana,  a  contract  of  sale,  and  a  power  to  redeem,  need  not  be  in 
one  instrument. 

The  contract  of  the  25th  of  July  1822,  not  being  an  absolute  sale  then, 
what  is  it?  It  is  either  a  conditional  sale,  vente  a  remiri  (sale  with  the 
right  of  redemption),  a  mortgage,  or  a  pledge.  The  defendant's  counsel 
say  it  is  the  first,  a  conditional  sale,  ve^ite  a  rkmeri.  We  will  use  their  lan- 
guage. They  say,  it  is  a  contract  of  sale,  not  a  *pure  and  simple  sale,  r^<>Q;- 
but  a  sale  with  conditions,  and  a  right  or  power  of  redemption  ^ 
annexed,  vente  a  rimiri  ;  that  the  right  and  power  of  redemption  stipulated 
for  in  this  case,  is  in  exact  conformity  with  the  provisions  of  the  same  code 
of  1808,  in  form  and  substance,  and  identifies  it  still  farther  as  a  sale,  vente 
a  r&merL  That  is  defined  to  be  "  an  agreement  or  paction,  by  which  the 
vendor  reserves  to  himself  the  power  of  taking  back  the  thing  sold,  by 
returning  the  price  paid  for  it"  (Civil  Code  246)  ;  and  the  provision  of  the 
code  regulating  the  right  of  redemption,  or  that  "  the  time  fixed  for  redemp- 
tion must  be  rigorously  adhered  to,  it  cannot  be  prolonged  by  the  judge  ;" 
and,  "  if  that  right  has  not  been  exercised  within  the  time  agreed  on  by  the 
vendor,  he  cannot  exercise  it  afterwards,  and  the  purchaser  becomes  irrevo- 
cably possessed  of  the  thing  sold  ;"  just  as  at  common  law  and  in  equity,  in 
the  case  of  an  absolute  sale,  with  an  agreement  for  a  repurchase,  the  time 
limited  for  the  repurchase  must  be  precisely  observed,  or  the  vendor's  right 
to  reclaim  his  property  will  be  lost.     1  Poth.  on  Sale  183  ;  1  Ves.  405. 

But  in  this  instance,,  there  was  no  sale  corresponding  to  the  vente  a 
riffieriy  unless  other  provisions  in  the  counter-letter  than  Livingston's  right 
to  redeem,  shall  be  altogether  disregarded.  By  the  counter-letter.  Fort  & 
Story  covenant  with  Livingston,  upon  his  failure  to  pay,  that  the  properly 
shall  be  sold  at  auction,  and  that  the  residue  of  what  it  might  bring,  over 
the  sum  which  they  claimed,  should  be  paid  to  Livingston.  Upon  failure  to 
pay,  the  land  and  buildings  did  not  become  the  property  of  Fort  &  Story. 
The  failure  to  pay  only  gave  to  them  the  right  to  have  it  sold,  according  to 
the  terras  prescribed,  for  their  own  reimbursement.  Had  the  contract  been 
a  vente  a  r&m&rey  the  land  would  have  become  their  absolute  property  ;  for 
the  code  is,  "  if  the  right  to  redeem  has  not  been  exercised  within  the  time 
agreed  on  by  the  vendor,  he  cannot  exercise  it  afterwards,  and  the  purchaser 
becomes  irrevocably  possessed  of  the  thing  sold."  The  exclusion  of  that 
irrevocable  possession  by  Fort  &  Story,  in  the  counter-letter,  upon  Liv- 
ingston's failure  to  pay,  destroys  so  principal  and  ejffective  a  provision  of 
the  vente  a  rhn^e,  that  the  law  will  not  permit  us  to  consider  the  contract 
to  have  been  one  of  that  kind. 

The  question  then  recurs,  what  was  the  nature  of  the  contract  of  the 
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25th  Jaly  1822  ?  It  is  not  a  mortgage,  because  no  property  in  the  soil,  nor 
^  -  right  of  possession,  is  given  by  the  contract  of  mortgage,  *by  the 
^  law  of  Louisiana.  By  that  law,  a  mortgage  is  defined  to  be  ^*  a  con- 
tract, by  which  a  person  affects  the  whole  of  his  property,  or  only  some 
part  of  it,  in  favor  of  another,  for  security  of  an  engagement ;  but  without 
divesting  himself  of  the  possession  thereof."  In  this  instance,  possession 
accompanied  the  execution  of  the  deed,  and  has  continued  in  the  defendant. 
It  was  a  part  of  the  contract,  and  a  feature  of  it  entirely  inconsistent  with  a 
mortgage,  under  the  laws  of  Louisiana.  The  contract  then,  being  neither 
a  sale  upon  condition,  with  a  power  to  redeem  annexed,  a  vente  a  remir^; 
we  must  seek  further  in  the  laws  of  Louisiana,  to  establish  its  legal  charac- 
ter. After  much  inquiry  and  deliberation,  and  a  comparison  of  the  Civil 
Code  of  Louisiana  with  the  civil  law  from  which  the  former  derives  its 
origin,  and  with  which  it  is  still  in  close  connection,  we  have  come  to  the 
conclusion,  that  the  original  contract  and  counter-letter  constituted  a  pledge 
of  real  property  ;  a  kind  of  contract,  especially  provided  for  by  the  laws  of 
Louisiana,  denominated  an  antichresis.  By  this  kind  of  contract,  the  pos- 
session of  the  property  is  transferred  to  the  person  advancing  the  money. 
That  was  done  in  this  case.  In  case  of  failure  to  pay,  the  property  is  to  be 
sold  by  judicial  sentence  ;  and  the  sum  which  it  may  bring  over  the  amount 
for  which  it  was  pledged,  is  to  be  paid  to  the  person  making  the  pledge. 
In  this  case,  a  provision  was  made  for  a  sale  by  the  parties,  upon  the  failure 
of  payment ;  but  this  feature  of  the  contract  is  rather  confirmatory  of  the 
contract  and  counter-letter  being  an  antichresis^  than  otherwise ;  for  it  is, 
at  most,  only  a  substitution  by  the  parties  of  what  the  laws  of  Louisiana 
require  ;  and  what  we  think  the  law  requires  to  be  done  by  itself,  through 
the  functionaries  who  are  appointed  to  administer  the  law.  But  upon  this 
point,  let  the  law  speak  for  itself. 

The  Civil  Code  of  Louisiana  says,  ^'  the  pledge  is  a  contract,  by  which 
the  debtor  gives  something  to  his  creditor  as  a  security  for  his  debt."  Tit. 
20,  art.  3100.  "There  are  two  kinds  of  pledges  ;  the  pawn  and  antichresis.^^ 
'^  A  thing  is  said  to  be  pawned,  when  a  movable  thing  is  given  as  security  ; 
the  antichresis  is,  when  the  security  given  consists  in  immovables."  Tit. 
20,  art.  3102.  "  The  antichresis  shall  be  reduced  to  writing.  The  creditor 
acquires  by  this  contract,  the  right  of  reaping  the  fruits  or  other  revenues 
of  the  immovables  to  him  given  in  pledge,  on  condition  of  deducting  anna- 
ally  their  proceeds  from  the  interest,  if  any  be  due  to  him,  and  afterwards 
^  -  from  the  principal  of  his  debt."  Art.  3143.  ♦"The  creditor  is 
^  bound,  unless  the  contrary  is  agreed  on,  to  pay  the  taxes  as  well  as 
the  annual  charges  of  the  property  given  to  him  in  pledge.  He  is  likewise 
bound,  under  the  penalty  of  damages,  to  provide  for  the  keeping,  and  use- 
ful, and  necessary  repairs  of  the  pledged  estate,  and  may  levy  out  of  the 
revenues  of  the  estate  suflScient  for  such  expenses."  Art.  3144.  "The 
creditor  does  not  become  proprietor  of  the  pledged  immovables,  by  failure 
of  the  payment  at  the  stated  time  ;  any  clause  to  the  contrary  is  null ;  and 
in  this  case,  it  is  only  lawful  for  him  to  sue  his  debtor  before  the  court,  in 
order  to  obtain  a  sentence  against  him,  and  to  cause  the  objects  which  have 
been  put  in  his  hands  to  be  seized  and  sold."  Art.  3146.  "The  debtor 
cannot,  before  the  full  payment  of  the  debt,  claim  the  enjoyment  of  the 
immovables  which  he  has  given  in  pledge.  But  the  creditor,  who  wishes  to 
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free  himself  from  the  obligations  mentioned  in  the  preceding  articles,  may 
always,  unless  he  has  renounced  this  right,  compel  the  debtor  to  retake  the 
enjoyment  of  hii  immovables."    Art.  3 J 45. 

These  appear  to  us  to  be  equitable  provisions,  affording  ample  security 
to  the  creditor,  and  fully  protecting  the  rights  of  the  debtor.  Especially 
protecting  the  latter  from  a  rapacious  creditor,  who  might  otherwise  push 
his  debtor's  necessities  into  a  relinquishment  of  all  his  rights  in  such  a  con- 
tract ;  to  make  himself  the  proprietor  of  the  thing  pledged,  upon  the  failure 
of  the  debtor  to  pay.  This  is  a  high  species  of  security,  over  which  the  law 
watches  benignantly  ;  because,  though  one  of  choice  and  convenience,  very 
frequently,  it  is  commonly  the  resort  of  distress  in  the  last  alternative,  when 
all  other  means  of  raising  money  have  failed.  It  was  this  high  species  of 
security,  that  Fort  &  Story  received  from  Livingston ;  or  their  contract 
cannot  be  comprehended  within  any  of  the  provisions  of  the  Civil  Code  of 
Louisiana.  If  anything  else,  it  is  a  contract  unknown  to  the  laws  of  that  state. 
We  class  it  with  the  antichresis ;  not  because  the  instrument  between  the 
parties  provides  specifically  in  every  particular  for  the  rights  and  obligations 
of  parties  to  the  antichresis;  but  because  it  does  so,  in  the  main  and  sub- 
stantial requisites  of  such  a  contract,  and  from  those  main  and  substantial 
particulars  in  this  contract,  being  irreducible  to  any  other  kind  of  contract 
pi-ovided  for  by  the  laws  of  Louisiana.  The  property  was  put  into  the  pos- 
session of  Fort  &  Story ;  they  looked  to  it  to  reimburse  them,  upon  the 
failure  of  Livingston  to  pay  ;  upon  that  failure,  it  did  not,  from  the  terms  of 
the  counter-letter,  become  *theirs  absolutely  ;  as,  we  see,  would  have  ^^ 
been  the  case,  if  it  had  been  a  vente  a  rimiri.  It  was  to  be  sold  at  pub-  ^ 
lie  auction ;  and  if  a  sale  should  bo  made  for  more  than  they  had  advanced, 
the  residue  was  to  be  paid  to  Livingston.  Bnt  no  such  sale  could  be  made, 
without  a  judicial  sentence ;  such  a  decree  was  not  obtained ;  no  sale  was 

imade  :  so  the  parties  stood  under  the  contract  on  the  1st  of  February,  when 
Livingston  first  failed  to  pay,  as  they  did  when  it  was  first  entered  into.  It 
is  therefore  plain,  that  Fort  &  Story  acquired  no  absolute  property  in  the 
lot  and  buildings,  under  the  contract  of  the  25th  of  July  1822  ;  and 
if  they  did  not,  it  was  only  a  pledge  or  antichresis  for  their  ultimate 
reimbursement. 

We  now  proceed  to  inquire,  whether  the  antichresis  was  converted  into 
a  sale,  by  the  annulment  of  the  counter-letter,  after  the  1st  of  February 
1823,  under  the  agreement  of  the  4th  of  March.  It  appears  by  the  docu- 
ment {antCy  p.  356),  that  the  complainant  did,  on  the  last-mentioned  day, 
execute  a  paper  annulling  the  counter-letter  of  the  25th  July.  But  sup- 
posing the  first  to  have  been  so  annulled  ;  was  not  the  second,  in  effect  and 
in  terms,  another  instrument  of  the  same  kind,  only  extending  the  time  for 
redemption,  upon  consideration  of  Livingston's  paying  a  larger  sum  than  the 
925,000  originally  expressed  in  the  first  deed  of  sale  ;  and  providing  still  for 
a  sale,  in  the  event  of  Livingston  failing  to  pay  a  second  time,  and  giving 
f  to  him  the  residue,  if  any  should  remain,  after  they  were  reimbursed. 

'  Consequently,  until  the  2d  of  June,  the  pledge  continued.      Livingston, 

under  the  agreement  of  the  4th  March,  could,  by  paying  the  money  at  any 
time,  on  or  before  the  2d  of  June,  have  prevented  the  sale  ;  and  if  a  sale 
was  made,  he  was  entitled  to  the  overplus. 

The  defendant,  in  his  answer,  says,  that  he  and  Fort  agreed  with  Livfiig- 
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ston  to  postpone  the  sale  until  the  2d  of  Jane,  for  which  Livingston  agreed  to 
pay  them  a  compensation,  &g,  ;  that  he  had  until  the  2d  of  June  to  redeem^ 
but  did  not  do  so  ;  and  then  the  property  was  to  have  been  sold,  Ac.  Thus 
showing,  that  the  property  in  his  possession  continued  to  be  a  pledge  ;  and 
in  case  of  Livingston's  not  paying,  that  a  sale  was  to  be  made,  notwithstand- 
ing the  annulment  of  the  counter-letter.  But  for  what  purpose  was  the 
counter-letter  annulled?  Clearly,  because  an  increased  sum  was  to  be  paid 
to  Fort  &  Story  by  the  second  agreement ;  and  not  because  it  was  the 
intention  of  the  parties  to  alter,  substantially,  their  respective  rights  in 
the  property.  The  counter-letter,  the  agreement  to  sell  at  a  fixed  day,  and 
^  ,  after  reimbursing  the  defendant  and  Fort,  *to  deliver  the  surplus 
-I  proceeds  of  the  sale  to  Livingston  ;  the  prolonged  agreement  to  sell, 
after  annulling  the  first  counter-letter,  without  any  renunciation  of  Living- 
ston's right  to  the  overplus,  as  set  forth  in  defendant's  answer ;  prove 
conclusively,  to  us,  that  Story  regarded  the  contract  to  be,  what  it  is  really 
made  by  the  law  of  Louisiana,  a  contract  of  pledge  ;  a  security  for  money 
advanced  upon  property.  We  think  it  was,  in  its  inception,  an  antichresis; 
and  that  it  continued  so,  until  the  2d  day  of  June  1823.  Did  it,  after  that 
time,  retain  its  original  character? 

The  agreement  of  the  2d  of  June  recites,  ''that  it  being  the  day  fixed 
upon  by  the  contract  between  Livingston,  and  Fort  &  Story,  for  the  sale  at 
auction  of  the  lot,  Ac;  and  Livingston  having  requested  that  the  sale  might 
not  take  place,  for  his  own  accommodation  ;  on  condition  that  Fort  A  Story 
would  assent  to  that  request,  Livingston  agreed  to  increase  the  sum  due  to 
them  to  $27,860.76  (which  they  deem  the  whole  of  the  consideration-money 
paid  by  them  for  said  lot),  and  to  pay  the  same  on  the  6th  of  August,  then 
next,  and  any  further  sum  that  they  may  be  under  the  necessity  of  paying 
for  the  care  or  preservation  of  the  property  ;  in  which  case,  the  property 
should  revert  to  Livingston.  But  if  he  should  fail  to  make  sjich  payment, 
on  the  5th  of  August,  the  said  lot  should  become  the  absolute  property  of 
Fort  &  Story  ;  it  being  declared  to  be  the  true  intent  of  the  parties,  in  case 
of  failure  of  payment,  that  the  said  lot,  with  all  the  buildings  thereon,  are 
to  vest  in  Fort  &  Story,  a  full,  free  and  absolute  title,  in  fee-simple,  for 
ever." 

Such  an  instrument  as  this  would  have  the  effect  to  vest  in  Fort  A  Story 
an  absolute  title  in  the  property,  if  it  were  not  positively  controlled  by  the 
law  of  Louisiana.  We  must  administer  the  law  as  it  is  ;  and  having  estab- 
lished that  the  original  transaction  was  an  antichresis^  and  continued  so,  up 
to  the  2d  of  June,  it  was  not  in  the  power  of  the  parties  to  give  to  it  such  a 
character,  as  to  vest,  by  the  act  of  Livingston,  an  absolute  title  in  Fort  & 
Story.  "In  the  language  of  the  Code,  1808,  tit.  Pledge,  art.  28,  already 
cited,  the  creditor  does  not  become  proprietor  of  the  pledged  immovables, 
by  faiiure  of  payment  at  the  stated  time ;  any  clause  to  be  contrary  is  null  :" 
and  in  this  case,  it  is  only  lawful  for  him  to  sue  his  debtor,  before  the  court, 
in  order  to  obtain  a  sentence  against  him,  and  to  cause  the  objects  which 
*<ift9l  ^*^®  ^®®"  P"^  ^^^^  ^^^  hands  in  pledge,  to  be  seized  *and  sold."  If 
^  such  a  clause  had  been  inserted  in  the  original  agreement,  it  would 
have  been  void.  Can  it  be  more  valid,  because  subsequently  introduced  in 
a  paper  having  a  direct  relation  to  the  first  contract ;  and  which  was 
intended  to  alter  its  character  into  something  which  the  law  prohibits,  when 
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It  determines  the  origiDal  contract  to  be  one  of  pledge?  We  think  not. 
Such  an  allowance  to  a  creditor  would  be  a  precedent,  giving  to  all  crcdi- 
torS)  in  cases  of  pledges,  the  power  to  defeat  the  benevolent  vigilance  of  the 
law,  preventing  them  from  becoming  proprietors  of  the  debtor's  property, 
unless  by  a  decree  of  the  court.  We  think  it  immaterial,  whether  such 
covenant  be  in  the  original  agreement,  or  in  a  subsequent  instrument.  In 
either  case,  the  law  is  express  ;  the  creditor  does  not  become  the  proprietor, 
by  the  failure  of  the  debtor  to  pay  ;  any  clause  to  the  contrary  is  null. 

It  would  be  difficult  to  find  a  case  more  clearly  illustrating  the  wisdom 
of  this  rule,  than  that  under  our  consideration.  Story  A  Fort  advanced  to 
Livingston  922,936,  and  took  possession  of  the  lot ;  looking  to  Livingston, 
in  the  first  instance,  for  reimbursement,  and  on  his  failure  to  pay,  to  a  sale 
of  the  lot.  Livingston  being  unable  to  pay  at  the  time  fixed,  applied  for  an 
extension  of  time ;  it  is  granted,  but  only  upon  condition  of  an  addition 
of  92500  to  his  debt,  for  a  delay  of  four  months  ;  thus  creating  a  debt  of 
927,500,  in  ten  months,  upon  an  advance  of  |22,'771.40.  This  increase,  the 
exhibit  attached  to  the  defendant's  answer  proves  was  not  on  account  of 
expenditures  upon,  or  in  the  care  of  the  property  ;  for  that  account  shows 
the  disbursements  of  the  defendant,  in  the  care  of  the  property,  up  to  the 
5th  of  August  1823,  did  not  amount  to  $400.  When  the  2d  of  June  came, 
Livingston  was  still  unable  to  pay,  and  asked  for  a  further  extension  of  time  ; 
it  was  granted  ;  but  by  another  addition  to  the  debt,  or  to  the  amount  for 
which  the  property  was  already  incumbered  ;  and  only  upon  condition  that, 
upon  a  third  failure^  the  property  was  to  vest  absolute  in  Fort  &  Story. 
This  final  result  is  what  the  law  of  Louisiana  intended  to  prevent,  in  cases 
of  pledge ;  and  we  know  not  a  case  to  which  it  can  be  more  fairly  applied. 
In  the  enforcement  of  the  law,  in  this  case,  we  are  pleased  to  find  author- 
ities for  doing  so  in  the  courts  of  Louisiana.  We  refer  to  the  cases  of 
Williama  v.  The  Schooner  St  Stephens,  1  Mart.  (N.  S.)  *417  ;  and  the  .^ 
Snydica  of  Bermudez  v.  Hanez  <fc  MUne,  3  Mart.  17,  168.  ^ 

In  regard  to  the  plea  of  prescription,  urged  in  the  defendant's  answer, 
we  think  it  inapplicable  to  a  case  of  pledge  ;  and  if  it  be  so,  then  that  plea 
cannot  prevail  in  this  case,  because  the  time  had  not  elapsed,  which  the  law 
of  Louisiana  gives  to  a  person  to  sue  for  immovable  property. 

It  now  only  remains  for  us  to  dispose  of  the  defendant's  protest,  in  the 
beginning  of  his  answer,  against  the  jurisdiction  of  the  court  in  this  case. 
The  23d  rule  of  this  court,  for  the  regulation  of  equity  practice  in  the  cir- 
cuit courts,  has  been  relied  on,  to  show  that  it  is  competent  for  the  defend- 
ant, instead  of  filing  a  formal  demurrer  or  plea,  to  insist  on  any  special 
matter  in  his  answer  ;  and  have  the  same  benefit  thereof  as  if  he  had  pleaded 
the  same  matter,  or  had  demurred  to  the  bill.  This  rule  is  understood  by 
us  to  apply  to  matters  applicable  to  the  merits,  and  not  to  mere  pleas  to  the 
jurisdiction,  and  especially  to  those  founded  on  any  personal  disability,  or 
personal  character  of  the  party  suing,  or  to  any  pleas  merely  in  abatement. 
In  this  respect,  it  is  merely  affirmative  of  the  general  rule  of  the  court  of 
chancery  ;  in  which  matters  in  abatement  and  to  the  jurisdiction,  being 
preliminary  in  their  nature,  must  be  taken  advantage  of  by  plea  ;  and  can 
not  bo  taken  advantage  of  in  a  general  answer,  which  necessarily  admits 
the  right  and  capacity  of  the  party  to  sue.  Wood  v.  Mann,  1  Sumn.  506. 
11  Pm.— 21  821 
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In  this  case,  the  judgment  of  the  court  below  is  reversed,  and  a  decree 
will  be  entered  accordingly. 

Baxdwin,  Justice.  (Dissenting,) — When  this  case  was  before  the  court 
at  a  former  term,  I  dissented  from  the  judgment  then  rendered,  being  of 
opinion,  that  the  case  ought  to  be  decided  by  the  law  of  Louisiana,  not  the 
code  of  equity  adopted  from  the  English  system  into  the  jurisprudence  of 
the  United  States,  as  the  court  then  decided.  As  the  civil  law  was  admitted 
to  have  been  in  force  in  that  province,  before  its  cession  to  the  United 
States,  and  remained  afterwards  the  basis  of  the  jurisprudence  of  the  state, 
with  only  such  modifications  as  were  made  by  their  local  laws  ;  I  felt  it  to 
be  the  duty  of  this  court  to  administer  it,  as  it  does  the  law  of  other  states, 
"  precisely  as  the  state  courts  should  do."  2  Pet.  666  ;  5  Ibid.  400.  It  is 
^  ,  admitted,  that  in  the  code  of  the  civil  law,  there  is  no  *discrimina- 
J  tion  between  -the  law  and  equity  jurisdiction  of  its  courts,  either  in 
the  principles  or  mode  of  proceeding ;  the  process  and  rules  of  judgment 
are  the  same,  without  regard  to  the  nature  of  the  right  asserted  or  the 
remedy  sought.  This  contradistinction  exists  only  in  the  jurisprudence  of 
England,  and  the  states  which  have  adopted  it  ;  nor  can  it  exist  elsewhere, 
unless  the  common  law  prevails.  The  jurisdiction  of  courts  of  equity, 
separately  from  those  of  common  law,  is  a  necessary  part  of  the  common 
law  ;  though  the  forms  of  proceeding  are  borrowed  from  the  civil  law,  yet 
the  principles  and  rules  of  decision  are  those  of  the  law  of  England,  by 
which  the  judge  is  as  much  bound  as  in  a  court  of  law.  By  the  adoption 
of  its  forms,  an  English  court  of  chancery  no  more  adopts  the  civil  law,  as 
a  code  of  system  of  jurisprudence,  superseding  the  common  law,  than  it 
does  the  decrees  of  the  Emperor,  in  place  of  acts  of  parliament.  Both 
systems  remain  as  distinct,  as  if  the  modes  of  proceeding  differed  as  much 
as  the  two  systems  ;  and  though  the  civil  law  forms  are  better  adapted  to 
equity  proceedings  than  those  of  the  common  law,  there  is  another  incom- 
patibility between  the  two  systems.  The  separation  of  cases  in  law  from 
those  in  equity,  is  a  necessary  incident  of  the  common  law  ;  one  part  of  the 
system  cannot  be  engrafted  on  the  civil  law,  without  the  other  :  of  conse- 
quence, the  introduction  of  the  equity  part  of  the  common  law  into  a  state 
which  has  adopted  the  civil  law,  necessarily  displaces  it  ;  and  introduces  a 
system  of  jurisprudence  wholly  at  variance  therewith.  This  conclusion  is 
the  result  of  the  opinion  and  reasoning  of  the  court,  which  is  applied  to  all 
civil  causes  in  the  courts  of  the  United  States,  in  that  state  (9  Pet.  656-7)  ; 
for  if  the  English  system  of  equity  is  in  force,  because  there  is  no  court  of 
equity  ;  the  whole  common  law  is  also  in  force,  because  there  is  no  court 
of  law,  contradistinguished  from  equity  ;  on  this  ground  alone,  ray  objec- 
tions to  the  former  decision  were  insuperable. 

By  the  third  article  of  the  Louisiana  treaty,  the  inhabitants  are  guaran- 
tied "  in  the  free  enjoyment  of  their  liberty,  property  and  the  religion  which 
they  profess."  (8  U.  S.  Stat.  202.)  "  That  the  perfect  inviolability  and 
security  of  property  is  among  these  rights,  all  will  assert  and  maintain. 
(9  Pet.  133.)  "An  article  to  secure  this  object,  so  deservedly  held  sacred 
in  the  view  of  policy,  as  well  as  of  justice  and  humanity,  is  always  required, 
and  is  never  refused.  (12  Wheat.  535;  6  Pet.  712;  8  Ibid.  86-8.)  "  According 
to  the  established  principles  of  the  laws  of  nations,  the  laws  of  a  conquered 
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or  ceded  country,  remain  in  force,  *till  altered  by  the  new  sovereign/* 
(9  Pet.  747.)  This  principle  was  recognised  by  congress  by  the  11th  section 
of  the  act  of  1804,  organizing  the  government  of  Louisiana  ;  the  4th  section  of 
the  act  of  7th  March ;  and  the  9th  section  of  the  act  of  3d  March  1805. 
''  The  laws  in  force  in  the  said  territory,  at  the  commencement  of  this  act, 
and  not  inconsistent  with  the  provisions  thereof,  shall  continue  in  force 
until  altered,  modified  or  repealed  by  the  legislature."  {2  U.  S.  Stat.  286, 
322,  332.)  Congress  extended  none  of  the  provisions  of  the  judiciary  or 
process  acts  to  Louisiana  ;  and  instead  of  reserving  to  themseves  the  power 
of  altering  tlie  local  laws  by  those  acts,  expressly  declared  that  power  to  be 
in  the  local  legislature.  These  were  solemn  pledges,  which  the  legislative 
power  of  the  United  States  had  never  attempted  to  violate  ;  nor,  in  my 
opinion,  could  violate,  without  disregarding  the  faith  of  the  treaty;  to 
my  mind,  a  guarantee  of  property  is  inconsistent  with  the  abrogation  of  the 
laws  under  which  property  is  acquired,  held  and  regulated,  and  the  conse- 
quent substitution  of  a  code,  to  which  the  people  were  utter  strangers. 
Satisfied,  that  if  there  could  be  a  power  to  change  the  laws  of  a  ceded  coun- 
try, it  was  in  the  legislative,  and  not  the  judicial  department  of  the  govern- 
ment, I  considered  these  provisions  of  the  acts  of  congress  to  be  as  impera- 
tive on  this  court,  as  any  other  laws  were,  or  could  be. 

A  reference  to  the  terms  of  the  process  act  of  1792,  will  show,  that  it 
could  not  apply  to  a  state  in  which  the  civil  law  prevailed  ;  for  it  directs  the 
modes  of  proceeding  "  in  suits  at  common  law,"  and  "  in  those  of  equity, 
i  and  maritime  and  admiralty  jurisdiction,  according  to  the  rules,"  Ac,  which 

I  belong  to  courts  of  equity,  and  to  courts  of  admiralty,  as  contradistin- 

guished from  courts  of  common  law.     (1  IT.  S.  Stat.  276.)     'I'hese  terms 
I  nocessarily  exclude  its  application  to  a  system,  in  which  there  was  no  such 

contradistinction  ;  but  in  the  act  of  1824,  the  term  is  peculiarly  appropriate 
to  the  law  of  Louisiana  :  "  That  the  mode  of  proceeding  in  all  civil  causes, 
Ac."  (4  Ibid.  62.)  The  reason  was  obvious  ;  there  was  but  one  mode  of 
suing,  whatever  may  be  the  cause  of  action.  Congress  thus  declared,  that 
the  laws  of  the  state  regulating  the  practice  of  their  courts,  shall  be  the  rule 
in  the  courts  of  the  United  States  therein  ;  so  it  had  been  for  twenty  years, 
and  the  state  practice  was  confirmed,  subject  to  such  rules  as  the  district 
judge  might  make.  So  it  was  construed  and  declared  by  this  court  in  1830. 
'^  If  no  such  rule  had  been  adopted,  the  act  of  congress  made  the  practice 
of  the  state  the  rule  for  the  *court  of  the  United  States.  Unless  then,  r^^^ra 
such  a  special  rule  existed,  the  court  was  bound  to  follow  the  general  ^ 
enactment  of  congress  on  the  subject  and  pursue  the  state  practice."  Par- 
sons V.  Bedford,  8  Pet.  445  ;  s.  p.  Parsons  v.  Armory  Ibid.  424.  In  Dun- 
can V.  United  StaleSy  the  court,  after  reciting  the  act  of  1824,  are  still  more 
explicit.  ^^  This  section  was  a  virtual  repeal,  within  the  state  of  Louisiana, 
of  all  previous  acts  of  congress  which  regulated  the  practice  of  the  courts  of 
the  United  States,  and  which  come  within  its  province.  It  adopted  the 
practice  of  the  state  courts  of  Louisiana,  subject  to  such  alterations  as 
the  district  judge  might  deem  necessary  to  conform  to  the  organization  of  the 
district  court,  and  avoid  any  discrepancy  with  the  laws  of  the  Union.  7  Pet. 
450.  ^' As  the  act  of  1824  adopted  the  practice  of  the  state  courts  ;  before 
this  court  could  sanction  a  disregard  of  such  practice,  it  must  appear,  that 
by  an  exercise  of  the  power  of  the  district  court,  or  by  some  other  means,  the 
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practice  had  been  altered.  On  a  question  of  practice,  under  the  cir- 
cumstances of  the  case,  it  would  seena,  that  the  decision  of  the  district  court 
as  above  made,  should  be  conclusive.  How  can  the  practice  of  the  court  be 
better  known  or  established,  than  by  its  own  Folcmn  adjudication  en  the 
subject?"     Ibid.  461-2. 

The  act  of  1828  is  still  more  conclusive,  when  taken  in  connection  with 
the  decision  of  this  court  on  the  process  act  of  1 792.  "  In  order  to  under- 
stand the  bearing  which  the  instruction  moved  for,  has  upon  the  cause,  it  is 
necessary  to  remark,  that  the  state  of  Ohio  was  not  admitted  into  the 
Union  till  1 802  ;  so  thai  the  process  act  of  1 792,  which  is  expressly  con- 
fined in  its  operation  to  the  day  of  its  passage,  in  adopting  the  practice  of 
the  state  courts  into  the  courts  of  the  United  States,  could  have  no  oper- 
ation in  that  state.  But  the  district  court  of  the  United  States,  established 
in  the  state,  in  1803,  was  vested  with  all  the  powers  and  jurisdiction  of  the 
district  court  of  Kentucky,  which  exercised  full  circuit  court  jurisdiction, 
with  power  to  create  a  practice  for  its  own  government."     1  Pet.  612. 

This  decision  was  made  in  1828  ;  and  the  same  view  was  taken  five 
years  afterwards,  in  Duncaii  v.  United  States,  "  Nor  did  the  act  (of  1792) 
apply  to  those  states  which  were  subsequently  admitted  into  the  Union. 
But  this  defect  was  removed  by  the  act  of  the  19th  of  May  1828,  which 
placed  all  the  courts  of  the  United  States  on  a  footing  in  this  respect, 
except  such  as  are  held  in  the  state  of  Louisiana."  7  Pet.  451.  This  act 
^  ,  uses  the  same  terms  as  the  process  act  of  1 792,  in  referring  *to  cases 
J  in  law,  equity  and  admiralty  ;  and  so  would  not  be  applicable  to 
Louisiana.  Congress  however,  did  not  leave  this  matter  open  to  any  doubt; 
the  fourth  section  is  peremptory  :  "That  nothing  in  this  act  contained, 
shall  be  construed  to  extend  to  any  court  of  the  United  States,  which  is 
now  established,  or  which  may  hereafter  be  established,  in  the  state  of  Lou- 
isiana.    (4  U.  S.  Stat.  282.) 

There  is  no  phrase  so  potent  as  this,  "  nothing  in  this  act  shall  be  so 
construed  :"  it  has  not  only  the  effect  of  an  exception,  a  limitation  or  pro- 
viso ;  it  is  a  positive  and  absolute  prohibition  against  any  construction  by 
the  judicial  power,  by  which  the  thing  prohibited  shall  be  sanctioned.  The 
effect  of  these  words,  in  the  11th  amendment  of  the  constitution,  has  been 
adjudged  by  this  court  to  annul  all  jurisdiction  over  cases  actually  pending 
therein,  past,  present  and  future  ;  though  the  constitution  had  expressly 
given  jurisdiction  in  the  very  case.  3  Dall.  382-3  ;  6  Wheat.  405-9.  "  A 
denial  of  jurisdiction  forbids  all  inquiry  into  the  nature  of  the  case." 
9  Wheat.  847.  "The  constitution  must  be  construed,  as  it  would  have 
been,  had  the  jurisdiction  of  the  court  never  been  extended  to  it."  Ibid. 
858  ;  8.  p.  9  Ibid.  206-7,  216  ;  12  Ibid.  438-9. 

No  construction,  therefore,  can  be  put  on  the  act  of  1828,  which  will 
make  it  applicable  to  the  practice  of  Louisiana ;  how,  then,  this  court  could 
apply  the  act  of  1792,  in  direct  opposition  to  the  subsequent  acts  of  1804, 
1805,  1824  and  1828,  was,  and  is,  to  me,  a  matter  of  most  especial  surprise. 
The  provisions  of  the  acts  of  1792  and  1828,  so  far  as  they  refer  to  the 
rules,  &c,,  of  courts  of  law,  and  of  equity  jurisdiction,  as  contradistin- 
guished from  each  other,  are  identical ;  it  was,  therefore,  perfectly  nuga- 
tory, to  exclude  Louisiana  from  the  operation  of  the  act  of  1828,  and 
leave  the  act  of  1792  in  force  within  that  state.  It  was  worse  than  idle  ;  it 
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it  was  a  solemn  mockery,  a  legislative  farce,  a  trifling  with  the  people  of 
that  state,  after  a  uniform  course  of  legislation  for  twenty-four  years,  on  a 
snbject  upon  which  all  people  are  peculiarly  sensitive — their  local  laws, 
usages  and  customs. 

Accustomed  to  the  civil  law,  the  first  settlers  of  Louisiana,  their  decend- 
ants  and  emigrants  thereto,  cling  to  it,  as  we  of  the  old  states  do,  and  our 
ancestors  did,  cling  to  the  common  law,  as  a  cherished  inheritance.  Had 
congress  declared,  in  1804,  what  this  court  did  in  1635  ;  or  had  there  been 
a  fifth  section  to  the  act  of  1828,  enacting  that  the  process  act  of  1792  was 
in  force  in  Louisiana,  it  may  well  be  imagined,  what  would  have  been  the 
state  of  public  *opinion.  No  such  imputation  rests  on  the  legislative  ^0^0 
department,  as  would  be  fastened  on  iis  faith,  if,  in  either  their  first  •- 
or  last  act,  in  professing  to  maintain  and  protect  the  people  in  their  prop- 
erty, according  to  the  plighted  faith  of  the  treaty  of  cession,  had  been  to 
deprive  them  of  thoir  laws,  and  force  a  foreign  system  upon  them.  Nor 
for  more  than  forty  years  after  the  act  of  1792,  and  thirty  years  after  the 
acquisition  of  Louisiana,  had  there  been  an  intimation  from  this  court,  that 
that  act  applied  to  the  courts  of  the  United  States  within  it,  either  as  a 
territory,  or  a  state  of  the  Union  ;  the  contrary  had  been  declared  and 
adjudged.  In  1828,  it  was  decided,  that  this  act  applied  only  to  the  states 
then  composing  the  Union.  1  Pet.  612.  The  declaration  was  repeated  in 
1833  (7  Ibid.  451)  ;  and  to  leave  no  room  even  for  discussion,  this  court,  at 
the  same  time,  held,  that  the  act  of  1824  was  a  virtual  repeal  of  all  previous 
acts  of  congress  on  the  subject.  Ibid.  650.  When  this  case  came  up,  in 
1835,  it  had  been  decided  by  this  court,  that  the  act  of  1792  never  was 
in  force  in  the  new  states,  and  that  it  was  repealed  as  to  Louisiana ;  the  act 
of  1828,  which  applied  to  the  other  new  st:  tes,  was  expressly  prohibited 
from  being  applied  to  Louisiana  ;  yet  the  act  of  1792  was  declared  to  be  in 
force  then. 

If  I  am  capable  of  comprehending  this  decision,  it  repeals  five  acts  of 
congress  ;  directly  overrules  three  previous  solemn  decisions  of  the  court ; 
revives  an  act  which  had  been  repealed  ;  extends  to  Louisiana  a  law  which 
never  applied  to  any  other  new  state  ;  and  overthrows  everything  which 
carries  with  it  legislative  or  judicial  authority.  As  a  precedent,  it  is  of  the 
most  alarming  tendency  ;  no  question,  in  my  opinion,  can  be  settled,  if  this 
was  an  open  one  in  1835.  Congress  may  legislate,  and  this  court  adjudicate 
in  vain,  if  the  acts  of  the  one,  and  the  judgments  of  the  other,  are  thus  to 
be  contemned.  My  respect  for  both,  forbids  my  assent  to  such  a  course,  or 
my  acquiescence  in  a  principle  which  must  absolve  judges  from  their  obliga- 
tion to  follow  the  established  rules  of  their  predecessors,  in  the  construction 
of  laws,  and  the  settled  course  of  the  law. 

Having  entirely  dissented  from  a  rule  laid  down  by  this  court  in  Green 
V.  Lessee  of  Niealy  6  Pet.  299,  wherein  the  majority  of  the  court  put  and 
answer  the  question,  "  Would  not  a  change  in  the  construction  of  a  law  of 
the  United  States  by  this  tribunal,  be  obligatory  on  the  state  courts?  The 
statute,  as  last  expounded,  would  be  the  law  of  the  Union  ;  and  why  may 
net  the  same  effect  be  given  to  the  last  exposition  of  a  local  law,  by  the 
state  court  ?  "  *That  the  principle  of  "  leffis  posteriores  priorea  con-  r^ogg 
trarios  abroganty^  is  sound,  when  applied  to  legislative  a<;ts,  all  admit ;  *- 
but  it  is  an  innovation  upon  all  rules,  to  apply  it,  as  a  general  rule,  to  tho 
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exposition  of  statntes,  which  have  received  a  settled  construction  by  a  court 
of  the  last  resort.  It  is  an  assumption  of  legislative  power,  and  a  reversal  of 
the  established  principle,  that  judges  cannot  amend  or  alter  the  law,  but 
must  declare  what  it  is  ;  and  from  the  very  nature  of  such  a  rule,  as  is  laid 
down  in  Oh'een  v.  Neal,  the  law  can  never  be  settled,  so  as  to  be  binding 
on  the  judges  of  this  court ;  as  is  most  clearly  illustrated  in  this  case. 

In  1836,  there  had  been  three  solemn  decisions,  either  of  which  was  con- 
clusive, that  the  act  of  1792  was  not  in  force  in  Louisiana ;  and  there  had 
been  an  uninterrupted  course  of  practice  in  the  district  court  of  the  United 
States,  sanctioned  by  acts  of  congress  and  this  court,  for  more  than  thirty 
years.  One  judge  only  dissented,  in  the  case  of  Parsons  v.  Bedford ;  but 
it  was,  because,  in  his  opinion,  the  court  did  not  adhere,  with  sufficient 
strictness,  to  the  state  practice.  3  Pet.  452.  In  the  cases  in  1  Pet.  612,  and 
V  Ibid.  450,  the  court  appear  to  have  been  unanimous ;  all  the  judges  had 
then  concurred  in  opinion  on  the  very  point  which  arose  at  the  former 
argument ;  and  the  act  of  1828  was  a  direct  legislative  sanction  of  the  judg- 
ment of  the  court  in  the  former  case,  being  adopted  to  cure  the  defect  of 
the  non-application  of  the  act  of  1792  to  the  new  states.  There  were  but 
five  judges  present,  who  took  part  in  the  former  decision,  two  of  whom  dis- 
sented ;  so  that  the  case  was  determined  by  only  three  judges.  I  do  not 
mean  to  assert,  that  the  effect  of  a  judgment  depends  on  the  mere  number 
of  judges  who  concur  in  it ;  but  I  do  assert,  most  distinctly,  that  such  a 
decision  does  not  settle  the  law,  in  opposition  to  three  previous  solemn  and 
unanimous  adjudications.  If  the  question,  thus  decided,  remained  open, 
there  is,  to  my  mind,  neither  reason,  precedent  nor  principle,  to  sanction  the 
doctrine  that  any  judge  is  bound  by  the  last  decision,  when  he  is  not  bound 
by  former  ones.  When  three  last  decisions  can  be  overruled,  it  is  strange 
that  one  cannot  be.  The  decision  of  1838  was  the  last,  before  another  was 
made.  The  act  of  1792  was  then  declared  to  have  been  repealed,  and  never 
to  have  been  in  force  in  Louisiana  ;  yet  no  respect  was  paid  to  it,  or  the  one 
in  1830  or  1828  ;  neither  of  them  were  thought  deserving  of  even  a  passing 
notice,  or  the  most  remote  reference  to  them.  The  act  of  1 828  was  treated 
*400l  ^^  ^^®  same  manner,  as  alike  unworthy  of  attention.  *Had  any  other 
■*  department  or.  officer  of  the  government,  any  circuit  or  district  court 
of  the  United  States,  or  any  state  court,  thus  drawn  a  sponge  over  these 
acts  of  congress,  and  our  repeated  decisions  upon  them,  it  would  have  been 
justly  deemed  a  disregard  of  the  constituted  authorities. 

I  freely  admit,  that  a  court  may  and  ought  to  revise  its  opinions ;  when, 
on  solemn  and  deliberate  consideration,  they  are  convinced  of  their  error. 
It  is  often  done,  though  never  without  the  fullest  investigation  ;  even  then, 
one  decision  does  not  settle  the  law  ;  when  they  are  contradictory,  the  mat- 
ter is  open  for  future  research.  There  is  no  more  certainty  that  a  last  opin- 
ion is  more  correct  than  the  first.  Generally  speaking,  a  construction  of  a 
law,  nearest  the  time  of  its  passage,  is  most  respected,  and  is  adhered  to, 
though  there  may  be  doubts  about  it,  on  the  principle  of  ^^  stare  decisis^ 
But  it  is  believed  to  be  unprecedented,  to  consider  a  subsequent  decision 
that  omits  any  reference  to  prior  ones,  and  from  some  cause  overlooks  them, 
though  they  are  in  point,  and  by  a  court  of  the  last  resort,  as  having  settled 
the  law.  If,  however,  such  is  the  rule,  it  necessarily  follows,  that  it  can  only 
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remain  until  another  last  decision  shall  be  made,  restoring  the  old  law,  or 
making  a  new  version  of  it. 

A  judge  who,  in  1835,  was  at  liberty  to  make  a  last  construction  of  a  law, 
is  certainly  as  free  in  1837,  as  he  was  two  years  before.  The  very  principle 
of  this  case  is,  that  prior  decisions,  though  unanimous,  are  not  binding ;  the 
next,  in  point  of  time,  by  a  divided  court,  can  then  be  of  no  more  authority  ; 
and  d  fortiori^  one  such  opinion  cannot  outweigh  three  contrary  ones,  unless 
every  last  decision  has  the  same  effect,  whenever  a  present  majority  may 
think  fit  to  make  one.  To  such  a  principle,  I  can  never  yield  assent,  unless 
in  the  last  judgment  of  this  court,  all  prior  ones  have  been  fully  considered  ; 
the  more  especially  on  such  a  subject  as  is  involved  in  this  case,  in  which  we 
were  called  on  to  repudiate  the  laws  of  a  state  of  this  Union,  and  substitute 
therefor,  by  judicial  power,  a  system  equally  repugnant  to  the  habits,  the 
customi^  and  the  choice  of  the  people.  la  introducing  into  Louisiana  that 
part  of  the  law  which  constitutes  the  law  and  practice  of  courts  of  equity, 
the  other  part  of  the  same  system,  being  commitant,  cannot  be  excluded  ;  if 
it  is  to  be  done,  or  can  be  done,  it  is  only  by  the  legislative  power. 

Thest  were  my  reasons  for  dissenting  from  the  judgment  heretofore  ren- 
dered in  this  cause  ;  they  still  operate  on  my  mind,  in  their  full  force  ;  they 
are,  indeed,  strengthened  by  the  judgment  now  *given  ;  which  seems  r*j.^, 
to  me  as  repugnant  to  the  former,  as  that  was  to  all  former  ones,  and  ^ 
the  existii  g  laws. 

The  controversy  between  these  parties  is  respecting  real  property  of 
great  value ;  the  plaintiff  claims  it,  subject  to  a  payment  of  a  certain  sum 
of  money  ;  the  defendant  claims  it  as  his  own  absolutely,  by  purchase  from 
the  plaintiff,  pursuant  to  several  contracts  made  according  to  the  forms 
of  the  law  of  Louisiana.  The  suit  was  commenced  by  a  bill  in  equity, 
according  to  the  form  of  process  adopted  to  such  courts;  and  contrary 
to  the  practice  of  the  district  court,  from  the  first  organization  of  a  ter- 
ritorial government  in  Louisiana,  in  1804,  till  the  filing  of  the  bill  in  1834. 
A  demurrer  was  put  in,  assigning  two  causes.  1.  That  plaintiff  had  not 
set  out  such  a  case  as  entitled  him  to  any  discovery  or  relief,  in  any 
court  of  equity  in  the  state.  2.  That  by  the  bill,  it  appeared,  that  the 
transaction  complained  of,  was  between  the  plaintiff  on  one  side,  and  the 
defendant  and  one  Fort  on  the  other,  whose  h^irs  were  not  made  parties 
(9  Pet.  6,  36) ;  that  this  was  necessary  by  the  law  and  practice  of  Louisi- 
ana, was  admitted.  It  was  not  a  matter  of  mere  form  or  practice,  that 
the  heirs  of  Fort  should  be  made  parties  ;  the  transaction  was  a  joint  one. 
Story  had  purchased  from  Fort,  and  paid  him  a  large  sum  of  money  for  his 
interest  in  the  property.  To  Story,  therefore,  it  was  highly  important,  that 
when  the  original  transaction  was  to  be  unravelled,  he  should  not  alone  be 
held  answerable  to  the  plaintiff,  and  be  compelled  to  reconvey,  without  his 
partner  being  compelled  to  contribute.  By  the  law  of  the  state;  he  had  a 
right  to  this  protection  ;  it  was  equitable  loo,  that  the  plaintiff  should  be 
compelled  to  call  into  court  all  the  parties  who  had  been  concerned  ;  to  the 
defendant,  it  was  but  justice,  that  he  should  not  be  put  to  his  remedy  against 
his  associate,  and  the  consequences  be  visited  on  him  alone.  This  right  to 
have  the  heirs  of  Fort  brought  in,  was  absolute,  had  the  plaintiff  sued  in  the 
mode  prescribed  by  the  law  and  practice  of  the  state  ;  it  was  a  substantial 
benefit  to  Story,  of  which  he  could  have  been  deprived  in  no  other  way,  than 
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on  abrogation  of  the  established  course  of  proceeding,  then  in  force  in  the 
state.  This  was  done  by  the  court,  in  overruling  the  demurrer  on  both 
points ;  they  declared  that  the  process  act  of  1 792  applied  to  the  case  ;  and 
as  the  defendant,  at  the  time  of  filing  the  bill,  was  the  only  person  claiming 
or  possessing  the  property,  none  other  need  be  made  a  party.  9  Pet.  668-9. 
By  the  terms  of  this  act,  "the  forms  and  modes  of  proceeding  in  suits  in 
♦iiftol  ^9^^^y>  *^->  which  *are  to  be  pursued  in  the  federal  courts,  is  not  oon- 

^  fined  to  the  mere  process  employed  ;"  it  is  to  be  "  according  to  the 
principles,  rules  and  usages,  which  belong  to  courts  in  equity,"  &c.  (1  U.  S. 
Stat.  276.)  When  it  is  recollected,  that  there  is  no  statute  in  England 
which  defines  the  jurisdiction  of  these  courts,  or  prescribes  their  course,  the 
whole  law  or  code  of  equity  jurisprudence  is  necessarily  made  up  of  its  own 
"principles,  rules  and  usages,^'  which  make  it  a  system,  as  contradistin- 
guished from  that  which  prevails  in  courts  of  law.  When,  too,  we  look  to 
its  adoption  by  the  judiciary  and  process  acts,  it  is  at  once  apparent,  that  its 
effects  go  far  beyond  forms  and  practice  ;  if  it  is  in  force  in  Louisiana,  it  does 
not  stop  at  substituting  an  English  bill,  for  a  civil-law  petition  ;  the  whole 
law  of  equity,  as  a  distinct  code,  necessarily  accompanies  it,  by  the  very  words 
of  the  act  of  1792.  So  it  must  have  been  understood  by  the  court,  or  they 
would  have  directed  the  heirs  of  Fort  to  be  made  a  party  to  "  a  bill  of 
equity  ;"  as  they  must  have  done,  had  the  proceeding  been  by  petition.  On 
this  point,  their  language  is  most  explicit,  in  using  the  very  words  of  the 
act  of  1792.  "  And  that  in  the  modes  of  proceeding,  that  court  was  required 
to  proceed  according  to  the  principles,  rules  and  usages,  which  belong  to 
courts  of  equity,  as  contradistinguished  from  courts  of  law."  9  Pet.  656. 
So  again,  "  as  the  courts  of  the  Union  have  a  chancery  jurisdiction  in  every 
state,  and  the  judiciary  act  confers  the  same  chancery  powers  on  all,  and 
gives  the  same  rules  of  decision,  its  jarisdiction  in  Massachusetts"  (and  of 
course,  in  Louisiana),  "  must  be  the  same  as  in  other  states."  Ibid.  666.  And 
if  no  such  laws  and  rules  applicable  to  the  case  exist  in  Louisiana,  then  such 
equity  powers  must  be  exercised  according  to  the  principles,  usages  and  rules 
of  the  circuit  courts  of  the  United  States,  as  regulated  and  prescribed  for 
the  circuit  courts  in  the  other  states  of  the  Union.  Ibid.  660.  There  can, 
therefore,  be  no  mistake,  in  considering,  that  the  whole  system  of  English 
equity  jurisprudence  henceforth  is  the  law  of  Louisiana,  both  in  form  and 
substance  (see  p.  659),  if  the  judgment  first  rendered  in  this  case  is  the  set- 
tled law  of  the  land. 

In  its  present  aspect,  then,  the  suit  must  be  taken  as  a  bill  in  equity,  to 
be  decided  on,  and  by,  the  same  principles,  rules  and  usages,  which  would 
form  the  law  of  equity  in  a  circuit  court  of  any  other  state.  In  so  viewing 
this  case,  there  seems  to  be  insuperable  objections  to  the  relief  prayed  for 
in  the  bill,  even  on  the  plaintiff's  own  showing,  and  the  documents  refer- 
red to. 
^       ,         *The  first  contract  between  the  parties  was,  in  form,  an  absolute 

J  sale,  in  July  1822,  for  the  consideration  of  $25,000  ;  of  even  date 
.there  was  a  defeasance  or  counter-letter,  stipulating  for  a  reconveyance,  on 
payment  of  that  sum,  in  February  1823,  and  in  case  of  non-payment,  the 
property  to  be  sold.  In  March  1823,  an  agreement  was  made,  extending 
the  time  till  June,  stipulating  the  terms.  The  sale  was  postponed,  at 
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plaintiff's  request,  and  a  new  agreement  made,  whereby  he  was  to  pay  Fort 
&  Story  $27,830,  on  the  6th  of  August,  otherwise  the  property  was  to  be 
absohitc  in  them,  and  the  defeasance  to  be  cancelled,  so  as  to  bar  any  equity 
of  redemption  ;  the  declared  intention  being  "  to  vest  in  Fort  &  Story  a 
full  title,  in  fee-simple,  for  ever."  The  plaintiff  not  paying  the  money,  the 
defeasance  was  cancelled  ;  and  Fort  &  Story  remained  in  the  possession 
and  enjoyment  of  the  property.  In  his  bill,  the  plaintiff  alleges,  that 
the  original  transaction  was  a  loan  of  money,  for  the  security  of  which  the 
contracts  were  executed ;  and  rests  his  whole  case  upon  that  allegation  ;  he 
avers  no  fraud  or  unfairness  on  the  part  of  Story  or  Fort,  no  ignorance  of 
his  rights,  or  of  any  fact  or  matter  in  any  way  material  to  him,  when  the 
subsequent  agreements  were  made.  His  only  equity  is,  in  averring,  that 
the  property  was  worth  more  than  the  sum  he  had  received,  his  inability  to 
repay  it,  owing  to  the  great  pressure  for  money  in  1822  and  1823,  the  non- 
application  of  $7000,  which  sum  was  to  have  been  expended  in  improve- 
ments on  the  property  ;  and  that  it  was  worth  $120,000  at  the  time  of  suit 
brought  in  1834.  In  such  a  case,  a  court  of  equity  would  look  for  the 
equity  of  the  case,  in  the  acts  of  the  plaintiff,  in  March,  June  and  August 
1823  ;  and  if  not  satisfied  that  the  release  of  all  right  of  redemption,  and 
the  agreement  that  the  right  of  Fort  and  Story  should  become  absolute  in 
fee-simple,  was  made  in  ignorance  by  the  plaintiff,  or  by  fraud  or  imposi- 
tion by  the  defendant,  the  plaintiff  could  have  no  standing  in  court.  Ad- 
mitting the  first  contract  to  have  been  a  mortgage,  the  parties  voluntarily 
changed  its  nature,  on  the  application  of  the  plaintiff  ;  his  object  was  to 
avoid  a  sale,  and  to  gain  time  till  the  pressure  subsided  ;  but  finding  it 
continuing,  he  preferred  making  the  transaction  an  absolute  sale,  rather 
than  expose  the  property  to  a  public  sale,  during  the  pressure. 

If  better  terms  could  have  been  obtained  than  were  offered  by  Fort  & 
Story  ;  or  if  the  averment  in  the  bill,  that  it  was  worth  *$60,000,  in  r^,  .^ . 
1823,  was  true,  it  is  incredible,  that  the  plaintiff  should  have  been  so  *- 
desirous  of  keeping  it  out  of  the  market ;  or  that  he  would  have  entered 
into  the  agreement  of  June,  if  he  could  have  obtained  a  better  price  from 
others.  Be  this,  however,  as  it  may,  the  mere  inadequacy  of  price  is  of  no 
consequence  in  equity  ;  courts  will  never  set  aside  a  contract  on  this  ground, 
if  it  is  free  from  all  other  objections  :  the  agreements  of  March  and  June 
were  solemn,  deliberate  and  executed  according  to  the  solemnities  of  the 
civil  law ;  and  were  binding  by  all  the  rules  and  principles  of  the  English 
system  of  equity.  By  that  law,  Mr.  Livingston  was  not  a  minor,  deemed 
incapable  of  managing  his  own  affairs  ;  neither  is  ignorance  of  the  law  or 
facts  of  his  own  case,  imputable  to  him  ;  and  he  shows  in  his  bill  no  reason 
why  he  should  not  be  bound  by  his  contracts,  or  why  he  should  have  them 
annulled. 

As  a  mortgagor,  in  the  first  instance,  a  court  of  equity  would  protect 
him  against  any  unfair  release  of  his  equity  of  redemption  to  the  mort- 
gagee ;  yet,  if  fairly  made,  it  would  be  as  valid  as  if  he  had  conveyed  it  to 
a  third  person.  So  far  from  any  equity  arising  to  him  from  the  rise  in  the 
value  of  the  property  from  132;5  till  1834,  it  is,  in  my  opinion,  a  strong  cir- 
cumstance in  favor  of  the  defendant,  who  advanced  his  moiioy,  during  a 
severe  pressure,  when  he  could  have  purchased  this  property  at  auction,  at 
a  rate  below  its  estimated  value,  proportioned  to  the  demand -for  money,  or 
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have  purchased  from  others.  This  groaud  of  relief,  however,  entirely  fails, 
whea  we  consider  the  answer  of  the  defendant ;  he  denies  the  whole  equity 
of  the  bill,  as  well  as  every  allegation  on  which  it  rests  ;  the  answer  is 
responsive  to  the  bill,  is  full  and  explicit ;  and  the  plaintiff  has  not  dis- 
proved one  fact  or  averment  contained  in  it  ;  nor  proved  any  one  matter 
averred  in  his  bill.  It  is  distinctly  denied,  that  the  original  transaction 
was  a  loan  ;  that  the,  property  was  worth  more  than  the  sum  to  be  paid  for 
its  reconveyance,  or  to  prevent  a  sale  ;  the  non-application  of  the  $7000  is 
accounted  for  in  a  manner  which  throws  on  the  plaintiff  all  its  conse- 
quences ;  and  shows  it  to  have  been  by  his  own  acts,  and  those  of  the  per- 
son for  whom  he  was  surety  to  the  defendant.  These  circumstances  alone, 
would  take  from  him  any  standing  in  a  court  of  equity,  in  England,  or  any 
circuit  court  of  a  state. 

Another  view  of  the  case  is  equally  conclusive,  on  an  inspection  of  the 
bill,  answer  and  exhibits.  The  plaintiff  did  not  rest  his  case  on  the  docu- 
mentary evidence  ;  he  averred  the  transaction  to  have  been  different  from 
*±f\nl  ^^*^  ^^®  expressed  *in  the  written  agreement  ;  and  called  for  the 
J  aid  of  a  court  of  equity  to  compel  the  defendant  to  disclose  the  real 
nature  and  character  of  the  original  contract,  and  the  true  intention  of  the 
parties,  on  his  oath.  By  this,  he  made  the  answer  to  the  bill  and  interroga- 
tories evidence  ;  it  is  directly  responsive,  full  and  positive,  and  supported 
by  evidence  of  the  most  satisfactory  kind  ;  the  written  application  of  the 
plaintiff's  agent  to  Fort  A  Story,  on  the  13th  July,  preceding  the  first 
agreement.  See  ante,  p.  360.  No  attempt  was  made  by  the  plaintiff,  to 
prove  the  averment,  that  a  loan  was  intended  ;  so  that  there  was  nothing 
in  the  case  which  could  vary  the  terms  of  the  writing.  The  only  original 
contract,  was,  then,  the  conveyance  ;  and  the  defeasance  or  counter-letter 
in  connection,  as  one  agreement,  the  terms,  of  which  show  its  legal  character 
to  be  a  conditional  sale,  and  not  a  mortgage,  when  tested  by  the  rules  of 
equity  as  recognised  by  this  court. 

'J'o  make  such  a  transaction  a  mortgage,  it  is  indispensable  to  show  that 
the  party  receiving  the  money  was  bound  to  repay  it ;  unless  it  clearly 
appears,  from  the  evidence,  that  a  loan  was  intended  ;  and  that  the  form  of 
a  sale  was  adopted  as  a  cover  for  usury.  The  principal  and  interest  must 
be  secure  ;  there  must  be  a  remedy  against  the  person  of  the  vendor  or  the 
borrower,  and  clear  proof  that  he  was  liable.  7  Cranch  236-7  ;  0  Pet. 
445-54.  If  it  is  not  proved  by  extrinsic  evidence,  that  a  loan  was  intended, 
and  the  party  bound  to  repay  it,  it  matters  not  how  extravagant  the  terms 
of  repurchase  may  be  ;  the  redemption  must  be  on  the  day  stipulated  ;  or 
the  estate  vests  absolutely,  if  the  principal  was  at  hazard.  Ibid.  466,  469. 
Inadequacy  of  price  is  not  a  circumstance  which  will  convert  a  conditional 
sale  into  a  mortgage  (7  Cranch  241)  ;  and  if  the  party  makes  no  claim  to 
the  property,  while  the  other  is  in  possession,  making  valuable  improvements 
on  it,  without  any  notice  of  an  intention  to  assert  a  right  of  redemption,  a 
court  of  equity  will  not  aid  him.     Ibid.  240. 

In  the  counter-letter,  Mr.  Livingston  is  not  bound  to  repay  the  money ; 
Fort  &  Story  had  no  remedy  against  him  ;  had  the  property  sold  for,  or 
been  worth,  less  than  the  sum  advanced,  the  loss  was  theirs.  There  is  an 
averment  in  the  bill,  that  the  plaintiff  was  liable  ;  but  it  is  expressly  denied 
by  the  answer,  and  the  plaintiff  has  not  offered  a  spark  of  evidence  to  contra- 
330 


1887]  OP  THE  UNITED  STATES.  406 

Livingston  v.  Story. 

diet  it ;  the  protest  made  in  August  was  not  to  found  an  aotion  ;  but  was 
made  as  authentic  evidence  of  the  fact  of  non-payment,  and  to  silence  the 
pretensions  of  the  plaintiff,  as  is  expressly  sworn  to  in  the  answer.  It 
*i8  also  positive,  as  to  the  value  of  the  property  as  the  time,  end  after-  r^t  .^^ 
wards.  "This  deponent  was  repeatedly  offered,  after  1823,  by  John  L 
A.  Fort,  the  half  of  the  property,  at  cost  and  charges  ;  which  he  refused, 
considering  the  property  not  worth  it.  It  has  been  only  the  rise  of  all 
property  in  that  part  of  the  city  where  it  is  situated,  that  has  saved  them 
from  loss." 

Should  it  be  thought  worthy  of  inquiry,  why  they  should  pay  for  the 
property  more  than  it  was  worth,  in  1822  or  1823,  the  answer  is  at  hand. 
By  the  contract,  $8000  of  the  money  was  to  be  expended  in  improvements, 
which  would  have  been  so  much  added  to  the  value  of  the  property  ;  the 
plaintiff  was  security  that  this  sum  should  be  so  applied  by  Rust :  trusting 
to  this  guarantee.  Fort  &  Story  advanced  the  $8000  to  Rust,  who  misapplied 
it  in  the  manner  stated  in  the  answer  to  the  interrogatories  of  the  bill.  In 
the  answer,  it  is  also  stated,  that  plaintiff  represented  that  a  quantity  of 
joists  and  iron-work  had  been  found  for  the  buildings  then  erecting  ;  but,  on 
inquiry,  defendant  found,  they  had  not  been  paid  for,  and  he  and  Fort  had 
been  compelled  to  purchase  them  at  a  cost  of  $1370.  This  sum,  added  to 
the  17000  misapplied  by  Rust,  was  a  diminution  of  the  value  of  the  property 
more  than  $8000  below  what  it  would  have  been,  if  the  plaintiff  had  fulfilled 
his  guarantee,  and  made  good  his  representation  ;  and  the  work  done  would 
be  worthless,  unless  the  buildings  had  been  made  tenantable.  Fort  &  Story 
had  no  option  but  to  submit  to  this  loss,  inasmuch  as  they  had  confided  in 
the  plaintiff,  that  he  would  do  what  he  was  engaged  to,  without  holding 
him  personally  bound  to  repay  them  the  $25,000  ;  $8300  of  which  was  lost 
to  them  in  the  manner  stated.  To  save  themselves,  they  were  thus  com- 
pelled to  advance  this  sura,  to  put  the  buildings  in  the  state  they  were 
stipulated  for,  when  they  made  the  agreement.  Under  such  circumstances, 
no  court  of  equity  could  have  considered  the  transaction  a  mortgage,  or  the 
plaintiff  as  entitled  to  any  relief. 

On  another  ground,  the  plaintiff's  case  was  divested  of  all  semblance  of 
equity.  He  had  laid  by  eleven  years,  after  he  had  voluntarily  cancelled  the 
counter  letter,  and  surrendered  the  property,  by  an  absolute  title  in  fee- 
simple,  during  which  time  he  had  given  no  notice  of  any  claim  on  his  part, 
or  any  intention  to  assert  a  right  of  redemption  ;  when  Fort  &  Story,  to  his 
knowledge,  were  making  costly  *improvement8,  under  the  full  belief  r^^.^^ 
that  they  owned  it ;  as  the  plaintiff  had  solemnly  engaged  that  they  1 
should  own  and  hold  it.  He  waited  till  all  risk  was  out  of  the  question, 
when  the  speculation  was  a  certain  great  one ;  and,  in  his  own  good  time, 
comes  into  a  court  of  equity,  demanding  a  re-conveyance,  and  offers  to  allow 
to  Story  five  per  cent,  per  annum  for  the  use  of  his  money  :  but  refusing 
even  to  make  the  heirs  of  Fort  a  party  ;  though  the  plaintiff  knew,  and 
stated  in  his  bill,  that  Story,  relying  on  his  contract,  had  purchased  out  his 
interest  at  a  large  advance.  For  this  delay,  the  bill  assigns  no  reason  or 
excuse,  nor  can  any  be  found  in  the  whole  record  ;  none  has  been  offered  in 
argument,  none  can  exist  to  which  any  court  of  equity  would  listen,  while 
it  respected  the  principles  laid  down  by  this  court,  at  the  same  term  in 
which  this  cause  was  first  before  it. 
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"  A  court  of  equity,  which  is  never  active  in  relief  against  conscience, 
or  public  convenience,  has  always  refused  its  aid  to  stale  demands,  where 
the  party  slept  upon  his  rights,  or  acquiesced  for  a  great  length  of  time. 
Nothing  can  call  forth  this  court  into  activity,  but  conscience,  good  faith 
and  reasonable  diligence.  When  these  are  wanting,  the  court  is  passive, 
and  does  nothing  :  laches  and  neglect  are  always  discountenanced  ;  and 
therefore,  from  the  beginning  of  this  jurisdiction,  there  was  always  a  limi- 
tation of  suits  in  this  court.  The  same  doctrine  has  been  repeatedly  recog- 
nised in  the  British  courts,  as  will  abundantly  appear  from  the  cases  already 
cited.  It  has  also  repeatedly  received  the  sanction  of  the  American  courts, 
Ac.  And  it  has  been  acted  upon  in  the  fullest  manner  by  this  court,  espe- 
cially in,''  &c.     Fiatt  v.  Vattier,  9  Pet.  416-17. 

With  submission,  then,  it  must  be  asked,  why  this  principle  should  not 
be  applied  to  this  case  ?  There  can  be  none  which  calls  more  loudly  for 
it ;  it  is  a  fundamental  rule  by  which  all  courts  of  equity  act ;  it  is  an 
essential  part  of  that  system  of  equity,  which  in  this  very  case,  this  court, 
two  years  ago,  held  to  be  in  force  in  Louisiana  ;  as  well  in  the  principles 
and  rules  of  decision,  as  in  matters  of  practice,  furnishing  the  law  of  the 
case,  in  place  of  the  local  law  which  was  then  suppressed.  In  Louisiana, 
ten  years  is  a  positive  bar,  by  limitation,  when  the  law  is  appHed  ;  the  prin- 
ciple of  analogy,  therefore,  would  apply  to  a  shorter  period  than  in  other 
states,  where  the  time  of  limitation  is  twenty  years.  In  such  a  case,  and 
circumstanced  as  this  case  is,  the  lapse  of  eleven  years,  wholly  unaccounted 
^  -.  for,  would  be  as  fatal  to  the  plaintiff's  claim  in  any  court  of  equity,  *in 
-I  England,  in  any  of  the  states,  or  in  this  court  ;  as  if  it  had  continued 
for  any  period,  however  long.  The  same  question  may  be  put  as  to  the 
rules  and  principles  on  which  equity  acts,  or  would  act,  in  annulling  con- 
tracts like  those  of  March,  June  and  August  1823  ;  also  as  to  the  establisheil 
rules  in  deciding  on  what  is  a  conditional  sale  or  a  mortgage,  as  likewise 
declared  at  the  same  time.     9  Pet.  445,  &c. 

One  answer  has  been  given  to  all  questions  which  can  be  put,  if  this 
case  is  to  be  decided  by  the  English  system  of  equity  jurisprudence,  as 
adopted  by  the  process  act  of  1792,  and  declared  to  be  a  part  of  the  law  of 
Louisiana  in  1835.  It  is  now  most  solemnly  adjudged,  that  this  case  is  not 
to  be  determined  by  "  the  principles,  rules  and  usages  of  courts  of  equity, 
as  contradistinguished  from  courts  of  law  ;"  that  it  depends  on,  and  is  gov- 
erned by  the  Louisiana  law  of  antichresis  or  mortgage  ;  by  which  no  length 
of  possession,  no  amount  expended  in  improvements,  no  laches  of  a  mort- 
gagor, however  incompatible  with  every  principle  of  common  justice  or 
English  equity,  can  bar  a  redemption,  without  a  sale.  Nay,  this  law,  by 
the  decree  as  now  made,  declares  Mr.  Livingston  to  be  a  minor,  under  a 
pupilage  so  strict,  that  his  contracts,  in  relation  to  this  property,  are  mere 
paper  and  pack-thread  ;  and  his  pledged  faith,  that  Fort  &  Story  should 
hold  and  enjoy  it,  idle  wind  ;  because  no  sale  was  made,  on  account  of  his 
repeated  and  most  urgent  eflForts  to  prevent  it.  He,  too,  the  distinguished 
jurist  who  revised  and  compiled  codes  for  Louisiana,  and  was  deeply  versed 
in  all  the  details  of  its  laws,  asks  this  court  to  give  him  the  benefit  of  this 
law  of  antichresiSy  as  the  only  ground  on  which  it  can  give  him  a  decree  for 
property,  without  irretrievably  compromitting  that  which  ho  deemed  far 
more  valuable — his  character. 
3:^2 
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Fort  &  Story  did  not  intend  to  pay  their  money  on  such  a  contract  as 
an  antichresis,  Mr.  Livingston  did  not  intend  to  mislead  or  deceive  them, 
by  persuading  them  to  waive  a  sale,  which,  under  such  a  contract,  was 
indispensable  to  bar  his  right  of  redemption  ;  he  did  not  cancel  the  counter- 
letter,  and  pledge  himself  that  his  equity  of  redemption  was  for  ever 
extinguished,  knowing  that  the  law  incapacitated  him  from  doing  it.  Fort 
&  Story  never  contemplated  that  their  only  right  to  the  property,  was  only 
a  pledge  upon  it,  for  their  money  and  legal  interest ;  nor  could  it  have 
entered  into  their  minds,  that  by  indulging  Mr.  Livingston,  in  avoiding  a 
public  sale,  they  were  thereby  giving  him  the  sole  benefit  of  their  capital, 
expended  in  the  *purcha8e  and  improvements,  as  well  as  the  appreci-  r^,  .^^ 
ation  in  value  of  the  property,  That  an  antichresis  was  ever  in  their  ^ 
minds,  cannot  be  pretended  ;  or  that  he  knew  that  the  contract  was  of  that 
nature,  and  intended  to  avail  himself  of  it,  if  a  change  of  times  should  make 
it  his  interest  to  do  so,  when  the  property  rose  to  a  sufficient  value,  while 
he  held  out  to  Fort  &  Story 'that  their  title  was  perfect — is  incredible.  He 
must  have  been  as  ignorant  of  the  law  as  they  were,  and  both  have  intended 
the  transaction  as  a  conditional  sale  ;  in  such  a  case,  a  court  of  equity  would 
so  reform  the  contract,  as  to  make  it  conform  to  the  real  intention  of  both 
parties. 

On  the  other  hand,  if  they  intended  the  contract  to  be  a  conditional  sale, 
and  he  intended  it  to  be  a  mortgage,  there  is  a  fatal  bar  to  this  case.  It  was 
laid  down  by  this  court,  in  1835,  that  where  the  contract  was  in  terms  a  con- 
ditional  sale,  it  would  not  be  turned  into  a  mortgage,  or  the  money  be  deemed 
a  loan  ;  unless  the  intention  to  do  so  was  mutual.  9  Pet.  450.  That  it  was 
not  so  in  this  case,  is  manifest  from  the  conduct  of  the  defendant,  and  his 
positive  oath  in  his  answer  ;  which  decidedly  negative  any  mutuality  of  in- 
tention. 

There  are,  then,  the  following  distinct  grounds  of  defence,  on  equitable 
principles,  to  the  plaintiff's  bill.  1.  He  has  failed  in  adducing  any  evidence, 
competent  to  vary  the  terms  of  the  original  contract.  2.  He  has  shown  no 
ground  for  annulling  the  subsequent  contracts,  or  why  they  are  not  binding 
on  him  in  equity.  3.  All  the  averments  in  the  bill  are  positively  denied  by 
an  answer,  directly  responsive,  which  remains  uncontradicted,  without  an 
attempt  to  disprove  any  part  of  it,  or  to  support  the  bill.  4.  The  plaintiff 
was  never  bound  to  repay  the  money  ;  and  the  defendant  incurred  the  whole 
risk  of  a  depression  in  the  value  of  the  property.  6.  The  defendant  never 
intended  to  enter  into  a  contract  of  loan  or  mortgage.  6.  The  plaintiff  is 
barred  by  the  lapse  of  time  and  acquiescence,  without  notice. 

If  then  the  decree  of  this  court,  at  this  term,  had  been  rendered  in  ac- 
cordance with  those  "principles,  rules  and  usages  of  a  court  of  equity," 
whioh  they  adjudged  two  years  before,  to  be  the  law  of  the  case,  the  decree 
of  the  court  below  must  have  been  affirmed ;  yet  is  now  reversed,  because 
the  local  law,  which  was  wholly  repudiated  then,  is  applicable  now.  Herein 
there  seems  to  me  an  utter  discrepancy  between  the  two  decrees  of  this 
court.  In  1835,  the  practice  and  law  of  Louisiana  was  displaced  by  the  prac- 
lice  and  law  of  equity  ;  by  the  rules  of  which  the  demurrer  was  overruled, 
when  it  must  have  been  sustained,  if  the  act  of  1792  had  not  been  in  force 
in  that  *state.  In  1837,  the  forms  and  modes  of  proceeding  in  equity  r».  ,^ 
HPi  retained  ;  whfch  deprive  the  defendant  of  the  benefit  of  the  law  *■ 

833 


410  SUPREME  COURT  [Jan'y 

Livingston  v.  Story. 

of  the  state,  compelling  a  plaintiff  who  sues  for  the  redemption  of  mort- 
gaged property,  according  to  the  law  of  antichreaiSy  to  join  all  the  original 
parties  ;  in  consequence  whereof,  the  plaintiff  retained  his  standing  in  court, 
which  he  must  otherwise  have  lost.  The  law  of  equity,  having  thus  per* 
formed  its  appointed  office,  is,  in  its  turn,  displaced  by  the  state  law,  and 
ceases  to  be  a  rule  of  decision  ;  the  law  of  antichresia  is  then  brought  in, 
to  perform  the  final  office  of  annulling  the  contracts  of  the  parties ;  taking 
the  property  from  the  defendant,  and  awarding  it  to  the  plaintiff.  Now,  if 
the  law  of  antichresis  must  govern  this  case,  it  is  by  sheer,  dry,  legal  right ; 
as  destitute  of  any  equity  as  it  is  contrary  to  its  most  sacred  principles,  when 
applied  to  such  a  case  as  this  ;  by  every  rule  of  its  action,  equity  calls  on  the 
plaintiff  to  show  "conscience"  in  his  claim  ;  "good  faith"  in  his  conduct ; 
and  reasonable  diligence  in  pursuing  hi.s  rights,  before  it  moves  one  step. 
Let  the  record  answer  how  these  calls  have  been  met. 

In  his  bill,  the  plaintiff  holds  the  defendant  to  the  most  strict  rules  of 
accounting,  as  a  trustee  or  agent ;  he  offers  to  pay  legal  interest -(which  is 
five  per  cent.)  on  the  money  due  in  August  1823  ;  say  $28,000  ;  which,  for 
eleven  years  at  the  time  of  filing  the  bill,  amounts  to  $15,400  :  so  that  defend- 
ant would  be  entitled  to  a  credit,  in  account,  of  $48,400,  from  which  must 
be  deducted  $29,700,  he  had  received  for  rents  up  to  1829  ;  and  at  the  rate 
stated,  he  would  be  indebted  to  the  plaintiff  in  1834.  The  plaintiff  would 
then  regain  a  property,  stated  in  his  bill  to  be  worth  $120,000,  and  by  Mrs. 
Fort  to  be  $200,000,  and  by  the  use  of  the  defendant's  money  ;  while  Story 
is  left  to  seek  his  remedy  against  her  for  the  $50,000,  paid  her  in  1832,  for 
her  share.  In  his  offer,  the  plaintiff  omits  any  credit  to  the  defendant,  for 
taxes  on  the  property,  or  compensation  as  his  bailiff  and  receiver,  for  collect- 
ing the  rents  of  the  buildings  erected  with  his  own  money,  as  it  now  seems, 
for  the  plaintiff's  use,  on  an  interest  of  five  per  cent,  in  New  Orleans.  This 
is  the  conscience  of  the  case.  Its  good  faith  can  be  ascertained  by  the  stip- 
ulations and  solemnly  declared  intentions  of  the  plaintiff,  in  the  contracts 
of  March  and  June  1823  ;  the  cancellation  of  the  counter-letter;  and  after 
an  utter  silence  for  eleven  years,  then,  for  the  first  time,  asserting  the  con- 
*Ai  1 1  **'*^*'  ^^  ^®  *^"  antichresis;  with  a  perpetual  right  of  redemption,  till 
1  a  sale  was  made  by  its  authority.  Reasonable  diligence  would  seem 
to  consist  in  the  plaintiff's  pleasure  ;  eleven  years  must  be  held  not  to  be  "a 
great  length  of  time,"  under  the  circumstances  of  this  case  ;  or  the  utter 
silence,  and  want  of  notice  for  this  period,  must  be  held  not  to  be  an  "ac- 
quiescence" in  the  defendant's  right.  It  has  been  a  truly  fortunate  i*csult 
for  the  plaintiff,  that  with  a  case  not  substainable  by  either  the  practice 
or  law  of  Louisiana,  or  by  the  rules  and  principles  of  a  court  of  equity, 
separately,  he  has  been  able  to  attain  his  object  at  one  term,  by  one  law, 
and  at  another  term,  by  the  other  ;  so  happily  applied,  as  to  meet  the  exigen- 
cies of  his  case  at  both  terms.  Had  the  one  law  been  made  the  rule  of  decis- 
ion on  the  whole  case,  I  might  have  acquiesced  in  the  result ;  as  it  is,  I  am 
constrained  to  dissent  from  the  whole  course  of  proceeding  ;  as,  in  my  settled 
judgment,  in  direct  conflict  with  the  acts  of  congress,  as  well  as  the  repeated 
and  most  solemn  adjudications  of  this  court. 

I  have  not  examined  into  the  law  of  antichresis  in  Louisiana,  for  the 
want  of  the  necessary  books ;  conceding,  however,  that  it  is  as  the  court 
has  connidered  it,  it  gives  the  plaintiff  a  sheer  legal  right,  for  the  violation 
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of  which  a  court  of  equity  is  riot  the  proper/orwm  to  resort ;  the  right  being 
in  contraventioD  of  the  fundamental  principle  of  such  courts,  the  remedy 
must  be  in  a  court  which  decides  by  the  rules  and  principles  of  the  civil  law  ; 
to  which  code  alone  such  a  contract  is  known. 

There  is  one  other  matter,  on  which  I  also  dissent  from  the  opinion  of  the 
court ;  which  has  too  important  an  effect  on  the  rules  of  pleading  and  prac- 
tice in  suits  in  equity,  to  be  passed  unnoticed  ;  and  is  in  my  opinion,  a 
dangerous  innovation,  unsupported  by  principle  or  precedent.  From  the 
preceding  view  of  this  case,  it  is  apparent,  that  if  Mr.  Livingston  had  been 
a  citizen  of  Louisiana,  he  could  have  sued  only  in  the  court  of  the  state  ;  his 
proceedings  must  have  been  according  to  its  practice  and  laws,  by  which  he 
must  have  made  Mrs.  Fort  a  party.  Admitting  his  right  to  the  property  to 
be  what  this  court  have  held  it,  it  would  have  placed  the  defendant  in  a 
very  different  position  from  that  in  which  he  now  stands,  without  the  least 
injury  or  inconvenience  to  the  plaintiff.  Mrs.  Fort  would  have  been  com- 
pelled to  refund  the  rents  she  had  received,  which,  by  the  decree,  the  defend- 
ant must  pay  ;  together  with  the  $50,000  she  received  from  him,  with  the 
accruing  interest ;  as  well  as  the  loss  sustained  by  receiving  only  five  per 
cent,  on  their  capital  ;  and  *probably,  paying  to  banks  eight  or  ten  r^^.- 
percent,  as  is  usual  in  Orleans.  See  3  Wheat.  ^4Q,  By  suing  in  a  ' 
court  of  the  United  States,  the  plaintiff,  by  the  aid  of  the  process  act  of 
1792,  has  protected  Mrs.  Fort,  and  thrown  the  whole  loss  on  Mr.  Story  ; 
leaving  him  the  chances  of  a  suit  with  her,  in  place  of  the  certain  remedy 
that  a  state  court  would  give  him.  To  him,  it  was  no  matter  of  form,  prac- 
tice or  mode  of  proceeding,  whether  he  was  sued  in  the  ono  or  the  other 
court  ;  it  may  be,  that  his  whole  indemnity  from  Mrs.  Fort  depended  on  it : 
to  the  plaintiff,  it  mattered  not,  so  that  he  obtained  the  benefit  of  the  law  of 
antichresis,  which  the  state  court  was  bound  to  administer,  as  much  as  tho 
court  below  was.  The  measure  of  justice  to  him  was  the  same  in  both 
courts.  It  was  by  being  a  citizen  of  New  York,  that  this  court  enabled  the 
plaintiff  to  overrule  the  demurrer ;  by  the  application  of  the  process  act  of 
1792,  the  law  of  the  case  was  changed  ;  so  that  it  was  a  most  important  fact 
in  its  bearing  on  the  merits  of  the  cause,  not  one  affecting  the  form  of  pro- 
ceeding in  the  suit.  It  was  averred  in  the  bill,  that  the  plaintiff  was  a 
citizen  of  New  York  :  the  defendant,  in  his  answer,  says,  "  that  he  does  not 
admit,  but  if  it  be  the  fact,  requires  proof  that  the  complainant  is  a  citizen 
of  the  state  of  New  York  ;  that  at  the  time  of  the  transaction  mentioned  in 
the  bill,  and  for  a  long  time  thereafter,  he  was  a  citizen  of  the  state  of 
Louisiana,  and  one  of  her  senators  in  the  congress  of  the  United  States;  and 
if  he  has  ceased  to  be  a  citizen  of  that  state,  the  defendant  knows  not  when, 
or  how,  and  calls  for  proof."  To  this  part  of  the  answer,  an  exception  was 
made,  because  the  objection  came  too  late,  after  a  demurrer  had  been  over- 
ruled. The  exception  was  overruled,  and  the  general  replication  was  filed. 
On  the  hearing,  one  deposition  was  read  on  the  part  of  the  plaintiff,  to  prove 
the  fact ;  but  in  my  opinion,  it  failed  to  do  so.  This,  however,  was  not 
deemed  material  by  the  court  ;  who  held,  that  the  averment  of  citizenship 
could  be  controverted  in  no  other  way  than  by  a  plea  in  abatement :  and 
that  not  having  done  so,  the  defendant  was  too  late  in  reserving  the  denial 
till  he  answered  ;  applying  to  the  case  the  same  rule  which  prevails  as  to 
pleas  to  the  jurisdiction  of  a  court  of  equity. 
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Had  this  been  a  suit  by  petition,  according  to  the  practice  of  the  state, 
a  denial  of  the  citizenship  or  alienage  could  have  been  made  in  the  answer, 
after  a  plea  in  bar,  and  the  cause  ordered  for  trial ;  it  was  so  decided  by 
this  court  in  1833,  declaring,  that  "  the  courts  of  Louisiana  do  not  proceed 
^  -  by  the  rules  of  the  common  law  ;*'  "their  *code  is  founded  on  the 
-'  civil  law,  and  our  inquires  must  be  confined  to  its  rules."  7  Pet.  429. 
This  plea  was  offered,  after  losue  joined  on  a  plea  in  bar,  and  after  the  argu- 
ment had  commenced  ;  the  court  might  admit  it,  and  the  court  might  also 
reject  it ;  it  was  in  the  discretion  of  this  court  to  allow  or  reject  this  addi- 
tional plea.  Ibid.  432.  In  1  Pet.  612,  it  was  decided,  that  a  district  court 
in  a  new  state  had  "  power  to  create  a  practice  for  its  own  government." 
The  practice  of  the  state  courts,  adopted  by  the  district  judge  of  Louisiana, 
has  been  always  recognised  by  this  court,  and  acted  on.  6  Pet.  198  ; 
7  Ibid.  429-30  ;  8  Ibid.  303.  In  Brown  v.  Keene,  this  very  objection  was 
taken  in  the  answer,  and  considered  by  the  court.     8  Ibid.  112,  115. 

Such  being  the  established  practice  of  the  court  below,  sanctioned  by 
this  court,  and  the  act  of  1824,  the  plaintiff  would  have  been  bound  to 
prove  this  averment,  and  considered  himself  so  bound  by  the  attempt  to  do 
it ;  but  this  court  has  relieved  him,  by  expunging  the  state  practice,  and 
substituting  what  they  assume  to  be  the  equity  practice  of  courts  of  chan- 
cery in  England.  The  consequence  of  which  is,  that  the  defendant  is  not 
allowed  to  deny  by  his  answer,  a  fact  averred  in  the  bill,  unless  by  a  plea 
in  abatement,  in  which  he  tJikes  on  himself  the  burden  of  disproving  it : 
of  course,  if  he  fails  in  doing  so,  the  averment  must  be  taken  to  be  true, 
without  any  proof  offered  by  the  plaintiff  to  sustain  it.  That  this  decision 
of  the  court  is  as  repugnant  to  its  own  principles,  often  declared,  and  to 
the  rules  of  pleading  in  equity  cases,  as  it  is  to  the  recognised  practice 
of  the  court  below,  is  clear  to  my  mind.  By  the  1 8th  rule  prescribed  by  this 
court,  "for  the  practice  of  the  courts  of  equity  of  the  United  States  ;" 
"  the  defendant  may,  at  any  time  before  the  bill  is  taken  for  confessed,  or 
afterwards,  with  the  leave  of  the  court,  demur  or  plead  to  the  whole  bill, 
or  part  of  it  ;  and  he  may  demur  to  part,  plead  to  part,  and  answer  to  the 
residue,"  <fcc.  7  Wheat,  xix.  By  the  23d  rule,  "the  defendant,  instead 
of  filing  a  formal  demurrer  or  plea,  may  insist  on  any  special  matter  in  his 
answer  ;  and  have  the  same  benefit  thereof,  as  if  he  had  pleaded  the  same 
matter  or  had  demurred  to  the  bill."   Ibid. 

When  this  case  was  before  this  court,  two  years  ago,  this  was  their  lan- 
guage :  "  It  is  an  established  and  universal  rule  of  pleading  in  chancery, 
that  a  defendant  may  meet  a  complainant's  bill  by  several  modes  of  defence. 
He  may  demur,  answer  and  plead  to  different  parts  of  a  bill."  9  Pet.  658. 
^  ,  Such  were  the  rules  of  equity  then.  *There  must  have  been  a  great 
J  change  in  equity  practice  since,  if  a  defendant  may  not  now  deny  in 
his  answer  any  averment  in  the  bill,  or  call  for  proof  of  any  fact  averred, 
as  to  which  he  has  not  sufficient  knowledge,  to  be  safe  in  admitting  or  deny- 
ing it.  When  he  answered  this  bill,  there  was  no  rule  of  this  or  any  court 
of  equity,  by  which  the  averment  of  citizenship  was  exempted  from  the 
special  rules  of  this  court,  or  "  the  established  and  universal  rule  of  plead- 
ing in  chancery  :"  it  was  not  a  privileged  allegation,  but  like  all  others 
material  to  the  plaintiff's  standing  in  court,  he  was  bound  to  prove  it,  when 
called  on  by  an  answer,  which  did  not  admit,  or  put  it  in  issue  by  a  denial. 
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It  is  hard,  indeed,  on  the  defendant,  that  he  suffers  under  the  adoption  of  a 
rule  unknown  to  the  law  or  practice  of  equity  ;  when  he  put  in  his  answer, 
his. counsel  looked  to  the  existing  rules,  after  he  found  that  the  rules  of  the 
state  practice  had  been  superseded  ;  and  mu^t  have  felt  safe  in  following 
those  which  had  been  laid  down  as  universal,  in  that  opinion  which  fastened 
the  equity  code  of  England  on  the  state  and  people  of  Louisiana.  They 
had  a  right  to  confide  in  its  future  administration,  according  to  the  rules 
and  principles  promulgated  by  that  tribunal,  which,  by  its  own  power, 
imposed  it  on  them.  It  has  been  held  by  this  court,  for  more  than  forty 
years,  that  an  express  averment  of  citizenship  is  necessary  to  enable  a  cit- 
izen of  one  state  to  sue  in  the  federal  court  of  another ;  that  it  is  a  special 
privilege,  conferred  by  the  constitution  and  the  judiciary  act,  to  which 
the  plaintiff  must  show  his  right  by  the  record  ;  that  the  averment  miist  be 
positive,  and  not  in  the  alternative  (8  Whe«t.  11*2)  ;  that  it  must  be  in  the 
body  of  the  bill,  and  does  not  suffice  that  it  is  in  the  title  or  caption  ;  that 
it  is  not  only  a  fatal  defect  after  a  final  decree  ;  but  it  is  deemed  so  import- 
ant that  the  judges  feel  bound  to  notice  it,  though  counsel  do  not.  8  Pet. 
148. 

When  the  whole  action  of  a  court  of  equity  on  a  bill,  which  does  not,  in 
its  body,  contain  this  averment  in  positive  terms,  is  thus  a  mere  nullity,  and 
a  final  decree  does  not  cure  the  defect,  it  is  a  most  strange  conclusion,  that 
it  cannot  be  denied  by  the  answer,  or  the  plaintiff  be  put  to  its  proof  ; 
that  as  one  of  the  allegata  of  the  bill,  it  is  indispensable,  while  as  one  of 
the  probata^  it  is  immaterial.  As  the  defect  goes  to  the  jurisdiction  of  the 
court,  it  would  seem  consonant  to  reason,  as  well  as  to  law,  that  if  the  aver- 
ment of  the  fact  was  material,  its  truth  was  equally  so  ;  yet  if  the  doctrine 
of  the  court  is  sound,  the  defendant  cannot  put  the  plaintiff  on  proof  of  it, 
or  make  it  a  matter  in  issue,  on  which  he  can  adduce  negative  evidence.  By 
♦putting  the  defendant  to  his  plea  in  abatement,  the  court  seem  to  r^^^c 
me  to  have  overlooked  its  requisites.  Such  a  plea  must  be  on  oath  ;  *- 
and  it  must  give  the  plaintiff  a  better  writ  or  bill,  by  pointing  out  how  he 
ought  to  sue  :  such  are  its  requisites  in  a  suit  of  law  or  equity.  1  Day's 
Cora.  Dig.  151  ;  1  P.  Wms.  477  ;  Beames  92-3  ;  1  Ves.  sen.  203-4. 

The  requisites  of  all  pleas  in  equity  are  also  overlooked.  A  plea  must 
set  up  matter  not  in  the  bill;  some  new  fact  as  a  reason  why  the  bill  should 
be  delayed,  dismissed  or  not  answered;  or  the  plea  will  be  overruled.  Mitf. 
177-9;  Beames  2-7;  2  Madd.  346  (Am.  ed.). 

The  nature  and  effect  of  a  plea  to  the  jurisdiction  of  a  court  of  equity, 
are  also  wholly  misapprehended.  It  does  not  deny  the  plaintiff's  right  to 
relief,  or  that  the  bill  does  not  contain  matter  proper  for  the  cognisance  of  a 
court  of  equity  ;  but  it  is  made  on  the  ground,  that  the  court  of  chancery  is 
not  the  proper  one  to  decide  it ;  it  admits  the  jurisdiction  of  equity,  but 
asserts  that  some  other  court  can  afford  the  remedy.  Mitf.  180  ;  Beames  57. 
This  must  be  done  by  matter  set  up  in  the  plea  ;  because  the  court  of  chan- 
cery, being  one  of  general  jurisdiction  in  equity,  an  exception  must  be  made 
out  by  the  party  who  claims  an  exemption,  in  order  to  .arrest  its  jurisdic* 
tion.  Mitf.  186  ;  Beames  57,  91  ;  1  Vern.  59 ;  2  Ibid.  483  ;  1  Ves.  sen.  264. 
This  objection  must  be  by  plea,  and  cannot  be  taken  by  demurrer  ;  it  must 
show  what  court  has  cognisance  of  the  case  ;  that  it  is  a  court  of  equity, 
and  can  give  the  plaintiff  a  remedy  ;  if  no  circumstance  can  give  jarisdio- 
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tion  to  the  coart  of  chancery,  then  no  plea  is  necessary  ;  a  demurrer  is  good. 
Mitf.  123-4  ;  Beames  lOO-l";  1  Atk.  6*4  ;  1  Saund.  74  ;  1  Dick.  129  ;  3  Bro. 
C.  C.  301  ;  2  Ves.  sen.  367. 

From  this  view  of  a  plea  to  the  jurisdiction  of  the  court  of  chancery  in 
England,  it  must  he  manifest,  that  there  is  and  can  be  no  analogy  between 
its  jurisdiction  and  that  of  a  circuit  or  district  court,  sitting  as  such ;  the 
former,  being  general,  attaches  to  every  case  not  brought  within  an  excep- 
tion, by  matter  specially  pleaded,  showing  that  the  case  is  cognisable  in 
some  inferior  court  of  equity,  competent  to  give  the  relief  prayed  ;  the  lat- 
ter is  special,  and  limited  to  the  cases  specially  enumerated,  within  which 
the  plaintiff  must  bring  himself,  by  averment  and  proof  of  the  necessary 
fact.  A  denial  of  this  fact  does  not  oust  an  existing  general  jurisdiction  ; 
it  puts  in  issue  the  only  fact  which  can  give  the  court  cognisance  of  the 
case  :  no  fact  or  matter,  not  in  the  bill,  is  set  up  by  way  of  avoidance  or 
^  delay,  or  as  a  reason  for  not  answering  ;  nothing  is  put  in  issue  *but 

-I  the  truth  of  the  allegation,  in  which  the  plaintiff  claims  a  right  and 
privilege  denied  to  the  citizens  of  Louisiana.  He  has  claimed,  and  the  court 
have  granted  him,  a  much  higher  privilege  than  that  of  merely  suing  in  a 
federal  court ;  he  is  exempted  from  the  obligation  of  suing,  according  to  the 
law  and  practice  of  the  state  ;  the  benefit  of  the  equity  code  of  England  is 
given  to  him,  and  the  defendant  deprived  of  the  right  secured  to  him  by  the 
law  of  the  state,  that  of  having  the  heirs  of  his  former  partner  made  a  party. 
The  plaintiff's  privilege  is  the  defendant's  oppression  ;  the  plaintiff  is  a 
favored  suitor  ;  not  because  he  is  a  citizen  of  New  York,  in  truth  or  in  fact, 
but  merely  because  he  says  in  his  bill  that  he  is  ;  and  the  defendant  must 
submit  to  all  the  consequences  of  the  averment  being  true,  unless  he  will 
also  consent  to  undergo  the  perils  and  inflictions  of  a  plea  in  abatement. 
We  have  seen  what  its  requisites  are  :  now  let  them  be  applied  to  this  case, 
and  the  consequences  of  such  a  plea.  It  must  be  on  oath,  the  fact  is  not 
within  his  knowledge  ;  he  swears  to  a  negative  of  a  fact  asserted  in  the 
bill,  whereby  he  is  compelled  to  incur  the  risk  of  perjury.  As  pleas  in  abate- 
ment in  the  court  of  chancery  are  governed  by  the  same  rules  as  in  a  court 
of  law  (1  Ves.  sen.  203  ;  Beames  89-90),  there  is  another  rule  worthy  of 
notice  :  ''  If  the  plaintiff  take  issue  on  a  plea  in  abatement,  and  it  be  found 
against  the  defendant,  then  final  judgment  is  given  against  him."  2  Saund. 
Ilia,  note  3,  and  cases  cited.  He  must,  therefore,  incur  the  danger  of  a 
final  decree  against  him,  if  he  does  not  make  out  his  negative  issue  ;  his 
plea  must  be  overruled,  because  it  sets  up  new  matter  not  in  the  bill.  He 
must  give  the  plaintiff  a  better  writ  or  bill,  by  showing  that  some  other 
court  of  equity  has  cognisance  of  the  case  ;  this  is  impossible,  in  Louisiana, 
in  which  there  is  no  such  court  :  his  plea  is  then  bad,  because  he  cannot 
comply  with  the  requisites,  unless  it  is  incumbent  on  him  to  do  it,  in  the 
only  possible  way  left  him.  He  can  set  up  new  matter,  by  averring  that 
the  plaintiff  is  a  citizen  of  some  other  state  than  New  York  or  Louisiana, 
and  thus  give  the  plaintiff  a  better  bill;  for  then  the  same  court  would  have 
jurisdiction,  so  that  the  plea  would  be  nugatory,  and  subject  the  defendant 
to  all  the  consequences  which  he  sought  to  avoid.  The  reason  given  for  the 
rule  of  pleading,  in  chancery,  shows  its  entire  inapplicability  to  a  suit  in  a 
federal  court.  *'  The  reason  of  this  is,  that  in  suing  for  his  right,  a  person 
is  not  to  be  sent  everywhere  to  look  for  a  jurisdiction  ;  but  must  be  told 
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what  other  court  has  jurisdiction,  or  what  other  writ  is  proper  for  him,  and 
this  is  matter  *of  which  the  court,  where  the  action  is  brought,  is  to  r*i|^ 
judge."     1  Ves.  sen.  203.     The  plaintiff  knows  his  own  residence.       ^ 

It  would  be  the  most  perfect  anomaly  in  pleading,  to  draw  up  a  plea  to 
the  jurisdiction  of  the  court  of  chancery,  in  the  English  form,  and  apply  it 
to  a  bill  in  equity  in  a  circuit  court  of  the  United  States,  so  as  to  meet  the 
averment  of  citizenship  of  the  plaintiff,  according  to  the  present  decision  of 
this  court.  Its  exhibition  to  an  equity  pleader  in  Lincoln's  Inn,  who  would 
read  our  constitution,  the  judiciary  act,  the  rules  and  decisions  of  this  court, 
would  not  fail  to  cause  him  to  admire  it  as  an  improvement  in  the  science 
of  pleading.  For  myself,  I  am  utterly  unable  to  comprehend,  that  the 
denial  of  an  avermont  of  a  fact  in  a  bill,  can  be  deemed  a  plea  of  any  kind, 
unless  it  is  the  general  issue,  or  a  special  issue  on  that  fact ;  to  be  a  plea  in 
abatement,  or  in  bar,  every  rule  of  pleading  in  law  or  equity  requires  that 
it  should  set  up  some  matter  not  in  the  bill.  And  I  can  imagine  no  greater 
departure  from  the  practice  and  principles  of  equity,  than  to  deprive  a 
defendant  of  the  right  of  denying  a  fact  stated  in  the  bill,  unless  by  expos- 
ing himself  to  the  perils,  &nd  incurring  the  consequences  of  a  plea  in  abate- 
ment. If  the  decision  now  made,  remains  the  law  of  the  court,  the  rule 
must  be  carried  out  to  all  its  consequences.  Equity  pleading  is  a  science  ;  its 
settled  rules  form  an  admirable  system  ;  but  an  innovation  upon  them  would 
produce  the  most  crying  injustice.  To  my  mind,  there  cannot  be  a  case 
which  can  more  forcibly  illustrate  the  dangerous  effects  than  the  present, 
when  the  record  is  examined,  and  its  judicial  history  compared,  throughout 
its  progress  to  its  present  state,  with  the  acts  of  congress,  the  rules  of 
practice,  and  decisions  of  this  court. 

For  these  reasons,  I  feel  constrained  to  express  my  dissent  to  the  whole 
course  of  the  court  in  this  case ;  whether  it  is  tested  by  the  practice  and  law 
of  Louisiana,  or  the  English  system  of  equity,  it  is  an  entire  departure  from 
both,  if  I  can  understand  either.  The  transition  from  the  one  system  to  the 
other,  in  the  different  stages  of  the  cause  (each  operation  to  the  manifest 
prejudice  of  the  defendant),  tends,  in  my  opinion,  to  the  worst  of  all  con- 
sequences— utter  uncertainty  in  the  administration  of  the  law  in  Louisiana. 
If  the  legislative  or  judicial  authority  of  the  Union  could  command  any 
respect,  the  process  act  of  1792  never  did  or  could  apply  to  that  state;  if 
both  are  overruled  by  one  decision,  it  cannot  be  expected,  that  the  solemn 
adjudications  of  this  court  will  hereafter  be  deemed  better  evidence  of  its 
rules  of  practice,  or  the  principles  of  equity,  than  they  have  been  *in  r^^io 
their  bearing  on  the  present  case.  *- 

My  opinion  on  the  general  equity  and  merits  of  the  case  is  as  much  at 
variance  with  that  of  the  court,  as  it  is  on  the  subjects  to  which  my  atten- 
tion has  been  mainly  directed ;  I  have  forborne  an  examination  of  this  part 
of  the  case,  for  obvious  reasons.  Whether  the  property  in  question,  however 
valuable,  shall  be  held  by  the  plaintiff,  or  defendant,  is  a  matter  of  small 
concern,  compared  with  the  consequences  which  must  follow  from  the  decrees 
rendered,  if  the  opinions  and  reasoning  of  the  court  must  henceforth  be 
taken  as  the  established  law. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
district  court  of  the  United  States  for  the  eastern  district  of  Louisiana,  and 
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was  argued  by  counsel :  On  consideration  whereof,  it  is  ordered  and 
adjudged,  and  decreed,  that  the  decree  of  the  said  district  court,  dismissing 
the  b»Il  of  the  complainant,  be  and  the  same  is  hereby  revei'sed  and  annulled  ; 
the  court  being  of  opinion,  that  the  transaction  of  the  25th  of  July  1822, 
between  John  A.  Fort,  Benjamin  Story  and  Edward  Livingston,  was  a  loan  to 
the  said  Edward  Livingston,  secured  by  a  pledge,  denominated  an  antichresis^ 
in  the  law  of  Louisiana.  And  it  is  hereby  further  ordered,  adjudged  and 
decreed,  that  the  cause  be  sent  back  for  further  proceedings  in  the  court 
below,  with  directions  that  the  cause  be  referred  to  a  master,  to  take 
an  account  between  the  parties.  And  it  is  hereby  further  ordered,  adjudged 
and  decreed,  that  in  taking  said  account,  there  be  allowed  to  the  defendant 
all  advances  which  shall  be  shown  to  have  been  made  by  him,  or  paid  on 
account  of  the  loan  made  to  Edward  Livingston,  on  the  25th  day  of  July, 
in  the  year  1822,  with  the  interest  which  the  said  Edward  Livingston  agreed 
to  pay,  of  eighteen  per  cent,  per  annum,  to  be  calculated  upon  cash  advances, 
from  the  time  it  was  made,  until  the  5th  of  August  1823,  and  after  that 
time,  at  legal  interest.  And  further,  that  in  taking  said  account,  the 
defendant  be  allowed  all  reasonable  expenditures  made  by  the  defendant 
and  John  A.  Fort,  in  building,  repairing  and  safe-keeping  of  the  property 
pledged  by  the  said  Edward  Livingston,  to  secure  the  loan  made  to  him  on 
the  25th  day  of  July  1822,  and  that  the  complainant  be  credited  in  such 
account  with  all  such  sums  as  the  defendant,  or  John  A.  Fort,  or  either  of 
them,  have  received  from  the. said  property;  and  that  in  taking  such 
account,  the  rents  and  profits  be  applied,  first,  to  the  payment  of  the  sums 
*4iQl  "^^^ssarily  ^incurred  in  building  and  repairing;  secondly,  to  the 
^  payment  of  the  interest  on  the  sums  which  shall  appear  to  have  been 
advanced  on  the  said  loan,  or  in  the  improvement  of  the  lot ;  and  thirdly, 
to  the  discharge  of  the  principal  of  the  said  loan.  And  if,  on  taking  said 
account,  it  shall  appear  that  there  is  a  balance  due  to  the  compl£iinant,  it  is 
hereby  further  ordered,  adjudged  and  decreed,  that  the  defendant  pay  to 
the  complainant  such  balance,  within  six  months  from  the  time  of  entering 
the  final  decree  in  the  cause,  and  shall  surrender  and  reconvey  the  said  prop- 
erty to  the  complainant,  or  such  person  or  persons  as  shall  be  shown  to  be 
entitled  to  the  same.  And  if,  upon  the  taking  of  said  account,  it  shall  be 
found  that  any  balance  is  due  from  the  estate  of  the  said  Edward  Living- 
ston, deceased,  to  the  defendants,  it  is  hereby  further  ordered,  adjudged  and 
decreed,  that  on  paying  or  tendering  to  the  defendant  the  said  balance,  he 
shall  deliver  up  the  possession,  and  reconvey  to  the  person  or  persons  who 
shall  appear  to  be  entitled  to  the  same,  the  property  so  pledged,  to  secure 
the  aforesaid  loan.  And  it  is  further  ordered,  adjudged  and  decreed,  that 
in  case  a  balance  shall  be  found  due  to  the  defendant,  and  shall  not  be  paid 
within  six  months  after  a  final  decree  of  the  district  court,  then  the  said 
property  shall  be  sold,  at  such  time  and  on  such  notice  as  the  said  court  shall 
direct ;  and  that  the  proceeds  be  first  applied  to  the  payment  of  the  balance 
due  the  defendant,  and  the  residue  thereof  be  paid  to  the  complainant.' 

'  For  further  proceedings  in  this  cause,  see  and  the  sum  of  $32,968.18,    found  due   to 

Ik  Pet  889,  and  18  Id.  859.     The  plaintiffs  them,  by  the  report  of  a  master,  on  a  settlement 

•ventually  recovered  the  property  in  dispute,  of  the  accounts  between  the  parties. 
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same. 


*The   Proprietors  of   the  Ohaeles  River  Bridge,  Plaintiflfs  in      [*420 
error,  v.  The  Proprietors  of  the  Wabben  Bridge  and  others. 

Constitutional    law. — Protection  of  corporate  fra^ichisea. — Competing 

bridge  charters. 

In  1650,  the  legislature  of  Maasachusetts  granted  to  Harvard  College,  the  liberty  and  power  to 
dispose  of  a  ferry,  by  lease  or  otherwise,  from  Charlestown  to  Boston,  passing  over  Charles 
river ;  the  right  to  set  up  a  ferry  between  these  places  had  been  given  by  the  governor,  under 
the  authority  of  the  court  of  assistance,  by  an  order  dated  November  9th,  1686,  to  a  particular 
individual;  and  was  afterwards  leased  suceesAively  to  others,  they  having  the  privilege  of 
taking  tolls  regulated  in  the  grant ;  and  when,  in  1650,  the  franchise  of  this  ferry  was  granted 
to  the  college,  the  rights  of  the  lessees  in  the  same  had  expired  ;  under  the  grant,  the  college 
continued  to  hold  the  ferry,  by  its  lessees,  and  receive  the  profits  therefrom,  until  1785,  when 
the  legislature  of  Massachusetts  incorporated  a  company  to  build  a  bridge  over  Charles  river, 
where  the  ferry  stood,  granting  them  tolls  ;  the  company  to  pay  to  Harvard  College  200/.  a 
year,  duiing  the  charter,  for  forty  years,  which  was  afterwards  extended  to  seventy  years ; 
after  which  the  bridge  was  to  become  the  property  of  the  comroonwealth.  The  bridge  was 
built,  under  this  charter,  and  the  corporation  received  the  tolls  allowed  by  the  law ;  always 
keeping  the  bridge  in  order,  and  performing  all  that  was  enjoined  on  them  to  do.  In  1828,  the 
legislature  of  Massiichusetts  incorporated  another  company,  for  the  erection  of  another  bridge, 
the  Warren  bridge,  over  Charles  river,  from  Charlestown  to  Boston,  allowing  the  company  to 
take  tolls  ;  commencing  in  Charlestown,  near  where  the  Charles  river  bridge  commenced,  and 
terminating  in  Boston,  about  800  feet  from  the  termination  of  the  Charles  river  bridge ;  the 
bridge  was  to  become  free  after  a  few  years,  and  had  actually  become  free.  Travellers,  who 
formerly  passed  over  the  Charles  river  bridge,  from  Charlestown  square,  then  passed  over  the 
Warren  bridge  ;•  hnd  thus  the  Charles  River  Bridge  company  were  deprived  of  the  tolls  they 
would  have  otherwise  received  ;  the  value  of  the  franchise  granted  by  the  act  of  1785,  wus 
thus  entirely  destroyed.  The  proprietors  of  the  Charles  river  bridge  filed  a  bill  in  the  supreme 
judicial  court  of  Mussachusetts,  against  the  proprietors  of  the  Wnrreii  bridge,  first,  for  an 
injunction  to  prevent  the  erection  of  the  bridge,  and  afterwards  for  general  relief ;  stating  that 
the  act  of  the  legislature  of  Msissachusetts  authori/Jng  tlie  building  of  the  Warren  bridge,  was 
an  act  impairing  the  obligations  of  a  contract,  and  therefore,  repugnant  to  the  constitution  of 
the  United  States  ;  the  supreme  court  of  Massachusetts  dismissed  the  bill  of  the  complainants ; 
and  the  case  was  brought  by  writ  of  error  to  the  supreme  court  of  the  United  States,  under  the 

.  provisions  of  the  25th  section  of  the  judiciary  act  of  1789.  The  judgment  of  the  supreme  judi- 
cial court  of  Massachusetts,  dismissing  the  bill  of  the  plaintiffs  in  error,  wus  affirmed. 

The  court  are  fully  sensible,  that  it  is  their  duty,  in  exercising  the  high  powers  conferred  on  them 
by  the  constitution  of  the  United  States,  to  deal  with  these  great  and  extensive  interests  (char- 
tered property),  with  the  utmost  caution  ;  guarding,  *so  far  as  they  have  power  to  do  so,  r*49t 
the  rights  of  property,  at  the  same  time,  carefully  abstaining  from  any  encroachment   ^ 
on  the  rights  reserved  to  the  states. 

The  plaintiffs  in  error  insisted  on  two  grounds,  for  the  reversal  of  the  Judgment  or  decree  of  the 
supreme  court  of  Massachusetts :  1.  That  by  the  grant  of  1650,  Harvard  College  was  entitled, 
in  perpetuity,  to  the  right  to  keep  a  ferry  between  Charlestown  and  Boston;  that  the  right  was 
exclusive,  and  the  legislature  had  no  right  to  establish  another  ferry,  on  the  same  line  of  travel, 
because  it  would  infringe  the  rights  of  the  college  and  those  of  the  plaintiffs,  under  the  charter 
of  1785.  2.  That  the  true  construction  of  the  acts  of  the  legislature  of  Massachusetts,  grant, 
ing  the  privilege  to  build  a  bridge,  necessarily  imported,  that  the  legislature  would  not  author- 
ize another  bridge,  and  especially  a  free  one,  by  the  side  of  the  Charles  river  bridge ;  so  that 
the  franchise  which  they  held  would  be  of  no  value ;  and  that  this  grant  of  the  fraochise  of  the 
ferry  to  the  college,  and  the  grant  of  the  right  of  pontage  to  the  proprietors  of  the  Charles 
river  bridge,  was  a  contract  which  was  impaired  by  tlie  law  authorizing  the  erection  of  the  War- 
ren bridge.  It  is  very  clear,  that  in  the  form  in  which  this  case  comes  before  us,  being  a  writ 
of  error  to  a  state  courts  the  plaintiffs,  in  claiming  under  either  of  these  rights,  must  place 
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themselves  on  the  ground  of  contract :  and  cannot  support  theiDselves  upon  the  principle,  that 
the  law  divestfl  vested  rights.  It  is  well  settled,  by  the  decisions  of  this  court,  that  a  state 
'  law  may  be  retrospective  in  its  character,  and  may  divest  vested  rights  ;  and  yet  not  violate 
the  oonstitatiou  of  the  United  States,  unless  it  also  impairs  the  obligation  of  a  contract.  Sat- 
terlee  v.  Matthewt^on,  2  Pet.  413,  cited. 

The  ferry- right  wlrich  was  owned  by  Harvard  College,  was  extinguished  by  the  building  of  the 
Charles  river  bridge ;  the  ferry,  with  all  its  privileges,  was  then  at  an  end  for  ever,  and  a 
compensation  in  money  was  given  in  lieu  of  it. 

Afr  the  franchise  of  the  ferry,  and  that  of  the  bridge,  are  different  in  their  nature,  and  were  each 
established  by  separate  grants,  which  have  no  words  to  connect  the  privileges  of  the  one,  with 
the  privileges  of  the  other ;  there  U  no  rule  of  legal  interpretation,  which  uoulU  authorize  the 
court  to  associate  these  grants  together,  and  to  infer  that  any  privilege  was  intended  to  be 
given  to  the  bridge  company,  merely  because  it  had  been  conferred  on  the  other  ;  the  charter 
of  the  bridge  is  a  written  instrument,  and  must  speak  for  itself,  and  be  interpreted  by  iis  own 
terms. 

The  grant  to  the  bridge  company  is  of  certain  franchises,  by  the  public,  to  a  private  corpora- 
tion, in  a  matter  where  the  public  interest  is  concerned  ;  there  is  nothing  in  the  local  situation 
of  thii  country,  or  in  the  nature  of  our  political  institutions,  which  should  lead  this  court 
to  depart  fi*om  the  rules  of  construction  of  statutes,  adopted  under  the  system  of  jurisprudence 
which  we  have  derived  from  the  English  law ;  no  good  reason  can  be  assigned,  for  introducing 
a  new  and  adverse  rule  of  construction  in  favor  of  corporations,  while  we  adopt  and  adhere 
to  the  rules  of  construction  known  to  the  English  common  law,  in  every  other  ci^e,  without 
exception. 

Public  grants  are  to  be  consttued  strictly.  In  the  case  of  the  United  States  v.  Arredondo,  6  Pet. 
736,  the  leading  cases  on  this  subject  are  collected  together  by  the  learned  judge,  who  deliv- 
ered the  opinion  of  the  court :  and  the  principle  recognised,  that  in  grants  by  the  fmblic, 
nothing  passes  by  implication.  Jackson  v.  Lamphire,  3  Pet.  289 ;  Beaty  v.  knowler,  4  Ibid. 
166  ;  Providence  Bank  v.  Billings,  Ibid.  614,  cited. 

In  the  case  of  the  Providence  Bank  v.  Billings,  4  Pet.  514,  Chief  Justice  Marshall,  speaking 
of  the  taxing  power,  said,  '*  as  the  whole  community  is  interested  in  retaining  it  undiminished, 

*4221  ^^^^  community  has  a  right  to  insist,  that  *its  abandonment  ought  not  to  be  presumed 
-*  in  a  case  in  which  the  deliberate  purpose  of  the  state  to  abandon  it  does  not  appear.'* 
The  case  now  before  the  court,  is,  in  principle,  precisely  the  same ;  it  is  a  charter  from  a  state ; 
the  act  of  incorporation  is  silent  in  relation  to  the  contested  power  ;  the  argument  in  favor  of 
the  proprietors  of  the  Charles  river  bridge  is  the  same,  almost,  in  words,  with  that  used  for 
the  Providence  Bank  ;  that  is,  that  the  power  claimed  by  the  state,  if  it  exists,  must  be  so  used 
as  not  to  destroy  the  value  of  the  franchise  they  have  granted  to  the  corporation  ;  the  argu- 
ment must  receive  the  same  answer.  And  the  fact,  that  the  power  has  been  already  exercised 
so  as  to  destroy  the  value  of  the  franchise,  cannot  in  any  degree  affect  the  principle  ;  the  exis- 
tence of  the  power  does  not,  and  cannot  depend  upon  the  circumstance  of  its  having  been  exer- 
cised or  not. 

The  object  and  the  end  of  all  government  is,  to  promote  the  happiness  and  prosperity  of  the 
community  by  which  it  is  established ;  and  it  can  never  be  assumed,  that  the  government 
intended  to  diminish  its  power  of  accomplishing  the  end  for  which  it  was  created  ;  and  in  a 
country  like  ours,  free,  active  and  enterprising,  continually  advancing  in  numbers  and  wealth, 
new  channels  of  communication  are  daily  found  necessary  both  for  travel  and  trade;  and  are 
essential  to  the  comfort,  convenience  and  prosperity  of  the  people.  A  state  ought  never  to 
be  presumed  to  surrender  this  power ;  because,  like  the  taxing  power,  the  whole  community 
have  an  interest  in  preserving  it  undiminished  ;  and  when  a  corporation  alleges,  that  a  state  has 
surrendered,  for  seventy  years,  its  power  of  improvement  and  public  accommodation,  in  a 
great  and  important  line  of  travel,  along  which  a  vast  number  of  its  citizens  must  daily  pass, 
the  community  have  a  right  to  insist,  in  the  language  of  this  court,  "  that  its  abandonment 
ought  not  to  be  presumed,  in  a  case  in  which  the  deliberate  purpose  of  the  state  to  abandon  it 
doe.s  not  appear."  The  continued  existence  of  a  government  would  be  of  no  great  value,  if, 
by  implications  and  presumptions,  it  was  disarmed  of  the  powers  necessary  to  accomplish  the 
ends  of  its  creation ;  and  the  functions  it  was  designed  to  perform,  transferred  to  the  hands  of 
privileged  corporations.  The  rule  of  construction  announced  by  the  oourt,  was  not  confined 
to  the  taxing  power,  nor  is  it  so  limited  in  the  opinion  delivered  ;  on  the  contrary,  it  was  dis- 
tinctly placed  on  the  ground,  that  the  interests  of  the  community  wore  concerned  in  preserving 
undiminished,  the  power  then  in  question  ;  and  whenever  any  power  of  the  state  is  said  to  b« 
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surrendered  or  diminished,  whether  it  be  the  taxing  power,  or  any  other  affecting  the  public 
interest,  the  same  principle  applies  and  the  rule  of  construction  roust  bo  the  same.  No  one  will 
question,  that  the  interests  of  the  great  body  of  the  people  of  the  state,  would,  in  this  instance, 
be  affected  by  the  surrender  of  this  great  line  of  travel  to  a  single  corporation,  with  the  right 
to  exact  toll  and  exclude  competition  for  seventy  years.  While  the  rights  of  private  property 
are  sacredly  guarded,  we  must  not  forget,  that  the  community  also  have  rights ;  and  that  the 
happiness  and  well-being  of  every  citizen  depends  on  their  faithful  preservation. 

The  act  of  incorporation  of  the  proprietors  of  the  Charles  river  bridge,  is  in  the  usual  form,  and 
the  privileges  such  as  are  commonly  given  to  corporations  of  that  kind  ;  it  confers  on  them  the 
ordinary  faculties  of  a  corporation,  for  ihe  purpose  of  building  the  bridge,  and  establishes  cer- 
tain rates  of  toll  which  the  company  are  authorized  to  take.  This  is  the  whole  grant ;  there 
ia  no  exclusive  privilege  given  to  them  over  the  waters  of  Charles  river,  above  or  below  their 
bridge ;  no  right  to  erect  another  bridge  themselves,  nor  to  prevent  other  persons  from  erect- 
ing one ;  no  engagement  from  the  state,  that  another  shall  not  be  erected  ;  and  no  under- 
taking not  to  sanction  competition,  nor  to  make  improvements  that  may  ^diminish  the  r«^Qo 
amount  of  its  income.  Upon  all  these  subjects,  the  charter  is  silent ;  and  nothing  is  *- 
said  in  it  about  a  line  of  travel,  so  much  insisted  on  in  the  argument,  in  which  they  are  to  have 
exclusive  privileges ;  no  words  are  used,  from  which  an  intention  to  grant  any  of  these  rights 
can  be  inferred ;  if  the  plaintiffs  are  entitled  to  them,  it  must  be  implied  simply  from  the  nature 
of  the  grant,  and  cannot  be  inferred  from  the  words  by  which  the  grant  is  made.* 

Amid  the  multitude  of  casei)  which  have  occurred,  and  have  been  daily  (occurring,  for  the  last 
forty  or  fifty  years,  this  is  the  first  instance  in  which  such  an  implied  contract  haa  been  con- 
tended for ;  and  this  court  is  called  upon  to  infer  it  from  an  ordinary  act  of  incorporation 
containing  nothing  more  than  the  usual  stipulations  and  provisions  to  be  found  in  every  such 
law.  The  absence  of  any  such  controversy,  where  there  must  have  been  so  many  occcasions 
to  give  rise  to  it,  proves,  that  neither  states,  nor  individuals,  nor  corporations,  ever  imagined 
that  such  a  contract  can  be  implied  from  such  charters ;  it  shows,  that  the  men  who  voted  for 
these  laws  never  imagined  that  they  were  forming  isuch  a  contract ;  and  if  it  is  maintained 
that  they  have  made  it,  it  must  be  by  a  legal  fiction,  in  opposition  to  the  truth  of  the  fact,  and 
the  obvious  intention  of  the  party.  The  court  cannot  deal  thus  with  the  rights  reserved  to  the 
states ;  and  by  legal  intendments  and  mere  technical  leasoning  take  away  from  them  any  por- 
tion of  that  power  over  their  own  internal  police  and  improvement,  which  is  so  necessary  to 
their  well-being  and  prosperity. 

Let  it  once  be  understood,  that  such  charters  carry  with  them  these  implied  contracts,  and  give 
this  unknown  and  undefined  property  in  a  line  of  travelling ;  and  you  will  soon  find  the  old 
turnpike  corporations  awaking  from  their  sleep,  and  calling  upon  thia  court  to  put  down  the 
improvements  which  have  taken  their  place.  The  millions  of  property  which  have  been 
invested  in  rail-roads  and  caiiHls  upon  lines  of  travel  which  had  been  before  occupied  by  turn- 
pike corporations,  will  be  put  in  jeopardy ;  we  shall  be  thrown  back  to  the  improvements  of 
the  last  century ;  and  be  obliged  to  stand  still,  until  the  claims  of  the  old  turnpike  corpora- 
tions shall  be  satisfied,  and  they  shall  consent  to  permit  these  states  to  avail  themselves  of  the 
lighU  of  modern  science,  and  to  partake  of  the  benefit  of  those  improvements,  which  are  now 

*  See  notes  to  the  case  of  Dartmouth  College  Co.,  8  Wall.  51.  But  the  grant  of  an  exclusive 
V.  Woodward,  4  Wheat.  618.  It  is  settled,  at  right  to  maintain  a  toll-bridge,  within  certain 
this  day,  that  the  grant  of  the  right  to  erect  a  limits,  is  not  violated  by  the  grant  of  a  right 
toll-bridge  across  a  river  is  not  necessarily  ex-  of  ferry,  within  the  same  limits.  Parrott  v.  City 
elusive.  Mohawk  Bridge  Co.  v,  Utica  and  Schen-  of  Lawrence,  2  Dill.  882.  And  in  Pennsylvania, 
ectady  Railroad  Co.,  6  Paige  554  ;  Oswego  it  has  been  held,  that  a  legislative  grant  of  an 
Falls  Bridge  Co.  v.  Fish,  1  Barb.  Ch.  547 ;  Fort  exclusive  right  to  maintain  a  ferry,  may  be  re- 
Plain  Bridge  Co.  v.  Smith,  SO  N.  Y.  44.  But  pealed,  unless  founded  upon  a  valuable  con- 
a  provision  in  the  charter,  that  it  shall  not  be  sideration.  Johnson  v.  Crow,  87  Penn.  St.  184. 
lawful  for  any  person  or  persons  to  erect  any  So,  it  has  been  determined,  that  the  grant  of  a 
other  bridge,  within  two  miles,  either  above  ferry  right  to  a  public  municipal  corporation 
or  below  that  of  the  corporation,  amounts  to  a  is  not  a  contract,  and  therefore,  the  legislative 
contract,  which  the  legisUture  cannot  violate,  may,  at  any  time,  repeal  the  grant.  East  Uaru 
by  a  subsequent  grant  to  another  company,  ford  v.  Hartford  Bridge  Co..  10  How.  511.  See 
Chenango  Bridge  Co.  v.  Binghamten  Bridge  Fanning  v.  Oregoire,  16  Id.  624. 

343 


423  SUPREME  COURT  [Jan'y 

Charles  River  Bridge  v,  Warren  Bridge. 

mddiDg  to  the  wealth  and  prosperity,  and  the  convenience  and  comfort  of  everj  other  part  of 
the  civilized  worlds 
Gharles  River  Bridge  v.  Warren  Bridge,  7  Pick.  S44,  affirmed. 

Error  to  the  Supreme  Judicial  Court  of  Massachusetts.  The  plaintiffs 
in  error  were  a  corporation  created  by  an  act  of  the  legislature  of  the  state  of 
Massachusetts,  passed  on  the  9lh  of  March  1785,  entitled  "an  act  for  incor 
porating  certain  persons  for  the  purpose  of  building  a  bridge  over  Charles 
river,  between  Boston  and  Charleatown,  and  supporting  the  same,  during 
forty  years."  The  preamble  of  the  act  stated, "  whereas,  the  erecting  a  bridge 
over  Charles  river,  in  the  place  where  the  ferry  between  Boston  and  Charles- 
town  is  now  kept,  will  be  of  great  public  utility,  and  Thomas  Russell,  Esq., 
and  others,  have  petitioned  this  court  for  an  act  of  incorporation,  to  empower 
them  to  build  the  same  bridge,*'  Ac.  The  act  authorized  taking  certain 
^  -  tolls,  prescribed  the  size  of  the  *bridge,  and  fixed  certain  regulations 
J  by  which  it  would  not  be  permitted  to  impede  the  navigation  of 
Charles  river  ;  and  enjoined  certain  things  to  be  done,  by  which  the  bridge 
should  be  kept  in  good  order,  and  fitted  for  constant  and  convenient  use. 
The  fifth  section  of  the  act  provided,  "  that  after  the  said  toll  shall  com- 
mence, the  said  proprietors  or  corporation,  shall  annually  pay  to  Harvard 
College  or  university,  the  sum  of  two  hundred  pounds,  during  the  said  term 
of  forty  years ;  and  at  the  end  of  the  said  terra,  the  said  bridge  shall  revert 
to,  and  be  the  property  of,  the  commonwealth  ;  saving  to  the  said  college  or 
university,  a  reasonable  and  annual  compensation  for  the  annual  income 
of  the  ferty  ;  which  they  might  have  received,  had  not  said  bridge  been 
erected." 

The  bridge  was  erected  under  the  authority  of  this  act ;  and  afterwards, 
on  the  9th  of  March  1 792,  in  an  act  which  authorized  the  making  a  bridge 
from  the  western  part  of  Boston  to  Cambridge,  after  reciting  that  the  erect- 
ing of  Charles  River  bridge  was  a  work  of  hazard  and  public  utility,  and 
another  bridge  in  the  place  proposed  for  the  West  Boston  bridge,  might 
diminish  the  emoluments  of  Charles  River  bridge ;  therefore,  for  the 
encouragement  of  enterprise,  the  eighth  section  of  the  act  declared,  "  that 
the  proprietors  of  the  Charles  River  bridge  shall  continue  to  be  a  corporation 
and  body  politic,  for  and  during  the  term  of  seventy  years,  to  be  computed 
from  the  day  the  bridge  was  first  opened  for  passengers." 

Th^  record  contained  exhibits,  relating  to  the  establishment  of  the  ferry 
from  Charlestown  to  Boston,  at  the  place  where  the  bridge  was  erected  ; 
and  also  the  proceedings  of  the  general  courts  of  Massachusetts,  by  which 
the  ferry  there  became  the  property  of  Harvard  College.  Some  of  these 
proceedings,  verbatim^  were  as  follows  : 

"  A  Court  of  Assistance,  holden  at  Boston,  Nov.  9th,  1630.  Present,  the 
Gov'nr,  Dep'y  Gov'r,  Sir  Richard  Saltonstall,  Mr.  Ludlow,  Capt.  Endicott, 
Mr.  Coddington,  Mr.  Pinchon,  Mr.  Bradstreet.  It  is  further  ordered,  that 
whosoever  shall  first  give  in  his  name  to  Mr.  Gov'nr,  that  hee  will  undertake 
to  sett  upp  a  ferry  betwixt  Boston  and  Charlton,  and  shall  begin  the  same, 
at  such  tyme  as  Mr.  GovV  shall  appoynt :  shall  have  Id.  for  every  person, 
and  Id.  for  every  one  hundred  weight  of  goods  hee  shall  so  transport." 

^       ,         *"  A  court  holden  at  Boston,  November  5th,  1633.     Present,  the 
J   Governor,  Mr.  Ludlow,  Mr.  Nowell,  Mr.  Treasu'r,  Mr.  Coddingtong 
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S.  Bradstreet.  Mr.  Rich.  Brown  is  allowed  by  the  court  to  keepe  a  ffcrry 
over  Charles  ryver,  agaitist  his  house,  and  is  to  have  2d.  for  every  single 
person  hee  soe  transports,  and  Id.  a  piece,  if  there  be  two  or  more." 

"  Att  the  Qen'all  Court,  holden  at  Newe  Towne,  May  6th,  i  636.  Present, 
the  Gov'nr,  Deputy  Crov'nr,  Mr.  Winthrop,  sen'r,  Mr.  Haynes,  Mr.  Humphrey, 
Mr.  Endicott,  Mr.  Treasu'r,  Mr.  Pinchon,  Mr.  Nowell,  Mr.  Bradstreete  and 
the  deputies  :  It  is  ordered,  that  there  shall  be  a  fferry  sett  upp  on  Boston 
syde,  by  the  Wynd  myll  hill,  to  transport  men  to  Charlton  and  Wenoscinet, 
upon  the  same  rates  that  the  fferry-men  att  Charlton  and  Wenesemet  trans 
port  men  to  Boston." 

"A  Generall  Courte,  held  at  Newtowno,  the  2d  day  of  the  9th  mo.  1637. 
(Adjourned  until  the  16th,  present.)  Present,  the  Governor,  Deputy  Gov'ur, 
Mr.  John  Endicott,  Mr.  Huml'rey,  Mr.  Bellingham,  Mr.  Herlakenden,  Mr. 
Stoughton,  Mr.  Bradstreete  and  Increase  Nowell :  Thefferry  betweene  Boston 
and  Charlestowne,  is  referred  to  the  Governor  and  Treasurer,  to  let  at  40/. 
pr.  A.,  beginning  the  Ist  of  the  10th  mo.,  and  from  thence  for  three  years." 

*'  At  a  General  Court  of  elections,  held  at  Boston,  the  13th  of  the  3d  mo., 
A.  1640.  Present,  the  Governor,  Ac.  Mr.  Treasurer,  Mr.  Samuel  Sheapard 
and  Leift.  Sprague,  have  power  to  lett  the  ferry  between  Boston  and  Charlen- 
town,  to  whom  they  see  cause,  when  the  time  of  Edward  Converse  is  expired, 
at  their  discretion. 

*  At  a  session  beginning  the  30th  of  the  8th  mo.  1644.  It  is  ordered, 
that  the  magistrates  and  deputies  of  ye  coVte,  their  passage  over  the  ffer- 
ries,  together  with  their  necessary  attendants,  shall  be  free,  not  paying  any 
thing  for  it,  except  at  such  ferries  as  are  appropriated  to  any,  or  are  rented 
out,  and  are  out  of  the  countries'  hands,  and  there  it  is  ordered  that  their 
passages  shall  be  paid  by  ye  country." 

Further  extract  from  the  colony  records,  filed  by  the  plfs. 
"  At  a  General  Court,  Ac.  7th  day  8th  mo.     The  ferry  betweene  Boston 
and  Charlestown  is  granted  to  the  CoUedge." 

"  At  a  Generall  Courte  of  election.s,  begunne  the  6th  of  May  *1646.  r^A^a 
In  answer  to  the  petition  of  James  Heyden,  with  his  partners,  ferry-  ^ 
men  of  Charlestown,  and  for  the  satisfaction  of  all  other  ferry-men,  that 
there  may  be  no  mistake  who  are  freed,  or  should  be  passage  free,  and  how 
long :  It  is  hereby  declared,  that  our  honored  magistrates,  and  such  as  are, 
or  from  time  to  time,  shall  be  chosen  to  serve  as  deputyas  at  the  Generall 
Court,  with  both  their  necessary  attendants,  shall  be  passage  free  over  all 
ferry es  ;  and  by  necessary  attendants,  wee  meane  a  man  and  a  horse,  at  all 
times  during  the  term  of  their  being  magistrates  or  deputyes,  but  never 
intended  all  the  family  es  of  either  at  any  time,  and  that  ye  order  neither 
expresseth  nor  intendeth  any  such  thing. 

"Att  a  third  session  of  the  Generall  Courte  of  elections,  held  at  Boston, 
the  16th  of  October  1660.  In  answer  to  the  petition  of  Henry  Dunster, 
president  of  Harvard  Colledge,  respecting  the  hundred  pounds  due  from 
the  country  to  the  college,  and  rectifying  the  fferry  rent,  which  belongs  to 
the  college  :  It  is  ordered,  that  the  treasurer  shall  pay  the  president  of  the 
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college  the  some  of  one  hundred  pounds,  with  two  years  forbearance,  as  is 
desired  ;  and  forbearance  till  it  be  paid  out  of  this  next  levy,  that  so  the 
ends  proposed  may  be  accomplisht ;  and  for  the  ferry  of  Charles  Towne, 
when  the  lease  is  expired,  it  shall  be  in  the  liberty  and  power  of  the  presi- 
dent, in  bchalfc  and  for  the  behoofe  of  the  College,  to  dispose  of  the  said 
ferry,  by  lease,  or  otherwise,  making  the  best  and  most  advantage  thereof, 
to  bis  own  content,  so  as  such  he  disposeth  it  unto  performe  the  service  and 
keep  sufficient  boates  for  the  use  thereof,  as  the  order  of  the  court  requires." 

The  case  of  the  plaintiffs  in  error  is  thus  stated  in  the  opinion  of  the 
court :  It  appears  from  the  record,  that  in  the  year  1650,  the  legislature  of 
Massachusetts  granted  to  the  president  of  Harvard  College  **  the  liberty  and 
power"  to  dispose  of  the  ferry  from  Charlestown  to  Boston,  by  lease  or 
otherwise,  in  the  behalf,  and  for  the  behoof  of  the  college  ;  and  that  under 
that  grant,  the  college  continued  to  hold  and  keep  the  ferry,  by  its  lessees 
or  agents,  and  to  receive  the  profits  of  it,  until  1 758.  In  that  year,  a  petition 
was  presented  to  the  legislature,  by  Thomas  Russell  and  others,  stating  the 
inconvenience  of  the  transportation  by  ferries  over  Charles  river,  and  the  public 
advantage  that  would  result  from  a  bridge  ;  and  praying  to  be  incorporated 
for  the  purpose  of  erecting  a  bridge  in  the  place  where  the  ferry  between 
^AtyHi  '''Boston  and  Charlestown  was  then  kept.  Pursuant  to  the  petition, 
^  the  legislature,  on  the  9th  of  March  1785,  passed  an  act  incorporating 
a  company  by  the  name  of  "  The  Proprietors  of  the  Charles  River  Bridge," 
for  the  purposes  mentioned  in  the  petition.  Under  this  charter,  the  com- 
pany were  authorized  to  erect  a  bridge  **  in  the  place  where  the  ferry  is  now 
kept ; "  certain  tolls  were  granted,  and  the  charter  was  limited  to  forty  years 
from  the  first  opening  of  the  bridge  for  passengers  ;  and  from  the  time  the 
toll  commenced,  until  the  expiration  of  the  term,  the  company  were  to  pay 
two  hundred  pounds,  annually,  to  Harvard  College  ;  and  at  the  expiration 
of  the  forty  years,  the  bridge  was  to  be  the  property  of  the  commonwealth  ; 
"saving,  as  the  law  expresses  it,  to  the  said  college  or  university,  a  reason- 
able annual  compensation  for  tbe  annual  income  of  the  ferry,  which  they 
might  have  received,  had  not  the  said  bridge  been  erected."  The  bridge 
was  accordingly  built,  and  was  opened  for  passengers,  on  the  17th  June 
1786.  In  179J,  the  charter  was  extended  to  seventy  years  from  the  opening 
of  the  bridge,  and  at  the  expiration  of  that  time,  it  was  to  belong  to  the 
commonwealth.  The  corporation  have  regularly  paid  to  the  college  the 
annual  sum  of  two  hundred  pounds ;  and  have  performed  all  the  duties 
imposed  on  them  by  the  terms  of  their  charter. 

In  1828,  the  legislature  of  Massachusetts  incorporated  a  company  by  the 
name  of  "  The  Proprietors  of  the  Warren  Bridge,"  for  the  purpose  of  erect- 
ing another  bridge  over  the  Charles  river.  The  bridge  is  only  sixteen  rods, 
at  its  commencement,  on  the  Charlestown  side,  from  the  commencement  of 
thn  bridge  of  the  plaintiffs,  and  they  are  about  fifty  rods  apart,  at  their  ter- 
mination on  the  Boston  side.  The  travellers  who  pass  over  either  bridge, 
proceed  from  Charlestown  square,  which  receives  the  travel  of  many  great 
public  roads,  leading  from  the  country;  and  the  passengers  and  travellers  who 
go  to  and  from  Boston,  used  to  pass  over  the  Charles  river  bridge,  from  and 
through  this  square,  before  the  erection  of  the  Warren  bridge. 
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The  Warren  bridge,  by  the  terras  of  the  charter,  was  to  be  surrendered 
to  the  state,  as  soon  as  the  expenses  of  the  proprietors  in  building  and  sup- 
porting it  should  be  reimbursed  ;  but  this  period  was  not,  in  any  event,  to 
exceed  six  years  from  the  time  the  company  commenced  receiving  toll. 
When  the  original  bill  in  this  case  was  filed,  the  Warren  bridge  had  not 
been  built ;  and  the  bill  was  filed,  after  the  passage  of  the  law,  *in  -^ 
order  to  obtain  an  injunction  to  prevent  its  erection,  and  for  general  *■ 
relief. 

The  bill,  among  other  things,  charged,  as  a  ground  for  relief,  that  the 
act  for  the  erection  of  the  Warren  bridge  impaired  the  obligation  of  the  con- 
tract between  the  state  of  Massachusetts  and  the  proprietors  of  the  Charles 
river  bridge  ;  and  was,  therefore,  repugnant  to  the  constitution  of  the  United 
States.  Afterwards,  a  supplemental  bill  was  filed,  stating  that  the  bridge 
had  been  so  far  completed,  that  it  had  been  opened  for  travel ;  and  that 
divers  persons  had  passed  over,  and  thus  avoided  the  payment  of  the  toll, 
which  would  otherwise  have  been  received  by  the  plaintiffs.  The  answer  to 
the  supplemental  bill  admitted  that  the  bridge  had  been  so  far  completed, 
that  foot  passengers  could  pass,  but  denied  that  any  persons  but  the  work- 
men and  superintendents  had  passed  over,  with  their  consent. 

In  this  state  of  the  pleadings,  the  cause  came  on  for  a  hearing  in  the 
supreme  judicial  court  for  the  county  of  Suffolk,  in  the  commonwealth  of 
Mansachnsetts,  at  November  term  1829,  and  the  court  decided,  that  the  act 
incorporating  the  Warren  bridge,  did  not  impair  the  obligation  of  the  con- 
tract with  the  proprietors  of  the  Charles  River  bridge  ;  and  dismissed  the 
complainant^s  bill.     The  complainants  prosecuted  this  writ  of  error. 

The  case  was  argued  by  Dutton  and  Webster^  for  the  plaintiffs  in  error  ; 
and  by  Greenleqf  Siud  Davis,  for  the  defendants. 

Dutton,  for  the  plaintiffs. — This  case  comes  before  the  court  upon  the 
bill  and  answer,  amended  bill  and  answer,  exhibits,  evidence,  Ac,  contained 
in  the  record.  The  plaintiffs,  in  their  several  bills,  after  setting  forth  the 
grants  made  to  them  by  the  acts  of  1785  and  1792,  and  their  compliance  with 
the  terms  and  conditions  of  them,  complain,  that  the  defendants  are  about 
to  construct,  and  have  constructed,  a  bridge  between  Charlestown  and  Bos- 
ton, so  near  to  the  plaintiffs'  bridge  as  to  be,  in  contemplation  of  law,  a  nui- 
sance to  it ;  and  they,  therefore,  pray  that  the  defendants  may  be  enjoined, 
<fee.  The  defendants  justify,  under  the  authority  of  an  act  passed  on 
♦the  12th  of  March  1828,  establishing  the  Warren  bridge  corpora-  r,|c.„jj 
tion.  The  plaintiffs  allege,  that  this  act  of  the  legislature,  under  1 
which  the  defendants  justify  themselves,  impairs  the  obligation  of  a  con- 
tract, and  is,  therefore,  unconstitutional  and  void.  The  defendants,  in  their 
answer,  deny  this  ;  and  the  issue  raised  by  these  pleadings,  and  the  only  one 
of  which  this  court  has  jurisdiction,  is,  whether  the  said  act  of  March  12th, 
1828,  does,  or  does  not,  impair  the  obligation  of  a  contract. 

Such  being  the  state  of  the  pleadings,  and  such  the  only  issue  which 
this  court  can  try,  I  shall  endeavor  to  maintain  this  single  proposition,  viz : 
The  act  of  the  legislature  of  Massachusetts,  passed  on  the  12th  of  March 
1828,  establishing  the  Warren  bridge  corporation,  is  repugnant  to  the  10th 
section  of  the  1st  article  of  the  constitution  of  the  United  States,  which 
prohibits  a  fetatc  from  psissing  any  law  impairing  the  obligation  of  contracts. 
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Iq  the  disouHHion  of  this  proposition,  maDj  topics  will  oome  under  examina- 
tion ;  all,  however,  connected  with  it,  and  all  resulting  in  the  affirmance  or 
denial  of  it. 

Bj  the  preamble  to  the  plaintiff's  charter,  which  was  passed  on  the  9th 
of  March  1785,  incorporating  the  plaintiffs,  it  appears,  that  the  bridge  is  to 
be  erected  "  in  the  place  where  the  ferry  between  Boston  and  Charlestown 
is  now  kept ;"  and  by  the  5th  section  of  the  act,  it  is  provided,  that  "  after 
the  said  toll  shall  commence,  the  said  proprietors  or  corporation,  shall 
annually  pay  to  Harvard  College  or  university,  the  sum  of  200/.,  during  the 
said  term  of  forty  years."  The  plaintiffs'  charter,  therefore,  upon  its  face, 
shows  that  certain  transactions  took  place  between  the  legislature,  the  col- 
lege and  the  grantees.  The  ferry  that  belonged  to  the  college  is  to  be 
extinguished,  and  a  bridge  is  to  be  erected  in  its  place ;  an  obligation  is 
imposed  upon  the  grantees  to  pay  to  the  college  the  sum  of  200/.  annually  ; 
and  there  is  a  recognition  of  a  right  in  the  college  to  compensation  for  the 
loss  of  the  ferry,  after  the  plaintiffs'  charter  has  expired. 

All  this  leads  to  an  examination  of  the  ferry,  and  its  legal  history,  as  it 
appears  by  various  colonial  ordinances  ;  together  with  the  nature  and  extent 
,  of  such  a  franchise,  at  common  law.  *0n  the  9th  November  1030, 
J  the  colonial  government  make  an  offer  of  a  ferry  to  any  one  who  wil 
undertake  to  set  it  up,  between  Boston  and  Charlestown,  and  fix  the  rates 
of  ferriage,  Ag.  On  the  5tb  of  November  1633,  Richard  Brown  is  allowed 
to  keep  a  ferry  over  Charles  river,  against  his  house,  and  the  rates  are  there 
stated.  It  does  not  appear,  where  this  ferry  was,  nor  whether  it  was  ever 
set  up.  On  the  second  day  of  the  9th  month,  1637,  this  ordinance  was 
passed.  "  The  ferry  between  Boston  and  Charlestown  is  referred  to  the  gov- 
ernor and  treasurer  to  let,  at  40/.  per  annum,  for  three  years."  On  the  13th 
of  the  3d  month,  1640,  it  is  referred  to  Samuel  Shephard  and  others,  to  let 
the  ferry  between  Boston  and  Charlestown,  when  the  time  of  Edwanl  Con- 
verse is  expired,  &c.  On  the  7th  of  the  8th  month,  the  ferry  was  granted 
to  the  college  in  these  words  :  "  The  ferry  between  Boston  and  Charlestown 
is  granted  to  the  college."  By  this  ordinance,  which,  with  others,  relating 
to  ferries,  will  be  found  in  the  58th  and  67th  pages  of  the  record  ;  it  appears, 
that  the  lease  to  Converse  was  about  to  expire,  and  that  there  was,  at  that 
time,  no  other  ferry  in  existence  between  Boston  and  Charlestown. 

At  a  session  of  the  court,  held  on  the  30th  of  the  8th  month,  1644,  it  is 
provided,  that  magistrates,  with  their  necessary  attendants,  shall  have  free 
passage  over  all  ferries  that  have  not  been  granted  or  leased  to  any  ;  and 
their  passage  shall  be  paid  by  the  country.  On  the  6th  of  May  1646,  an 
ordinance  was  passed,  explaining  the  foregoing  ordinance,  and  declaring 
what  is  intended  by  necessary  attendants,  for  the  satisfaction  of  the  ferry- 
men ;  and  making  magistrates  passage  free,  over  all  ferries.  This  ordinance 
exempts  magistrates  at  all  ferries,  contrary  to  the  act  of  1644  ;  and  is  the 
only  one,  during  a  period  of  45  years,  which,  in  the  smallest  degree,  affects 
the  income  of  the  ferry.  Whether  the  amount  to  be  charged  to  the  country 
was  found  to  be  too  trifling  to  keep  an  account  of,  or  whether  the  exemp- 
tion at  all  ferries  was  claimed  by  the  magistrates,  after  royal  example,  and 
as  being  the  representatives  of  the  royal  authority,  does  not  appear. 
^  .  It  appears  by  the  ancient  charters,  that  the  college  was  incorpor- 
J  ated  in  May  1650.  *  Various  acts  were  passed,  confirming  the  original 
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grant  to  the  college,  hotli  before  and  after  the  act  of  incorporiiion.  By  the 
ordinance  of  1042  (Ancient  Charters,  p.  11),  the  "revenue  of  the  ferry 
between  Boston  and  Charlestown,"  was  given  to  the  college.  In  the  act 
passed  on  the  15th  October  1650,  it  is  provided,  that  for  the  ferry  to 
Charlestown,  when  the  lease  is  expired,  it  shall  be  in  the  liberty  and  power 
of  the  president,  in  the  behalf  and  for  the  behoof  of  the  college,  to  dispose  of 
the  said  ferry,  by  lease  or  otherwise,  making  the  best  and  most  advantage 
thereof,  to  his  own  content,  Ac.  The  act  passed  on  the  18th  October  1654, 
speaks  of  the  "  ferry  formerly  granted  to  the  college  ;"  and  the  act  of 
27th  June  1710,  speaks  of  the  "  profits  and  revenues  of  the  said  ferry  being 
granted  to  Harvard  College,  in  Cambridge."  Thus  it  appears,  that  the 
original  grant  of  this  ferry,  in  1640,  was  confirmed  in  1642,  in  1650,  in  1654 
and  in  1710. 

Various  acts  regulating  ferries  were  passed  by  the  colonial  government, 
and  several  regulating  the  ferry  between  Boston  and  Charlestown.  They 
relate  to  the  duties  of  the  ferrymen,  the  convenience  of  the  ferry  ways,  the 
number  of  boats,  <fcc.  The  act  passed  in  1781,  provides,  that  whenever  the 
corporation  of  Harvard  College  shall  make  any  alteration  in  the  rates  of 
ferriage,  they  shall  publish  the  rates  by  them  established.  In  1713,  there 
was  a  project  for  building  a  bridge,  where  the  ferry  was  kept,  and  a  com- 
mittee was  appointed  by  the  corporation  of  the  college,  to  "insist  on  the 
right  which  the  college  hath  in  and  to  the  profits  of  the  said  ferry  ;"  and 
the  government,  at  the  same  time,  appointed  Dr.  Clark,  to  confer  with  the 
presiilent  and  fellows  upon  the  affair  of  a  bridge  in  place  of  the  ferry.  Thus, 
then,  it  appears,  that  the  college  held  this  ferry  for  146  years,  with  all 
the  common-law  rights  of  ferries  ;  subject  only  to  such  regulations  as  the 
colonial  and  state  governments  saw  fit,  from  time  to  time,  to  make.  First, 
the  ferry  itself  was  granted  ;  afterwards,  its  profits,  revenues,  &c.  If  one 
; grants  the  profits  of  his  land,  the  land  itself  passeth.  Corny n,  tit.  Grant, 
E.  5? 

In  order  to  understand  the  nature  and  extent  of  this  franchise,  resort 
must  be  had  to  the  common  law  ;  and  this  has  been  uniform,  *from  r^^qo 
the  lime  of  Henry  VI.  to  the  present  time.  It  is  also  the  law  of  this  *■ 
country,  except  in  cases  where  it  can  be  shown  that  it  has  been  overruled  by 
adjudged  cases,  or  modified  by  statute.  In  the  Termes  de  la  Ley  338,  a  ferry 
is  called  a  liberty,  by  prescription,  or  the  king's  grant,  to  have  a  boat  for  a 
passage  upon  a  great  stream,  for  carrying  of  horses  and  men  for  reasonable 
toll.  It  is  called  an  incorporeal  hereditament,  and  is  either  founded  in 
grant,  or  prescription,  which  supposes  a  grant.  In  the  one  case,  the  extent 
of  the  franchise  is  ascertained  by  usage  ;  in  the  other,  by  the  terms  of  the 
grant.  2  Dane's  Abr.  683  ;  Stark  v.  McGowan,  1  Nott  &  McCord  387.  It 
may  belong  to  the  government,  to  a  corporation,  or  to  an  individual  ;  the 
l)roperty  may  be  private,  though  the  use  is  public.  In  10  Petersd.  53,  it  is 
said,  that  these  franchises,  which  are  various,  may  be  "  vested  either  in  the 
natural  person,  or  bodies  politic  ;  in  one  man,  or  in  many  ;  but  the  same 
identical  franchise  that  has  been  granted  to  one,  cannot  be  bestowed  on 
another,  for  that  would  prejudice  the  former  grant."  Also,  13  Vin.  Abr. 
513. 

In  a  note  to  the  ase  of  Blisset  v.  Hart,  Willes  512,  it  is  said  :  "A  ferry 
in  jfrlflu'ijttris  /  it  is  a  franchise,  that  no  one  can  erect  without  the  king's 
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license  ;  and  when  one  is  erected,  another  cannot  be  erected  without  an  ad 
quod  ditmnum.  If  a  second  is  erected,  M-ithout  license,  the  crown  has  a 
remedy  by  quo  warranto  ;  and  the  former  grantee,  by  action."  If  the  ferry 
ba  not  well  repaired,  it  is  popular,  and  in  the  nature  of  a  highway,  i&c.  It 
is  to  be  reformed  by  presentment  or  information.  This  differs  from  the 
case  of  mills,  bakehouses,  &c.,  which  are  grounded  on  customs,  and  of  a 
private  nature.     Hardr.  163. 

Every  owner  of  a  ferry  must  have  a  right  to  land,  to  take  in  his  pas- 
sengers. He  need  not  own  the  soil,  but  he  must  have  a  right  to  use  it.  12 
East  330  ;  6  Barn.  &  Ores.  ?03.  The  general  doctrine  is  laid  down  in 
22  Hen.  VI.  16-16.  "If  I  have  a  ferry  by  prescription,  and  another  is 
erected  so  near  as  to  impair  my  ferry,  it  is  a  nuisance  to  me  ;  for  I  am  bound 
to  sustain  and  repair  the  ferry  for  the  use  of  the  king's  lieges ;  otherwise, 
I  may  be  grievously  amerced."  In  Roll.  Abr.  140,  Nuisance  G,  line  20,  the 
same  doctrine  is  stated  with  reference  to  a  fair  or  market.  Hale,  in  a 
-.  note  to  Fitzherbcrt's  Nat.  Brev.  428,  says  :  "If  the  *market  be 
->  on  the  same  day,  it  shall  be  intended  a  nuisance  ;  but  if  it  be  on  a 
different  day,  it  shall  not  be  so  intended  ;  and  therefore,  it  shall  be  put  iu 
issue,  whether  it  be  so  or  not."  Citing,  11  Hen.  IV.  6-6.  If  a  ferry  be 
erected  with  license,  another  cannot  erect  a  ferry  to  the  nuisance  of  it.  Com. 
Dig.  tit.  Piscary,  B.  He  states  the  same  doctrine  in  another  place :  "  tit. 
Action  on  the  Case  for  Nuisance,  A."  "So,  if  one  erect  a  ferry  so  near  my 
ancient  ferry."     3  Bl.  Com.  3,  219  ;  1  Nott  &  McCord  387. 

It  is  the  usual  practice,  in  England,  to  issue  the  writ  of  ad  quod  damnum^ 
before  the  patent  for  a  fair  or  market  is  granted.  But  as  the  execution  of 
this  judicial  process  does  not,  amd  cannot,  always  ascertain  what  will  be  the 
effect  of  the  proposed  market  or  fair  ;  the  doctrine  seems  to  be  well  settled, 
that  in  case  it  does  prove  to  be  injurious  to  any  existing  market  or  fair,  the 
patent  may  be  repealed,  upon  proof  of  the  fact.  In  other  words,  the  writ  of 
ad  quod  damnum^  executed,  is  not  conclusive.  6  Mod.  229  ;  2  Vent.  ?44  ; 
3  Lev.  220  ;  Hale,  de  Port.  Maris,  Hargrave*8  Tracts  69 ;  Com.  Dig.  Patent, 
F.  4-7  ;  1  Wms.  Saund.  note  4,  p.  72  ;  2  Inst.  406.  It  is  thus  stated  hy 
Chitty,  in  his  Prerogatives  of  the  Crown,  ch.  10,  §  2  :  it  is  most  important 
to  remember,  that  the  king  does  not  grant  a  market  or  fair,  without  a  writ 
of  ad  quod  damnum  being  first  executed  ;  even  if  that  be  done,  the  crown 
cannot  enable  a  subject  to  erect  a  market  or  fair  so  near  to  that  of  another 
person,  as  to  affect  his  interest  therein,  <fec. 

The  owners  of  ferries  are  under  liabilities  and  obligations,  which  may 
be  enforced  against  them  by  individuals,  or  the  public.  Their  franchises 
are  declared  to  be  publici  juris;  and  the  law  gives  a  remedy  in  all  cases  of 
negligence  or  injury,  by  presentment,  information  or  action  on  the  case. 
Pai/ne  v.  Partridge^  2  Salk.  718  ;  Willes  612  ;  3  Salk.  198.  They  have  also 
rights  which  can  be  maintained  at  law,  by  action  on  the  case  for  a  disturb- 
ance ;  by  action  of  assize  ;  by  distress  ;  Ac.  2  Wms.  Saund.  114  ;  4  T.  R. 
C66  ;  2  Dane's  Abr.  683  ;  Bac.  Abr.  tit.  Distress,  F.  pi.  0  ;  Cro.  Eliz.  710  ; 
6  T.  R.  616  ;  Ruzzey  v.  Meld,  2  Cr.  M.  &  R.  432. 

^       ,         All  these  franchises,  as  of  fairs,  markets,  ferries  and  bridges,  are 
J   ^founded  on  good  and  sufficient  consideration  ;  such  as  the  expen- 
diture of  money  in  establishing  and  maintaining  them,  for  the  convenience 
and  safety  of  the  public.     They  are  all  f>M^/iV/  juris,  and  from  the  rights, 
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liabilities  and  duties  of  which  they  are  compounded,  results  the  notion  of 
property  in  them.  The  toll,  or  right  to  demand  and  receive  money  for  the 
use  and  enjoyment  of  these  franchises,  of  which  the  toll  is  part  and  parcel, 
is  recognised  as  property,  and  protected  as  property,  both  by  the  law  of 
England,  and  of  this  country.  A  grant  of  these  vests  in  the  grantee  a  bene- 
ficial interest,  which  may  be  demised,  leased  or  mortgaged.  Poph.  "79  ; 
Moore  474  ;  Wehh'a  Case,  8  Co.  92  ;  Gunning  on  Tolls  106,  110  ;  6  Barn.  & 
Cres.  703  ;  6  Ibid.  876  ;  3  Maule  &  Selw.  247  ;  1  Crompt.  &  Jerv.  67  ;  in 
the  Exchequer,  p.  400.  The  franchise  of  a  bridge  or  turnpike  may  be  taken 
on  execution  in  payment  of  debt,  by  the  law  of  Massachusetts.  In  Chad- 
wick^s  Case,  an  action  was  brought  at  common  law,  and  sustained  by  the 
court,  for  compensation  for  the  loss  of  his  ferry,  by  the  erection  of  a 
bridge.     2  Dane's  Abr.  686  ;  also  Judge  Putnam't»  opinion,  7  Pick. 

As  to  the  local  extent  of  this  franchise  of  a  ferry,  an  attempt  has  been 
made  to  limit  it  to  the  ferry- ways ;  and  the  case  of  Ipswich  v.  Brown, 
Sav.  11,  14,  is  cited  ;  where  it  is  said,  that  a  "ferry  is  in  respect  of  the 
landing-place,  and  not  in  respect  of  the  water,  that  the  water  may  be  in  one, 
and  the  ferry  in  another  ;"  it  is  also  said  in  this  case,  that  the  owner  of  the 
ferry  must  own  the  soil  on  both  sides.  This  last  part  of  the  case  is  expressly 
overruled  in  6  Barn.  &  Cres.  703.  And  as  to  the  other  part  of  the  case,  it 
means  nothing  more  than  this,  that  a  ferry  must  have  ferry-ways  or  land- 
ing places.  The  case  in  Hardr.  162,  was  this  ;  one  owning  land  on  both 
sides  of  the  Thames,  set  up  a  ferry,  three  quarters  of  a  mile  from  an  ancient 
ferry,  at  Brentford.  A  bill  was  brought  in  the  exchequer  to  suppress  it,  as 
coming  too  near  a  monopoly.  The  reporter  adds,  sed  qiujpre  de  ceo  ;  for  con- 
trary, to  the  books  of  22  Henry  VI.,  and  to  precedents  in  like  cases  in  this 
court.  Afterwards,  another  bill  being  filed  for  the  same  matter,  the  court, 
on  the  7th  of  April,  Lord  Hale  presiding  in  it,  decreed,  that  the  new 
*ferry  should  be  suppressed,  and  that  the  defendants  should  not  have  r4c.^- 
liberty  to  use  any  ferry-boat  to  the  annoyance  of  the  plaintiff's  ^ 
ancient  ferry.     2  Anstr.  608. 

In  the  case  of  the  Newburgh  Turnpike  Company  v.  Miller,  6  Johns.  Ch. 
101,  the  principle  is  clearly  stated  and  applied.  The  plaintiffs  in  this  case, 
Jiad  erected  a  bridge,  as  part  of  their  road,  across  the  Wallkill ;  the  defend- 
ants erected  another  free  bridge,  eighty  yards  distant ;  purchased  a  strip  of 
land  adjoining  the  bridge,  and  had  a  road  laid  out  by  commissioners  as 
a  public  highway,  for  the  purpose  of  avoiding  the  toll-gate  of  the  plaintiffs. 
KsNT,  Chancellor,  said  :  The  quo  animo  is  not  an  essential  inquiry  in  the 
case  ;  whatever  may  have  been  the  intention  of  the  defendants,  the  new 
road  and  bridge  do  directly  and  materially  impair  the  use  and  value  of  the 
plaintiff's  franchise.  No  rival  road,  bridge,  ferry,  or  other  establishment 
of  a  similar  kind,  and  for  like  purposes,  can  be  tolerated  so  near  to  the  other 
as  materially  to  affect  or  take  away  its  custom.  It  operates  as  a  fraud  upon 
the  grant,  and  goes  to  defeat  it.  The  consideration  by  which  individuals 
are  invited  to  expend  money  upon  great  expensive  and  hazardous  public 
works,  such  as  roads,  bridges  ;  and  to  become  bound  to  keep  them  in  con- 
stant and  good  repair,  is  the  grant  of  a  right  to  an  exclusive  toll.  This 
right,  thus  purchased  for  a  valuable  consideration,  cannot  be  taken  away  by 
direct  or  indirect  means.     Also  cited,  Ogden  v.  Oihbons,  4  Johns.  Ch.  160. 

It  appears  from  the  Ancienf  Charters  of  the  colony  of  Massachusetta, 
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p.  110-11,  that  the  same  notions  of  an  exclusive  right  in  ferries  prevailed 
there,  that  have  always  prevailed  in  England.  For,  as  early  as  1641,  near 
the  time  when  the  "  ferry  between  Boston  and  Charlestown  was  granted  to  the 
college,"  this  ordinance  was  passed:  "It  is  ordered  by  this  court,  and 
the  authority  thereof,  that  whosoever  hath  a  ferry  granted,  shall  have  the 
sole  liberty  of  transporting  passengers,"  Ac.  Here  is  a  direct  assertion  of 
an  exclusive  right  in  the  owners  of  a  ferry  ;  and  is  worthy  of  notice  as  a 
contemporaneous  exposition  ;  and  can  it  be  reasonably  doubted,  that  EdM'ard 
Converse,  under  his  lease  from  the  government,  of  "  the  ferry  between 
Boston  and  Charlestown,"  had  the  sole  and  exclusive  right  of  transporting 
passengers  between  those  termini  f 

♦4.S61  ^^^^  therefore,  which  the  plaintiffs  claim  in  the  case  at  bar,  is  an 
J  *exclu8ive  right  between  Boston  and  Charlestown  ;  and  if  they 
have  any  exclusive  right,  it  must  have  some  local  extent  beyond  the  ferry- 
ways,  or  the  planks  of  the  bridge  ;  otherwise,  it  would  not  be  exclusive. 
If  any  one,  at  his  pleasure,  could  have  lawfully  carried  pasnengers  from 
Boston  to  Charlestown,  and  landed  them  within  two  feet  of  the  ferrj'-ways 
of  Converse,  he  would  not  have  had  the  sole  right  of  carrying  between 
those  points.  No  other  ferry  or  bridge  could  be  erected  between  those 
^crmim,  without  "  being  near,  in  a  positive  sense;"  which  is  the  form  of 
expression  in  which  Chief  Justice  Parker  lays  down  the  rule  ;  without 
being  so  near,  in  the  language  of  Blaekstone,  as  to  draw  aM'ay  the  custom 
of  the  elder  ferry  or  bridge  ;  or  without  producing,  in  the  language  of 
Chancellor  Kbnt,  ruinous  competition.  With  this  extent,  therefore,  the 
college  held  the  ferry  on  the  9th  of  March  1785,  when  the  act  passed,  mak 
ing  the  plaintiffs  a  corporation  for  the  purpose  of  erecting  a  bridge  in  the 
place  where  the  ferry  was  kept ;  and  the  view  we  take  of  this  transaction 
is  this,  that  the  corporation  created  by  this  act  became  the  assignees,  in 
equity,  of  this  franchise,  or  it  was  surrendered  to  their  use  by  operation  of 
law.     2  Thomas'  Co.  Litt.  653  ;  6  Barn.  &  Cres.  703. 

A  bridge,  in  place  of  the  ferry  over  Charles  river,  is  deemed  by  the 
legislature  to  be  a  matter  of  public  utility  ;  and  they  are  disposed  to  grant 
a  liberal  charter  to  such  persons  as  are  willing  to  undertake  so  hazardous  an 
enterprise.  The  college  are  ready  to  part  with  their  ferry  for  an  annuity, 
equal  to  their  then  income  ;  and  Thomas  Russell  and  his  associates,  arc  will- 
ing to  make  the  first  experiment  in  this  country,  of  throwing  a  bridge,  1500 
feet  in  length,  over  navigable  waters,  for  the  tolls  to  be  granted  to  them, 
foi*  the  period  of  forty  years.  The  ancient  ferry,  then,  is  to  be  extinguished  ; 
which  could  not  be  done  without  the  authority  of  the  government,  nor  with- 
out the  consent  of  the  college.  3  Mod.  294.  The  petitioners  are  to  pay 
200/.  annually,  to  the  college,  for  forty  years,  as  a  compensation  for  the  loss 
of  the  ferry  ;  and  to  this  agreement  the  college  became  a  party,  by  its 
assent  given  at  the  time,  and  its  subsequent  acceptance  of  the  annuity.  The 
right  to  keep  up  a  ferry  at  this  place  is  extinguished,  but  the  beneficial 
*4S71  ^"^®^^®^  ^^  ^^^  college  is  not;  for  in  the  act,  there  is  a*"  saving 
'  to  the  college  of  a  reasonable  and  annual  compensation  for  the  annual 
income  of  the  ferry." 

It  is  said,  that  the  government  seized  the  franchise  of  the  ferry.     If  this 
were  so,  then  it  passed  with  the  grant  of  a  right  to  build  a  bridge,  "in  tho 
place   where  the  ferry   was  kept ;"  agreeable  to  the  doctrine  in  PcUmer^s 
:<52 
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Case^  Poph.  78  ;  9  Co.  26  ;  10  Ibid.  64-5.  But  there  is  no  evidence  that 
the  government  did,  or  intended  to,  seize  the  franchise,  as  private  property, 
for  public  use,  in  the  exercise  of  the  eminent  domain.  There  was  no  neces- 
sity or  motive  for  doing  this ;  because  the  petitioners  for  the  bridge  had 
agreed  to  pay  the  college  for  the  surrender  of  their  ferry  for  the  forty  years  ; 
and  their  act  of  incorporation  confirmed  and  executed  that  agreement.  The 
whole  transaction  shows,  that  it  was  a  matter  of  previous  arrangement 
between  the  three  parties  ;  and  the  terms  and  conditions  of  the  bargain 
were  made  obligatory  of  the  act. 

Now,  it  is  obvious,  that  if  the  government  had  given  the  college  an 
authority  to  build  a  bridge,  "  in  the  place  where  the  ferry  kept ;"  it  would 
have  the  same  local  extent  of  franchise  that  the  ferry  had.  Or,  if  the 
proprietors  of  Charles  River  bridge  had  first  purchased  the  ferry  of  the  col- 
lege, and  afterwards  had  obtained  a  charter  to  build  a  bridge,  '^  in  the  place 
where  the  ferry  was  kept ;"  the  result  would  have  been  the  same.  The 
beneficial  interest  vested  in  the  owners  of  the  ferry  and  of  the  bridge,  is  the 
same,  to  wit,  a  right  to  demand  and  receive  a  certain  rate  of  toll  from  all 
persons  passing  from  one  town  to  the  other  ;  the  place  the  same ;  the  object 
the  same  ;  the  mode  only  diflPerent. 

The  power  of  regulating  all  these  franchises,  which  are  puhlici  juris,  is 
in  the  government.  It  is  an  incident  of  sovereignty.  In  the  case  of  ferries, 
it  extends  to  the  number  and  place  of  the  ferry-ways,  the  number  and 
kind  of  boats,  the  times  of  putting  off  from  each  side ;  reaching  to  all  those 
details  which  concern  the  convenience  and  safety  of  passage  and  transporta- 
tion. In  the  case  of  a  bridge,  this  power  of  regulation  in  the  government 
is  exerted,  at  the  time  the  charter  is  granted.  The  place  where  the  bridge 
is  to  be  built ;  its  dimensions,  materials,  lights,  draws  and  other  details,  are 
prescribed  and  settled  by  the  act :  and  the  government  act  upon  the  corpora- 
tion, by  holding  them  to  a  strict  perfoi-mance  of  all  the  dutes  imposed. 
*The  charter  of  1785  and  its  extension  in  1792  :  The  first  grant  r^.^o 
was  of  a  right  to  build  a  bridge  over  a  navigable  river.  It  was  an  L 
exercise  of  the  sovereign  power  of  the  state  over  certain  public  rights.  By 
the  severance  of  the  empire,  and  the  consequent  independence  of  the 
atates,  all  public  property  and  public  rights  vested  in  the  states,  as 
successors  to  the  crown  and  government  of  the  parent  country.  The 
power  of  Massachusetts,  in  the  year  1785,  was,  therefore,  as  ample  and  com- 
plete over  these  as  it  had  ever  been  before  the  separation.  Such  rights  as 
these  have  always  been  held  in  England  by  grant  or  prescription,  exclusively 
as  private  property  ;  such  as  fisheries  in  arms  of  the  sea  ;  ferries  and  bridges 
over  navigable  rivers  or  arms  of  the  sea,  subject  only  to  such  regulations 
as  public  convenience  required.  .  In  grants  that  abridge  public  rights,  it  is 
generally  held,  that  a  consideration  must  be  shown.  Hargrave's  Law 
Tracts,  "  Le  Jure  Maris,''  18-36  ;  Angel  on  Tide  Waters  106-7.  In  Carter  v. 
Murcot,  4  Burr.  2162,  Lord  Mansfield  says,  "on  rivers  not  navigable,  the 
proprietors  of  the  adjoining  land  own  ad  Jilum  medium  aquce ;  not  so  in 
arms  of  the  sea ;  but  if  he  can  show  a  right  by  grant,  or  prescription,  which 
supposes  a  grant,  he  may  have  an  exclusive  right  in  an  arm  of  the  sea  or 
navigable  river."  In  the  following  cases  the  same  doctrine  is  clearly  laid 
down.  4  T.  R.  439  ;  2  Bos.  A  Pul.  472  ;  1  T.  R.  669  ;  1  Mod.  105  ;  4  T.  H. 
668.     Such  is  the  law  of  England. 
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It  18  the  law  of  Connecticut.  In  I  Conn.  382,  the  court  say,  "  that  the 
right  of  fishing,  by  the  common  law,  in  the  ocean,  in  arms  of  the  sea,  and  in 
navigable  rivers,  below  high- water  mark,  is  common  to  all ;  and  the  state 
only  can  grant  exclusive  right.  The  public  may  grant  an  exclusive  right 
of^ fishing  in  a  navigable  river ;  and  if  it  may  be  granted,  it  may  be  pre- 
scribed for."  It  is  the  law  of  New  York.  See  People  v.  P/a«,  17  Johns. 
195.  It  is  the  law  of  Massachusetts.  In  6  Mass.,  Chief  Justice  Parsons 
states  the  common-law  doctrine,  and  the  alterations  it  has  undergone  since 
the  first  settlement  of  the  country.  CommonweaUh  v.  Charlestoion,  I  Pick. 
180.  With  regard  to  riparian  owners  of  land  upon  streams,  not  navigable,  the 
*439l  *®.^"^'^®"  ^*^  ^^  "^^  ^G®"  modified  ;  they  own,  as  in  England,  to  the 

J  middle  of  the  stream.  But  with  regard  to  the  owners  of  land  bound- 
ing on  the  sea-shore,  or  arms  of  the  sea;  they  own,  by  the  law  of  Massachu- 
setts, to  low-water  mark,  where  the  tide  does  not  ebb  more  than  one  hundred 
rods;  though,  by  the  common  law,  they  could  hold  only  to  high-water 
mark,  for  all  below  belonged  to  the  king.  Yet  they  might  hold  by  grantor 
prescription  against  the  king.  I  Mass.  231  ;  17  Ibid.  289  ;  4  Ibid.  140  ; 
Angel  on  Tide  Waters  ;  4  Mass.  522.  An  act  of  the  legislature  of  Massa- 
chusetts, touching  public  property  or  public  rights,  has  the  same  force  and 
effect  as  an  act  of  parliament  in  England.  There  is,  then,  no  restraint  or 
limitation  upon  the  power  of  the  grantor  over  the  subject-matter  of  this 
grant  ;  none  in  the  constitution  of  Mas.saoliusetts;  none  in  the  act  itself,  that 
interferes  with  the  possession  of  an  exclusive  right  by  grantees. 

The  rule  of  construction  applicable  to  this  charter  :  It  was  said  by 
a  learned  judge,  in  the  court  below,  that  the  general  rule  of  law  was, 
that  in  governmental  grants,  nothing  passed  by  implication.  Where, 
I  would  ask,  is  any  such  general  rule  to  be  found  ?  Not  in  the  books, 
surely ;  nor  can  it  be  inferred  from  adjudged  cases.  All  those  cited  in 
support  of  the  rule  are  cases  of  crown  or  prerogative  grants ;  and  these, 
as  strongly  intimated  by  Chief  Justice  Eyre,  2  II.  Bl.  500,  stand  on  a 
different  footing  from  grants  by  acts  of  parliament.  But  with  regard  even 
to  these  crown  grants,  where  the  royal  prerogative  is  entitled  to  the  most 
indulgence,  and  where  the  grant  is  made  at  the  suit  of  the  grantee,  there 
are  a  variety  of  cases  where  valuable  rights,  privileges  and  franchises  pass 
by  necessary  implication.  Bac.  Abr.  tit.  Prerogative,  F.  2  ;  Plowd.  366-7; 
Hex  V.  Tufvie,  Cro.  Jac.  179  ;  9  Co.  30  ;  Dyer  30 ;  Sav.  132  ;  1  Vent.  409  ; 
Whistler's  Case,  10  Co.  64-5. 

The  general  rule  is  thus  laid  down  by  Chitty  on  Prerogative,  ch.  16,  §  3, 
p.  391.  In  ordinary  cases,  between  subject  and  subject,  the  principle  is, 
that  the  grant  shall  be  construed,  if  the  meaning  be  doubtful,  most  strongly 
against  the  grantor  ;  who  is  presumed  to  use  the  most  cautious  words  for 
bis  own  advantage  and  security  :  but  in  the  case  of  the  king,  whose  grants 
chiefly  flow  from  his  royal  grace  and  bounty,  the  rule  is  otherwise  ;  and 
crown  grants  have  at  all  times  *been  construed  most  favorably  for  the 

-I  king,  where  a  fair  doubt  exists  as  to  the  real  meaning  of  the  instru- 
ment. But  there  are  limitations  and  exceptions  even  to  this  rule  :  1st.  No 
strange  or  extravagant  construction  is  to  be  made  in  favor  of  the  king ;  if 
the  intention  be  obvious,  royal  grants  are  to  receive  a  fair  and  liberal  inter- 
pretation. 2d.  The  instruction  and  leaning  shall  be  in  favor  of  the  subject, 
if  the  grant  show  that  it  was  not  made  at  the  solicitation  of  the  grantee  ; 
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but  ex  speciali  gratia^  certa  scientia^  et  mero  motu  regis,  10  Co.  112;  Com. 
Dig.  Grant,  C.  12.  Sd.  If  the  king's  grants  are  upon  a  valuable  considera- 
tion, they  shall  be  construed  strictly  for  the  patentee.  The  grants  of  the 
king,  when  valid,  in  general,  bind  him,  though  without  consideration,  as 
subjects  are  bound  by  their  grants  :  ch.  16,  §  5. 

There  are  cases,  in  which  it  is  said,  that  when  those  things,  which  are 
said  to  be  parcel  of  the  flowers  of  the  crown,  such  as  the  goods  of  felons, 
waifs,  t'strays,  Ac,  come  into  the  king's  posssession,  they  are  merged  in  the 
crown,  and  do  not  pass,  without  express  words  ;  but  even  these  will  pass,  if 
they  can  be  made  certain  by  reference.  The  case  of  Tfie  Banne^  which  has 
been  cited,  is  explained  by  Justice  Baylby  in  this  way,  in  the  case  of  tho 
Duke  of  Somerset  v.  Fogtoell,  5  Barn.  &  Cres.  876.  There  is,  then,  no  founda- 
tion in  law  for  the  supposed  analogy  between  crown  grants  in  England,  and 
grants  by  legislative  acts  in  this  country.  But  if  the  act  of  1786  were  sub- 
jected to  the  strictest  rules  applicable  to  crown  grants,  it  would  be  entitled 
to  a  liberal  construction  for  the  grantees ;  for  it  is  upon  a  good,  a  valid,  an 
adequate,  and  a  meritorious  consideration.  The  state  of  Massachusetts  is  as 
much  bound  by  necessary  implication  in  its  grants,  as  individuals  are.  This 
is  decided  in  the  case  of  Stoughton  v.  Bakery  4  Mass.  622. 

The  true  notion  of  prerogative  in  this  country,  is  well  stated  by  Parsons 
(arguendo),  in  1  Mass.  356,  as  distinguished  from  prerogative  in  England. 
In  England,  prerogative  is  tbe  cause  of  one  against  tho  whole  ;  here,  it  is  the 
cause  of  all  against  one.  In  the  first  case,  the  feelings,  the  vices,  as  well  as 
tlie  virtues,  are  enlisted  against  it ;  in  the  last,  in  favor  of  it :  and  therefore, 
here  it  is  more  important  that  the  *judicial  counts  should  take  care  ^^ 
that  the  claim  of  prerogative  should  be  more  strictly  watched.  •[441 

In  the  opinion  of  a  learned  judge  in  the  court  below,  we  are  told,  that  if 
the  king  makes  a  grant  of  lands,  and  the  mines  therein  contained,  royal 
mines  shall  not  pass  :  and  why  not  ?  Because,  says  the  same  authority,  the 
king's  grants  shall  not  be  taken  to  a  double  intent ;  and  the  most  obvious 
intent  is,  that  they  should  only  pass  the  common  mines,  which  aregrantable 
to  a  common  person.  That  is,  the  grant  shall  not  draw  after  it  what  can 
be  separated,  and  what  is  not  grantable  to  a  common  person,  but  is  a  spe- 
cial royalty,  a  crown  inheritance  :  and  yet  this  case,  and  others  like  it,  are 
cited  in  support  of  the  pretended  rule,  that  in  governmental  grants,  nothing 
passes  implication. 

What  is  the  consideration  of  the  case,  in  the  grant  at  bar?  The  grantors 
themselves  furnish  the  highest  evidence  of  its  merit.  In  the  act  incorporat- 
ing the  proprietors  of  West  Boston  bridge,  in  the  year  1792,  they  say, 
''  Whereas,  the  erection  of  Charles  River  bridge  was  a  work  of  hazard  and 
public  utility,  and  another  bridge  in  the  place  proposed  for  the  West  Boston 
bridge,  may  diminish  the  emoluments  of  Charles  River  bridge  ;  therefore,  for 
the  encouragement  of  enterprise,"  Ac.  It  was  hazardous,  for  no  attempt  at 
that  time  had  been  made  to  carry  a  bridge  over  tide-waters  ;  and  so  doubt- 
ful were  the  subscribers  of  its  stability,  that  a  number  of  them  insured  their 
interest  in  it.  The  hazard  was  all  their  own  ;  and  so  great  was  it  thought 
to  be,  that  upon  the  breaking  up  of  the  ice,  persons  assembled  on  the  shore 
to  see  it  carried  away.  It  has  stood,  however,  against  time  and  tho  ele- 
ments ;  it  has  stood  against  everything  but  legislation.  It  was  opened 
with  processions,  and  every  demonstration  of  a  general  rejoicing  ;  and  was 
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considered,  at  the  time,  as  an  enterprise  of  great  patriotism,  as  W(^I1  as  of 
utility. 

This  charter  is  to  receive  a  judicial  construction,  and  the  words  of  grant 
are  to  be  subjected  to  a  judicial  analysis.  What  relations  do  the  words 
raise  ?  What  rights  are  extinguished  ;  what  required  ;  and  what  covenants 
are  implied  ?  In  the  case  of  Fletcher  v.  Peck^  6  Cranch  37,  the  grant  in  that 
case  is  said  to  be  a  contract  executed  ;  the  rights  of  the  grantor  are  said  to 
be  for  ever  extinguished  ;  and  a  contract  implied,  never  to  re-assert  his  right ; 
^  ,  but  none  of  these  things  appear  upon  the  face  of  the  deed.  *It  is 
-'  said,  there  is  a  mode  of  writing  with  sympathetic  ink,  which  cannot 
be  read  till  it  is  held  up  to  the  light.  So,  words  of  grant,  must  be  held  to 
the  light  of  judicial  interpretation.  When  the  relations  which  the  words  give 
rise  to,  are  unfolded,  the  rights  that  are  extinguished,  and  the  rights  that 
are  acquired,  and  the  covenants  that  are  implied,  all  become  clear  and  legible. 

In  examining  the  charter  of  1785,  I  shall  consider :  1st.  What  is  granted 
by  express  words  ?     2d.  What,  by  necessary  implication  ? 

In  the  third  section  of  the  charter,  are  these  words  :  "  And  be  it  further 
enacted  by  the  authority  aforesaid,  that,  for  the  purpose  of  reimbursing  the 
said  proprietors  the  money  expended,  or  to  be  expended,  in  building  and 
supporting  the  said  bridge,  a  toll  be  and  hereby  is  granted  and  established, 
for  the  sole  benefit  of  the  said  proprietors."  Upon  the  authorities  already 
cited,  and  upon  the  strong  reason  of  the  case,  these  words  vest,  absolutely, 
in  the  grantees,  a  franchise,  without  condition  and  without  reservation  ;  and 
this  franchise  is  property,  recognised  as  such,  and  protected  as  such,  both 
by  the  the  law  of  England  and  by  the. law  of  this  country.  In  order,  then, 
to  make  this  protection  which  the  law  affords,  available,  it  must  be  exclusive 
to  some  extent ;  enough,  at  least,  to  keep  down  ruinous  competition.  All 
this  is  conferred  upon  and  vested  in  the  proprietors  of  Charles  River  bridge, 
by  these  few  words  of  the  charter. 

In  1  Crompt.  <fc  Jerv.  57,  and  400,  in  the  exchequer,  it  appears,  that  a 
charter  was  granted  to  the  Corporation  of  Stamford,  in  2  Ann.,  c.  13, 
with  a  right  to  take  toll,  without  saying  how  much.  Chief  Baron  Alexan- 
der says,  "  We  think  that  where  a  grant  of  tolls  is  found  in  a  charter,  the 
word  ought  to  have  some  meaning,  and  the  charter  some  operation  ;  and  that 
it  can  receive  operation  only  by  being  construed  to  mean  a  reasonable  toll." 
He  goes  on  to  say,  "  if  we  were  to  decide  against  this  charter,  upon  the  prin- 
ciples contended  for,  we  should  shake  the  security  of  a  vast  mass  of  prop- 
erty, which  has  been  enjoyed,  undisturbed,  for  perhaps  ages." 

Again,  it  is  declared  expressly,  that  this  toll  shall  continue  for  and  dur- 
ing the  period  of  forty  years.  What  is  the  meaning  of  this  limitation?  The 
bridge  is  to  remain,  and  be  delivered  to  the  government,  in  good  repair,  at 
the  end  of  the  term.  If  the  corporation  are  merely  tenants  at  will  of  this 
*44Sl  ^''*"^^^*^^  5  ^^  ^^^®  legislature  can  eject  *them  at  pleasure  ;  if  they  can 
^  rightfully  shorten  the  term,  when  they  please,  and  as  much  as  they 
please,  the  limitation  to  forty  years  expressed  in  the  charter,  becomes 
absurd  and  contradictory.  It  must,  however,  be  construed  to  mean  some- 
thing ;  and  it  can  have  no  reasonable  or  consistent  meaning,  but  that  of  an 
absolute,  unconditional  grant  of  tolls  for  forty  years.  Again,  the  mainte- 
nance of  the  bridge,  and  the  annuity  to  the  college,  run  with  the  charter  ;  and 
the  grant  of  tolls  is  made,  in  express  words,  for  these  two  objeots.  Here, 
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then,  are  two  obligations  imposed  by  tbe  charter  ;  one  to  support  the  bridge, 
which  amounts,  upon  an  average,  to  about  $5000  a  year ;  and  the  other  to 
pay  to  the  college  200/.  a  year ;  and  a  toll  is  granted  as  the  means,  and  the 
only  means,  of  fulfilling  these  obligations  ;  and  yet  the  legislature,  the  gran- 
tors of  this  charter,  claim  and  exercise  the  right  of  wholly  withdrawing  these 
means  from  the  corporation,  by  an  indirect  act,  and  leaving  these  obligations 
upon  them  in  their  full  force.  Does  not  this,  if  anything  can,  impair  the 
c»bligation  of  a  contract  ? 

Whence  is  derived  the  power  or  the  right  to  do  this?  Is  it  to  be  found 
in  the  charter  ?  No  !  That  grants  a  toll  for  forty  years,  absolutely,  with- 
out condition  or  reservation.  What,  then,  is  the  nature  of  this  mysterious 
power  of  the  government,  that  can  lawfully  resume  its  own  grants  ;  destroy 
its  own  contracts  ;  disregard  the  obligations  of  good  faith  ;  and  trample  upon 
every  principle  of  equity  and  justice? 

In  the  case  of  Wales  v.  Stetson^  2  Mass.  1 46,  Chief  Justice  Pabsons  says, 
"  We  are  also  satisfied,  that  the  rights  legally  vested  in  this  or  in  any  cor- 
poration, cannot  be  controlled  or  destroyed,  by  any  subsequent  statute  ; 
unless  a  power  for  that  purpose  be  reserved  to  the  legislature,  in  the  act 
of  incorporation."  This  case,  like  the  one  at  bar,  was  a  grant  of  a  franchise ; 
and  here  we  have  the  solemn  judgment  of  the  supreme  court  of  Massachu- 
setts, upon  its  inviolability,  in  the  absence  of  any  such  reserved  power.  In 
the  case  of  the  East  India  Company  v.  SandySy  1  State  Trials  666,  it 
appears,  that  tliere  was  this  condition  inserted  in  the  charter,  "  that  if  it 
should  hereafter  appear  to  his  majesty,  or  his  successors,  that  that  grant,  or 
the  continuance  thereof,  in  whole  or  in  part,  should  not  be  profitable  to  his 
majesty,  his  heirs  and  successors,  or  to  this  realm,  it  should,  after  notice 
Ac,  *be  void."  Thus,  it  appears,  that  even  in  the  opinion  of  Lord  r^ . . . 
Chief  Justice  Jbffrbts,  no  feeble  supporter  of  royal  prerogative,  a  l- 
charter  could  not  be  repealed  or  annulled,  unless  a  power  for  that  purpose 
was  reserved  in  it  to  the  grantor. 

Thus  far  the  case  at  bar  stands  upon  the  very  words  of  the  grant ;  upon 
the  legal  and  obvious  construction  of  the  act  itself,  without  resort  to  those 
necessary  implications  which  arise  from  the  nature  of  the  grant. 

2.  What  is  granted  by  necessary  implication  ?  The  general  rule  of  law 
is  thus  laid  down  in  Co.  Litt.  66  a,  "  When  the  law  doth  give  anything  to 
one,  it  giveth  impliedly  whatsoever  is  necessary  for  the  taking  and  enjoying 
the  same."  Case  of  the  Mines^  1  Plowd.  317.  "  For  the  ore  of  gold  and 
silver  is  the  king's  ;  and  if  it  is,  the  law  gives  him  means  to  come  to  It,  and 
that  is  by  digging ;  so  that  the  power  of  digging  is  incidental  to  the  thing 
itself."  If  one  grant  to  another  all  the  minerals  in  a  certain  parcel  of  land  ; 
the  grantee  has  a  right  to  go  upon  the  land,  and  dig,  and  carry  away  the  ores. 

In  one  thing,  all  things  following  shall  be  included  :  lessee  of  land  has 
a  right  of  way  on  lessor's  land  ;  grantee  of  trees,  growing  in  a  close,  may 
come  upon  the  land  to  cut  them,  &c.  Finch  46,  Rule  100.  The  grant  of 
a  thini;  carries  all  things  included,  without  which  the  thing  granted  cannot 
be  had.  Hob.  234  ;  also  Saunders^s  Case^  6  Co.  12  ;  Lifford^s  Causey  11  Ibid. 
62  ;  and  1  Wms.  Saund.  322. 

Upon  these  authorities,  the  only  question  is,  are  tolls  necessary  or  essen- 
tial to  the  enjoyment  of  this  franchise?  Just  as  necessary  and  essential  as 
air  is  to  the  support  of  animal  life.     They  are  part  and  parcel  of  the  fran- 
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ohise  itself;  its  very  essence,  substance  and  life.  What  is  our  fran* 
chisey  without  tolls  ?  It  is  compounded  of  certain  rights  and  certain  obliga- 
tions. The  rights  arc,  to  be  a  corporation,  with  the  usual  powers  incident 
to  corporations ;  such  as  the  right  to  have  a  common  seal  ;  to  sue  and  be 
sued  ;  to  maintain  a  bridge  over  navigable  waters  ;  to  demand  toll  of  all 
persons  passing  over  tlie  bridge,  &c.  The  obligations  are,  to  maintain  the 
bridge  at  an  expense  of  $5000  a  year  ;  to  pay  Harvard  College  200/.  a  year  ; 
and  to  deliver  up  the  bridge  in  good  repair,  at  the  end  of  forty  years. 
^ . .  ,  *The  rights  are  without  value,  utterly  barren  and  fruitless  ;  the 
J  obligations  are  oppressive  and  lasting  as  the  charter.  Yet  a  learned 
judge,  in  the  court  below,  says,  "  that  a  trader  or  innholder,  has  as  good  a 
right  to  be  protected  in  the  enjoyment  of  the  profits  of  his  store  or  inn,  as 
the  plaintiffs  have  to  be  protected  in  the  enjoyment  of  their  tolls."  Is  a 
trader's  shop  or  a  taverner's  license  a  franchise  ? 

Since  the  first  Wednesday  of  March  last,  the  Warren  bridge  has  been 
free;  and  the  necessary  consequence  has  followed,  viz., the  entire  destruction 
of  the  plaintiffs'  franchise.  One  thing  more  remains  to  be  done,  and  then  the 
work  will  be  finished.  The  attorney-general  will  be  directed  to  tile  a  qiw 
warranto  against  the  corporation,  for  a  non-compliance  with  some  of  its 
public  duties,  and  a  decree  of  forfeiture  of  the  franchise  will  be  obtained. 
This  must  inevitably  happen,  unless  it  can  be  presumed,  that  this  corpora- 
tion will  continue  to  maintain  the  bridge,  at  their  own  private  expense,  for 
the  public  accommodation.  The  government  will  then  have  got  into  their 
possession  two  bridges,  without  the  expenditure  of  a  dollar :  one  having 
been  paid  for  out  of  the  fruits  of  the  franchise  of  Charles  River  bridge  ;  and 
the  other  obtained  by  a  decree  of  forfeiture,  for  not  coraplynig  with  its 
obligations.  In  the  meantime,  the  proprietors  of  Charles  River  bridge  may 
well  look  upon  the  proceedings  of  the  government  with  amazement.  But 
a  few  yeara  since,  and  they  held  a  property  in  this  franchise,  which  C(:t>t 
them  $300,000  ;  and  where  is  it  now  ?  "  They  are  charged  with  no  fault, 
neglect  of  duty  or  breach  of  any  condition  ;  no  judicial  process  has  ever 
been  issued  against  them  ;  and  yet,  without  a  cent  of  compensation,  they 
are  stripped  of  this  property  by  the  mere  force  of  legislation.  By  what 
transcendental  logic,  can  such  a  result  be  justified,  upon  any  principles  of 
law,  equity  or  good  faith  ?" 

Among  the  various  pretences  that  have  been  put  forth  in  justification  of 
the  act  complained  of,  is  this,  to  wit,  that  the  charter  is  nothing  more  than 
a  license  io  obstruct  navigable  waters.  In  15  Vin.  Abr.  94,  License,  E,  it  is 
said,  if  a  certain  time  is  limited,  it  is  not  revocable,  though  the  thing  is  not 
done.  License  executed  is  not  countermandable.  The  same  law  is,  if  one 
license  me  and  my  heirs  to  come  and  hunt  in  his  park,  it  is  necessary  for  me 
♦lift!  ^^  liave  this  license  in  writing  ;  for  *something  passes  by  the  license, 
^  in  perpetuity  ;  but  if  the  license  be  to  me,  to  hunt  once  in  his  park, 
this  is  good,  without  writing,  for  no  inheritance  passes.  11  Hen.  VII.  p.  9. 
There  is  a  great  diversity  between  a  license  in  fact,  which  giveth  an  inter- 
est, and  a  license  in  fact,  which  giveth  only  an  authority  or  di8})ensation  ; 
for  the  one  is  not  to  be  countermanded,  but  the  other  is.  A  license  is 
revocable  unless  a  certain  time  is  fixed.  Sir  William  Wehd  v.  Paternoster, 
Poph.  151  ;  Taylor  v.  WaterSy  1  Taunt.  SW ;  Liggiua  v.  Inge^  5  Moore  & 
Payne  712.  So  it  appears,  that  if  a  license  is  in  writing  to  one  and  his  heirs, 
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it  is  not  revocable ;  2d.  If  it  passes  an  interest^  it  is  not  revocable  ;  and 
3d.  If  it  is  for  a  time  limited,  it  is  not  revocable.  The  case  at  bar  embraces 
all  these  :  it  is  in  writing  ;  it  passes  an  interest ;  and  is  for  a  time  limited. 
The  grant  to  the  proprietors  of  the  Charles  River  bridge,  both  by  express 
words  and  by  necessary  implicsrtion,  vests  in  them  absolutely,  a  franchise,  a 
beneficial  interest,  for  forty  years  ;  and  this  interest  consists  of  a  right  to 
levy  money,  according  to  certain  fixed  rates,  upon  the  line  and  course  of 
travel  between  Charestown  and  Boston. 

But  it  is  said,  that  a  line  of  travel  is  uncertain,  and  cannot  be  defined  ; 
that  it  often  changes,  according  to  the  exigencies  of  society  And  this,  to 
some  extent,  is  doubtless  true  ;  and  it  is  also  true,  that  from  the  changes 
that  are  constantly  taking  place  in  human  affairs,  a  bridge  or  ferry  may  be 
subjected  to  incidental  injuries.  It  sometimes  happens,  that  a  consequential 
damage  may  be  suffered  by  one,  arising  out  of  the  lawful  use  of  property  by 
another.  The  grant  of  the  West  Boston  bridge  and  of  the  canal  bridge, 
affected  in  some  degree  the  income  of  Charles  Ri/er  bridge  ;  but  these  were 
between  different  termini^  opening  new  avenues  into  the  country,  and  giv- 
ing better  accommodation  to  a  large  amount  of  population.  They  were 
grants  of  similar  franchises,  called  for  by  public  exigencies;  and  not  directly 
and  apparently,  intentionally  interfering  with  former  grants.  The  revival 
of  Winnisemmit  ferry  has  somewhat  diminished  the  travel  through  Charles- 
town  ;  but  it  is  between  Boston  and  Chelsea,  and  is  coeval  with  the  ancient 
ferry  between  Boston  and  Charlestown.  Whatever  damage,  therefore,  is 
suffered,  arising  from  the  changes  or  progress  of  society  ;  from  political  or 
commercial  arrangements  ;  from  the  natural  course  of  business  or  industry, 
is  regarded,  *and  must  be  borne,  as  merely  incidental.  But  the  vol-  r,^ , ,  ^ 
untary,  direct  and  fatal  action  of  the  government  upon  its  own  former  ■- 
grant,  is  not  incidental,  and  does  not  belong  to  cases  of  consequential  damage. 
j  The  facts  in  the  case  at  bar  are  peculiar,  and  distinguish  it  from  all  other 
cases  of  a  similar  nature.  The  abutments  of  the  two  bridges  are  260  feet 
apart  on  the  Charlestown  side  ;  and  the  avenues  to  them  meet  in  Charles- 
town  square,  at  the  distance  of  about  400  feet  from  the  abutments.  On 
the  Boston  side,  the  abutments  of  the  two  bridges  are  about  900  feet  apart, 
and  the  avenues  to  them  meet  in  Boston,  at  the  distance  of  about  1400  feet. 
The  distance  from  Charlestown  square  to  all  the  business  parts  of  Boston, 
over  these  bridges,  is  within  a  few  feet  the  same  ;  so  that  the  same  accom- 
modation is  afforded  by  both  bridges.  Now,  as  all  the  roads  leading  into 
and  from  Charlestown,  terminate,  or  cross  each  other,  in  this  square,  it  fol- 
lows, that  all  the  travel  which  now  goes  over  the  Warren  bridge  would, 
with  equal  convenience,  have  gone  over  Charles  River  bridge,  if  that  had 
been  the  only  avenue  between  Boston  and  Charlestown.  The  new  bridge 
has  connected  no  new  line  of  travel  with  the  old  ;  it  has  not  shortened  the 
distance  between  the  two  termini^  nor  given  any  other  additional  accommo- 
dation, than  two  parallel  bridges  give  over  one.  Of  the  necessity  of  two 
bridges,  some  judgment  may  be  formed  from  this  fact :  about  3000  foot 
passengers  passed  over  Charles  River  bridge  in  one  day,  and  about  750 
vehicles  of  all  descriptions,  as  appears  by  the  record  ;  about  80,000  foot  pas- 
sengers, and  4000  vehicles  go  over  London  bridge  every  day.  The  travel, 
therefore,  from  Charlestown  to  Boston  is  a  unit ;  it  is  now,  and  always  has 
been,  and  always  must  be,  the  same  line  of  travel.  The  grant  of  the  Warren 
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bridge,  therefore,  which,  while  it  was  a  toll  bridge,  diverted  two-thirds  of 
this  travel  from  Charles  River  bridge,  and  since  it  has  become  free,  diverts 
the  whole,  is  a  grant  of  the  same  franchise.  It  is,  in  its  efPect  and  opera- 
tion, the  entire  destruction  of  property,  held  by  an  older  title  ;  the  resump- 
tion of  a  grant,  which  this  court  has  declared  to  be  a  contract  executed  ;  by 
which  the  rights  of  the  grantor  are  for  ever  extinguished,  and  a  cov^ant 
implied  on  his  part  never  to  re-assert  his  rights.  But  in  the  case  at  bar,  the 
grantor  has  re -asserted  his  right  over  this  franchise  ;  and  has  thus  impaired 
the  obligation  of  his  contract. 
*448l        ^  learned  judge  in  the  court  below,  in  commenting  upon  the  *extent 

-*  of  the  f  runchise  of  the  bridge,  remarks,  that  it  is  either  confined  to 
the  planks,  or  in  other  words,  has  no  local  extent ;  or  else,  extends  to  the 
old  bridge  in  Cambridge,  a  distance  of  some  three  or  four  miles.  Now,  it 
is  a  little  remarkable,  that  the  proprietors  of  the  Charles  River  bridge,  do 
not  now,  and  never  have  claimed  any  such  local  extent ;  all  they  have  ever 
claimed,  or  do  now  claim,  is  an  exclusive  right  between  Charlestown  and 
Boston.  Yet,  in  order  to  make  the  claim  odious,  it  is  represented  as  extend- 
ing over  the  whole  river.  But  how  does  the  learned  judge  get  at  this  con- 
clusion, that  the  extent  of  this  franchise  is  either  everything  or  nothing  ? 
Not,  surely,  from  the  declarations  of  the  proprietors,  for  they  have  uni- 
formly limited  their  right  in  the  manner  stated  ;  not  from  the  books  of 
common  law,  for  in  them,  the  rule  is  stated  with  great  uniformity  and  precis- 
ion, ami  runs  through  the  whole  current  of  authorities,  from  Hen.  VI.  to 
the  present  time.  The  rule  of  the  common  law  is,  that  if  a  rival  market, 
bridge  or  ferry,  is  erected  so  near  an  existing  one  as  to  draw  away  its 
custom,  essentially  to  impair  its  value,  materially  to  diminish  its  income  or 
profits  ;  near  in  a  positive  sense,  so  near  as  to  produce  ruinous  competition, 
<Sbc.,  it  shall  be  deemed  a  nuisance. 

But  it  is  asked,  what  and  where  are  the  boundaries  of  these  rights?  And 
because  they  cannot  put  their  finger  on  the  precise  spot  in  the  river,  where 
private  right  ends  and  public  right  begins,  they  have  no  right  at  all  ; 
because  the  common  law  does  not,  unhappily,  furnish  a  pair  of  compasses 
to  measure  the  exact  local  extent  of  this  franchise,  it  has  no  extent  at  all  ; 
because  it  does  not  cover  the  whole  river,  it  is  confined  to  the  width  of  the 
bridge.  Does  the  law,  or  do  learned  judges,  deal  with  nuisances  on  land 
in  this  way?  How  near  to  a  dwelling-house  may  one  establish  a  noisome 
or  unwholesome  manufactory?  Does  the  common  law  measure  the  distance, 
and  say,  here  it  shall  be  deemed  a  nuisance  ;  and  there  it  shall  not  ?  And 
how  is  it  to  be  determined,  whether  it  be  a  nuisance  or  not,  but  by  the  fact? 
It  is  a  matter  of  evidence,  and  is  to  be  proved  like  any  other  fact.  Is  the 
atmosphere  filled  with  a  noxious  effluvia?  Are  the  comfort  and  value  of 
the  dwelling  impaired  by  this  establishment?  Then  it  is  a  nuisance,  whether 
it  be  at  the  distance  of  ten  rods  or  half  a  mile.  So,  in  the  case  at  bar,  it  is 
the  fact,  rather  than  the  distance,  that  is  to  determine  whether  a  rival  bridge 
*A.±Q}  ^®  *  nuisance  or  not.     Does  it  greatly  impair  the  value  *of  the  elder 

^  franchise?  Does  it  essentially  diminish  its  profits?  Does  it  wholly 
ruin  it?  These  are  all  matters  of  evidence  ;  facts  to  be  proved  ;  and  courts 
and  juries,  in  the  exercise  of  a  sound  discretion  upon  all  the  facts  and  cir- 
cumstances of  each  particular  case,  will  give  a  reasonable  protection  to  the 
property  in  these  franchises,  by  giving  them  a  reasonable  extent. 
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But  it  is  argued,  tkat  when  the  charter  of  Charles  River  bridge  was  ex- 
tended for  thirty  years,  in  the  year  1792,  notice  was  given  to  all  the  world, 
by  a  legislative  act,  that  the  proprietors  had  no  exclusive  right  ;  and  that 
inasmuch  as  they  took  their  extended  charter,  with  this  notice,  it  is  now  too 
late  to  setup  any  such  right.  The  act  incorporating  the  proprietors  of  the 
West  Boston  bridge,  was  passed  on  the  9th  of  March  1792  ;  and  in  the  8th 
section  of  that  act,  it  is  enacted,  that  the  proprietors  of  Charles  River  bridge 
shall  continue  to  be  a  corporation  and  body  politic,  for  and  during  the  term 
of  seventy  years,  to  be  computed  from  the  day  that  said  Charles  River 
bridge  was  completed  and  opened  for  passengers,  subject  to  all  the  condi- 
tions and  regulations  prescribed  in  the  act,  entitled  ''  an  act,  incorporating 
3ertain  persons  for  the  purpose  of  building  a  bridge  over  Charles  river, 
between  Boston  and  Charlestown,  and  supporting  the  same  during  the  term 
of  forty  years  ;  and  during  the  aforesaid  term  of  seventy  years,  the  said 
proprietors  of  Charles  River  bridge  shall  and  may  continue  to  collect  and 
receive  all  the  toll  granted  by  the  aforesaid  act  for  their  use  and  benefit." 
There  is  then  a  proviso,  that  the  proprietors  shall  relinquish  the  additional 
toll  on  the  Lord's  day,  and  shall  continue  to  pay  the  annuity  to  the  col- 
lege, Ac. 

This  extension  of  the  charter  of  Charles  River  bridge  was  made,  as  set 
forth  in  the  preamble  to  the  grant.  Whereas,  the  erection  of  Charles  River 
bridge  was  a  work  of  hazard  and  utility,  and  another  bridge  in  the  place 
proposed  for  the  West  Boston  bridge,  may  diminish  the  emoluments  of 
Charles  River  bridge,  therefore,  <fcc.  The  notice  referred  to,  is  contained  in 
the  report  of  a  committee,  to  whom  had  been  referred  the  petition  for  the 
West  Boston  bridge,  and  the  remonstrance  of  Charles  River  bridge,  and  is 
in  these  words  :  "The  committee  further  report,  that  after  attending  to  the 
memorial  of  the  proprietors  of  Charles  River  bridge,  and  hearing  them  fully 
on  the  subject,  they  are  of  the  opinion,  that  there  is  no  ground  to  maintain 
that  the  act  incorporating  the  proprietors  for  the  purpose  of  *building  1-*^^^^. 
a  bridge  from  Charlestown  to  Boston,  is  an  exclusive  grant  of  the  '■ 
right  to  build  over  the  waters  of  that  river."  Such  is  the  opinion  of  a  com- 
mittee ;  and  supposing  it  to  have  been  adopted  by  the  legislature,  it  would 
then  be  the  opinion  of  that  body,  and  nothing  more.  How,  then,  can  this 
opinion  aflFect  or  control  the  rights  of  the  proprietors,  held  by  them  under  a 
former  grant?  If,  instead  of  being  an  opinion  merely,  it  had  been  a  declara- 
tory act ;  still  all  the  rights  vested  in  the  proprietors,  by  their  charter  of 
1785,  would  have  remained  in  full  force  and  effect ;  and  the  charter  of  1792 
is  merely  a  continuance  of  the  first,  with  all  its  rights,  <fec.,  and  subject  to 
all  its  obligations.  As  this  declaration  of  the  legislature  makes  no  part  of 
the  act  of  1792,  all  the  rights  which  belonged  to  the  proprietors  in  1785, 
belonged  to  them  equally  in  1792.  If  such  a  declaration  had  been  inserted 
in  the  act  itself,  extending  the  term  to  seventy  years,  and  the  act  had  been 
accepted,  the  proprietors  might  have  been  bound  by  it. 

But  the  import  and  meaning  of  this  opinion  have  been  mistaken.  It  does 
not  deny  any  claim  made  by  the  plaintiffs,  but  is  entirely  consistent  with  it. 
It  does  not  deny,  that  the  proprietors  have  an  exclusive  right  between  Bos- 
ton and  Charlestown  ;  but  does  deny,  that  they  have  an  exclusive  right  over 
the  whole  river.  There  was  a  petition  before  this  committee  for  another 
bridge  ;  not  from  Charlestown  to  Boston,  but  from  Cambridge  to  Boston  ; 
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and  the  oommittee  say  to  the  remonstrants,  your  exclasive  right  does  not 
extend  to  Cambridge,  a  distance  of  two  miles ;  it  is  not  an  '' exclusive  right 
to  build  over  the  waters  of  Charles  river  ;  '*  but  inasmuch  as  the  proposed 
bridge  may  affect  your  emoluments,  we  recommend  an  extension  of  your 
charter.  It  was  seen,  that  the  proposed  bridge  would  cause  a  consequential 
damage  to  Charles  River  bridge ;  and  it  was  on  that  ground,  that  the  pro- 
prietors appealed  to  the  equity  of  the  legislature ;  and  it  was  on  that  ground 
alone,  as  they  expressly  declare,  that  the  legislature  granted  an  extension  of 
their  charter  for  thirty  years. 

In  the  following  cases,  an  exclusive  right  in  ferries  is  fully  maintained. 
Churchman  v.  Tumidly  Hardr.  162  ;  Tripp  v.  Frank,  4  T.  R.  666  ;  Chad- 
toick^s  Case,  2  Dane's  Abr.  683.  The  case  of  Huzzey  v.  tteldy  recently  decided 
in  the  exchequer,  is  reported  in  2  Cromp.  Meeson  &  Rose.  432  ;  and  also  in 
the  13th  No.  Law  Journal,  239.  In  this  case,  Lord  Abingeb  reviews  the 
whole  doctrine  in  relation  to  this  franchise  ;  beginning  with  the  earliest 
*46ll  ^***^*'  *"^  confirming  all  the  principles  which  are  necessary  to  *the 
^  support  of  the  case  at  bar.  The  case  of  the  Islington  Market,  2  CI. 
<fe  Fin.  513,  in  which  the  opinion  of  the  nine  judges  is  given  upon  a  series  of 
questions  touching  the  franchise  of  a  market,  put  to  them  by  the  house  of 
lords,  reviews  and  confirms  all  the  doctrines  advanced  in  support  of  the 
plaintiffs'  claim  in  this  case  ;  and  shows,  most  conclusively,  what  the  law  of 
England  is  at  this  present  time.  The  law  there  is,  essentially  and  truly, 
now,  what  it  was  three  centuries  ago,  in  relation  to  all  these  franchises;  and 
unless  it  can  be  shown,  that  this  law  has  been  overruled  by  adjudged  cases, 
or  modified  by  statute,  it  is  now  the  law  of  this  country. 

Much  has  been  said,  in  the  course  of  this  controversy,  of  monopolies,  and 
exclusive  privileges ;  and  these  have  been  fruitful  themes  of  declamation. 
And  what  Is  a  monopoly,  but  a  bad  name,  given  to  anything  for  a  bad  pur- 
pose. Such,  certainly,  has  been  the  use  of  the  word  in  its  application  to  this 
case.  It  is  worth  a  definition.  A  monopoly,  then,  is  an  exclusive  privilege 
conferred  on  one,  or  a  company,  to  trade  or  trafiSck  in  some  particular 
article  ;  such  as  buying  and  selling  sugar  or  coffee,  or  cotton,  in  derogation 
of  a  common  right.  Every  man  has  a  natural  right  to  buy  and  sell  these 
articles  ;  but  when  this  right,  which  is  common  to  all,  is  conferred  on  one, 
it  is  a  monopoly,  and  as  such,  is  justly  odious.  It  is,  then,  something  carved 
out  of  the  common  possession  and  enjoyment  of  all,  and  equally  belonging 
to  all,  and  given  exclusively  to  one.  But  the  grant  of  a  franchise  is  not 
a  monopoly,  for  it  is  not  part  or  parcel  of  a  common  right.  No  man  has  a 
right  to  build  a  bridge  over  a  navigable  river,  or  set  up  a  ferry,  without  the 
authority  of  the  state.  All  these  franchises,  whether  public  property  or 
public  rights,  are  the  peculiar  property  of  the  state.  They  belong  to  the 
sovereign,  and  when  they  are  granted  to  individuals  or  corporations,  they 
are  in  no  sense  monopolies  ;  because  they  are  not  in  derogation  of  common 
right. 
[  But  it  is  said,  that  the  legislature  has  a  right,  in  its  discretion,  to  grant 
^  ferries,  bridges,  turnpikes,  and  rail  roads,  whenever  public  convenience 
requires  it ;  and  that  of  this  convenience  or  necessity,  they  are  the  exclusive 
judges.  I  state  the  proposition  as  broadly  as  it  has  ever  been  laid  down, 
because  i  have  no  wish  to  avoid  its  just  consideration.  It  is  admitted,  then, 
that  the  legislature  has  a  general  authority  over  these  subjects  ;  but  it  is 
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nevertheless  a  limited  authority.  It  ^is  not  omnipotent^  like  that  of 
the  British  parliament,  bat  is  subjected  to  many  restraints  and  limita- 
tions. A  state  legislature  can  do  wrong,  and  has  done  wrong ;  and  this 
court  has  corrected  their  errors,  and  restored  the  rights  which  had,  inad- 
vertently, of  course,  been  invaded  or  taken  away.  The  people,  in  forming 
their  constitutions  of  government,  have  imposed  many  restraints  upon  the 
exercise  of  the  legislative  power.  They  have  inserted  in  many  of  their  con- 
stitutions, certain  fundamental  principles,  which  were  intended  to  limit 
or  wholly  withdraw  them  from  the  power  of  the  legislature.  They  cannot 
abridge  the  liberty  of  speech  or  of  the  press  ;  pass  expast/cu:to  laws  ;  sus- 
pend the  writ  of  habeas  corpus  ;  or  take  private  property  for  public  use, 
without  compensation.  These  limitations  and  restraints  upon  the  exercise 
of  legislative  power,  in  Massachusetts,  are  imposed  by  its  own  couRtitution. 

There  are  restraints  imposed  by  the  constitution  of  the  United  States 
upon  all  state  legislation  ;  and  one  very  important  restraint,  a  disregard  of 
of  which,  in  the  opinion  of  the  plaintiffs,  has  brought  this  cause  before  this 
court  ;  is,  that  no  state  shall  pass  any  law  impairing  the  obligation  of  con- 
tracts. The  power  conferred  on  this  court,  by  the  constitution  of  the  United 
States,  of  controlling,  in  certain  specific  cases,  state  legislation,  has  given, 
and  was  intended  to  give,  in  the  language  of  this  court,  '^  a  bill  of  rights  to 
the  people  of  each  state."  The  exercise  of  this  ultimate  conservative  power, 
constitutes  one  of  the  highest  functions  of  this  court.  The  wise  men  who 
framed  this  constitution,  clearly  discerned,  in  the  multiform  opcTations  of 
human  passions  and  interests,  the  necessity  for  some  calm  controlling  power  ; 
and  in  conferring  it  upon  this  court,  they  exhibited  the  most  profound  wis- 
dom, guided  by  human  experience. 

The  legislative  power  is  restrained  and  limited  by  the  principles  cf 
natural  justice.  In  the  case  of  Colder  v.  Bully  3  Dall.  888,  Judge  Chasjb 
says,  "  There  are  certain  vital  principles  in  our  free  republican  governments, 
which  will  determine  and  overrule  an  apparent  and  flagrant  abuse  of  legis- 
lative power ;  as  to  authorize  manifest  injustice  by  positive  law  ;  or  to  take 
away  that  security  for  personal  liberty  or  private  property,  for  the  protec- 
tion whereof  government  was  established.  An  act  of  the  legislature,  for 
I  cannot  call  it  a  law,  contrary  to  the  first  great  principles  of  the  social  com- 
pact, cannot  be  considered  a  rightful  exercise  of  legislative  authority.  The 
obligation  of  a  law,  *in  governments  established  on  express  compact,  r^.^o 
and  on  republican  principles,  must  be  determined  by  the  nature  of  ■- 
the  power  on  which  it  is  founded.  A  few  instances  will  be  sufficient  to 
explain  what  I  mean.  A  law  that  punishes  a  citizen  for  an  innocent  action, 
or  in  other  words,  which,  when  done,  was  in  violation  of  no  existing  law  ; 
a  law  that  destroys  or  impairs  lawful  private  contracts  ;  a  law  that  makes  a 
man  a  judge  in  his  own  case  ;  or  a  law  that  takes  property  from  A.  and 
gives  it  to  B.:  it  is  against  all  reason  and  justice,  for  a  people  to  intrust  a 
legislature  with  such  power  ;  and  therefore,  it  cannot  be  presumed  that  they 
have  done  it.  The  genius,  the  nature  and  the  spirit  of  our  state  govern- 
ments, amount  to  a  prohibition  of  such  acts  of  legislation  ;  and  the  general 
principles  of  law  and  reason  forbid  them  :  the  legislature  may  enjoin, 
permit,  forbid  and  punish  ;  they  may  declare  new  crimes,  and  establish  rules 
of  conduct  for  all  their  citizens,  in  future  oases  ;  they  may  command  what 
is  right,  and  prohibit  what  is  wrong  ;  but  they  cannot  change  innocence  into 
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guilt,  nor  punish  innocence  as  a  crime  ;  nor  violate  the  right  of  an  antecedent 
lawful  private  contract,  or  the  right  of  private  property." 

In  the  case  of  Fletcher  v.  Peck^  6  Cranch  135,  the  court  say,  when,  then, 
a  law  is  in  its  nature  a  contract ;  when  absolute  rights  have  vested  under 
that  contract  ;  a  repeal  of  that  law  cannot  divest  those  rights  ;  and  the  act 
of  annulling  them,  if  legitimate,  is  rendered  so  by  a  power  applicable  to  the 
case  of  every  individual  in  the  community.  It  may  well  be  doubted, 
whether  the  nature  of  society  and  of  government  does  not  prescribe  some 
limits  to  the  legislative  power ;  and  if  any  be  prescribed,  where  are  they 
to  be  found,  if  the  property  of  an  individual,  fairly  and  honestly  acquired, 
may  be  seized,  without  compensation.  To  the  legislature,  all  legislative 
power  is  granted  ;  but  the  question,  whether  the  act  of  transferring  the 
property  of  an  individual  to  the  public,  be  in  the  nature  of  the  legislative 
power,  is  well  worthy  of  serious  reflection. 

Regarding  the  practical  operation  and  effect  of  the  Warren  bridge 
charter  upon  the  rights  and  property  of  the  plaintiffs,  the  case  at  bar 
comes  clearly  within  the  scope  of  the  remarks  cited  from  Dallas  and  Cranch. 
In  point  of  fact,  it  takes  the  property  of  the  plaintiffs,  and  gives  it  to  the 
public.  It  is,  in  its  operation,  an  act  of  confiscation.  It  violates  all  those 
distinctions  of  right  and  wrong,  of  justice  and  *injustice,  which  lie 
J  at  the  foundation  of  all  law,  and  of  all  government ;  and  if  men 
were  to  deal  with  each  other  as  this  act  deals  with  the  plaintiffs,  the  very 
frame-work  of  our  civil  polity  would  be  broken  down  ;  all  confidence 
would  be  destroyed  ;  and  all  sense  of  security  for  the  rights  of  persons  and 
property  would  be  lost. 

Again,  the  legislative  power  is  restrained  and  limited  by  its  own  former 
grants.  In  Chitty's  Prerogatives  of  the  Crown,  page  132,  he  says  :  "It  is 
a  principle  of  law,  that  the  king  is  bound  by  his  own  and  his  ancestors' 
grants  ;  and  cannot,  therefore,  by  his  mere  prerogative,  take  away  vested 
rights,  immunities  or  privileges.*'  The  same  identical  franchise  which  has 
been  granted  to  one,  cannot  be  granted  to  another.  The  grant  of  a  fran- 
chise is  as  much  a  grant  of  property,  as  a  grant  of  land  ;  and  if  a  grant  of 
a  franchise  can  be  resumed  or  annulled,  so  can  a  grant  of  land.  Both  are 
portions  of  the  public  property  ;  both  vest  in  the  grantees  a  property,  a 
beneficial  interest ;  and  in  both,  the  grant  is  a  contract  executed. 

Since  this  suit  has  been  pending,  a  very  important  case  has  been  decided 
in  the  supreme  court  of  appeals  in  the  state  of  Maryland.  It  is  the  case 
of  the  Canal  Company  v.  Bailroad  Company^  4  Gill  <fc  Johns.  1,  The 
canal  company's  was  the  prior  grant.  Surveys  of  the  route  for  each  of 
these  great  internal  works  had  been  made  ;  and  it  was  found,  that  they 
approached  so  near  each  other  at  a  place  called  the  Point  of  Rocks,  that 
there  was  not  room  enough  for  both,  between  the  rocks  and  the  river.  In 
making  these  surveys,  the  railroad  company  had  preceded  the  other  com- 
pany ;  they  had  located  their  route  ;  purchased  and  condemned  the  land 
necessary  for  their  purpose ;  when  their  progress  was  arrested  by  an 
injunction,  at  the  instance  of  the  canal  company,  who  found  it  to  be 
impracticable  to  construct  their  canal  by  the  side  of  the  railroad.  And 
the  question  was,  which  had  the  prior  right ;  and  the  court,  in  a  very  elab- 
orate opinion,  decided  it  in  favor  of  the  prior  grant.  This  case  is  before 
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the  court,  and  many  of  tbe  points  discuHsed  and  determined  in  the  case,  are 
among  the  important  points  to  be  decided  in  this. 

Within  all  these  distinctions,  there  was,  and  always  will  be,  ample  room 
for  the  legislature  to  provide  every  convenience  and  accommodation 
that  public  exigencies  may  require.  And  this  can  be  done,  without  resuming 
furmer  grants,  or  taking  private  properly  without  compensation.  They 
might  have  seized  the  plaintiffs^  franchise  in  the  exercise  of  *the  r^ .-< 
eminent  domain.  All  the  property  in  the  state,  under  whatever  title  L 
it  may  be  held,  may  be  thus  taken  for  public  use,  but  upon  the  simple  con- 
dition of  making  a  reasonable  compensation  for  it.  The  legislature,  how- 
ever, did  not  proceed,  in  the  exercise  of  this  high  power,  to  provide  for  the 
public  accommodation,  but  they  took  the  property  without  paying  for  it. 
Or,  they  might  have  accepted  the  offer  of  the  plaintiffs,  as  set  forth  in 
their  memorial  on  the  20th  page  of  the  record.  By  a  vote  of  the  proprietors, 
the  corporation  offered,  if  the  legislature  would  give  them  the  necessary 
authority,  to  make  the  avenues  to  the  bridge  of  any  given  width  ;  to  con- 
struct a  circular  draw,  so  that  passengers  should  not  be  delayed,  when 
vessels  were  passing  through  ;  to  make  the  bridge  itself  as  much  wider  as 
should  be  deemed  convenient ;  to  construct  a  spur  bridge,  and  even  to 
build  a  new  bridge ;  thus  submitting  the  whole  matter  to  the  judgment  of 
the  legislature,  and  pledging  themselves  to  do  all  and  whatsoever  iuey 
should  authorize  and  direct  them  to  do,  in  providing  for  the  public  acconi 
modation.  This  offer  was  declined,  and  no  reasons  given  ;  and  it  is  admitted, 
that  they  were  not  absolutely  bound  to  accept  it,  or  to  give  reasons  for  their 
refusal  ;  but  it  is  certainly  open  to  such  inferences  as  the  facts  of  the  case 
will  warrant. 

But  it  is  repeated,  again  and  again,  that  the  legislature  had  found  the 
fact,  that  the  convenience  of  the  public  required  another  avenue  from  Charles- 
town  to  Boston.  What  then  ?  Does  the  finding  of  this  fact,  justify  any 
and  all  sorts  of  legislation?  Is  it  any  excuse  or  justification  for  the 
resumption  of  a  franchise,  for  the  annihilation  of  a  vast  amount  of  property 
without  compensation?  The  fact  may  be  made  the  basis  of  legislation,  but 
affords  no  excuse  for  unjust  or  unconstitutional  legislation,  in  the  case  of 
the  Islington  Market^  before  cited,  the  house  of  lords  found  the  fact,  that 
public  convenience  required  an  enlargement  of  the  old  market,  or  the  estab- 
lishment of  a  new  one.  A  bill  was  pending  for  a  new  market,  and  the 
house  of  lords,  instead  of  proceeding  to  pass  the  act,  thought  it  proper  to 
put  a  series  of  questions  relating  to  the  matter,  to  the  nine  judges  ;  they 
inquired  of  the  judges,  what  was  the  law  ;  what  they  could  do  touching 
this  market,  consistently  with  the  existing  rights  of  others?  The  answers 
are  given  at  large  ;  and  if  the  law,  which  is  there  declared  to  be  the  law  of 
England,  had  been  applied  to  the  plaintiff's  case,  when  the  *act  r^^-.- 
establishing  the  Warren  bridge  was  pending,  it  never  would,  and  ■- 
never  could,  have  passed. 

But  the  legislature  proceeded  to  authorize  the  bridge  to  be  built,  and 
granted  a  toll,  out  of  which  the  whole  expense  was  to  be  paid.  Accordingly, 
the  bridge  was  built,  and  paid  for  out  of  the  tolls  received.  That  bein^ 
done,  the  functions  ot  the  legislature  ceased.  They  had  provided  another 
avenue,  and  paid  for  it ;  and  there  their  duty  to  the  public  ended.  Was  it 
a  matter  of  common  convenience,  or  of  public  necessity,  that  the  goveni« 
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menty  after  paying  for  the  bridge  out  of  the  tolls,  should  put  $20,000  a  year 
into  the  public  treasury,  or  which  is  the  same  thing,  give  it  to  the  public  ? 
Is  any  man  bold  enough  to  vindicate  the  act  upon  this  ground  ?  With  the 
same  right,  the  government  might  have  repealed  the  plaintiffs'  charter,  or 
passed  an  act  requiring  the  tolls  to  be  paid  into  the  public  treasury.  The 
indirect  way  in  which  the  franchise  has  been  destroyed,  docs  not  alter  the 
principle  ;  for  what  cannot  lawfully  be  done  directly,  cannot  be  done  indi- 
rectly. The  sole  basis  of  the  proceeding  was,  that  public  convenience 
required  another  bridge,  and  it  was  justified  by  its  advocates,  on  this  ground 
alone  ;  the  moment,  therefore,  that  the  government  began  to  fill  its  coffers 
from  the  tolls,  it  lost  its  original  character,  and  assumed  a  new  one.  It  then 
became  a  matter  of  speculation  and  profit,  and  not  of  public  convenience  or 
necessity. 

After  all,  the  government  have  entirely  failed  to  accomplish  their  only 
lawful  purpose,  to  wit,  providing  some  further  accommodation  for  the  public 
travel ;  for  there  is^  at  this  moment,  but  one  travelled  avenue  between 
Boston  and  Charlestown.  Since  the  Warren  bridge  was  made  free,  all  the 
travel  is  over  that  bridge  ;  to  which,  if  we  now  add  the  increase  of  travel 
for  the  last  twelve  years,  and  the  amount  drawn  from  the  other  bridges,  it 
will  be  found,  that  the  travel  over  this  one  bridge  is  nearly  double  what  it 
ever  was  over  Charles  River  bridge.  Yet  the  inconveniences  and  dangers  of 
passing  over  Charles  River  bridge,  twelve  years  ago,  were  so  great,  that  the 
legislature,  out  of  tender  regard  for  the  safety  of  the  people,  granted 
another  avenue.  Now,  though  there  is  nearly  twice  as  much  travel  over 
this  new  avenue,  no  inconvenience  is  experienced  ;  and  no  complaint  is  made. 

The  ground  upon  which  the  plaintiffs  have  always  rested  their  cause, 
was  this  :  that  their  rights  and  their  duties  were  commensurate  ;  *they  have 
^       ,  always  claimed  an  exclusive  right  between  Charlestown  and  Boston  ; 

^  and  they  have  always  stood  ready  to  fulfil,  all  the  obligations  which 
that  right  imposed.  Such  is  the  law  of  England,  with  regard  to  these 
franchises,  as  it  is  clearly  stated  in  the  cases  of  TVipp  v.  Franky  Huzzey  v. 
Meldy  already  cited  in  relation  to  ferries ;  and  the  cases  of  Prince  v.  LewiSy 
6  Barn.  &  Cres.  363,  and  Mosely  v.  WaUcery  1  Ibid.  40,  in  relation  to  mar- 
ie ts.  The  memorial  of  the  plaintiffs  is  founded  upon  this  reciprocity  of 
rights  and  duties  ;  and  all  the  English  cases  go  upon  the  principle,  that  the 
extent  of  the  one,  is  the  measure  of  the  other. 

I  do  not  go  into  any  argument,  to  prove  that  the  plaintiffs'  charter  is  a 
contract ;  but  merely  refer  the  court  to  the  following  cases.  Fletcher  v.  Pecky 
6  Cranch  87  ;  New  Jersey  v.  WilsoUy  7  Ibid.  164  ;  Terrett  v.  TayloVy  9  Cranch 
49  ;  4  Wheat.  516  ;  8  Ibid.  84  ;  Ibid.  60. 

But  it  is  said,  that  if  the  legislature  of  Massachusetts  has  taken  private 
property  for  public  use,  without  compensation,  the  remedy  is  in  the  courts 
of  the  state.  It  is  possible,  that  the  case  here  supposed,  may  happen  ; 
although  it  is  not  the  case  at  bar.  Whatever  may  be  the  abuses  of  legislative 
power  ;  whatever  injuries  may  be  inflicted  upon  the  rights  of  persons  or  of 
property  ;  still,  if  the  obligation  of  a  contract  is  not  impaired,  or  some  one 
of  the  specific  provisions  of  the  constitution  of  the  United  States,  imposing 
restraints  and  prohibitions  upon  the  states,  is  not  violated,  this  court  has  no 
jurisdiction.  2  Pet.  412-13.  If  property  held  under  a  grant  from  the  state 
is  taken,  in  the  exercise  of  the  eminent  domain,  provision  for  compensation 
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is  always  made  in  the  act :  and  in  such  cases,  no  questions  can  arise ;  as  the 
property  is  taken  by  a  paramount  authority  and  paid  for.  But  if  property 
thus  heldy  is  taken,  and  no  compensation  is  provided,  it  does  give  this  court 
jurisdiction  ;  because  this  grant  is  declared  to  be  a  contract  executed  ;  the 
rights  of  the  grantor  are  said  to  bo  for  ever  extinguished,  and  a  covenant 
implied,  never  to  re-assert  them.  When,  therefore,  this  property  thus  held, 
IS  resumed  or  destroyed  by  the  grantor ;  the  obligation  of  the  contract  is 
impaired,  the  implied  covenant  is  broken,  and  the  jurisdiction  of  this  court 
attaches. 

Now,  what  is  the  aspect  of  the  case  at  bar,  in  relation  to  this  matter  ? 
What  issues  do  the  pleadings  present  for  the  decision  of  this  court  ?  The 
allegation  in  the  plaintiffs  bill  is,  that  the  act  of  12th  March  1828,  is 
repugnant  to  the  constitution  of  the  United  States  ;  because  it  impairs  the 
obligations  of  a  contract.  The  defendants  in  *their  answer  deny  this  ;  r^ .  - „ 
and  thus  the  only  issue  is  formed  upon  which  this  court  can  found  a  ^ 
decree.  The  plaintiffs  nowhere  affirm,  that  private  property  has  been  taken 
for  public  use,  by  the  state,  in  the  exercise  of  the  eminent  domain  ;  nor  do 
the  defendants  allege  it,  nor  do  the  court  be'ow  ;  on  the  contrary.  Chief 
Justice  Parkbb  says,  7  Pick.  5*30,  that  there  will  be  a  decree  against  the 
plaintiffs,  in  order  that  they  may  avail  themselves  of  the  right  secured  to 
them  by  the  constitution  and  laws,  of  a  revision  by  the  supreme  court  of  the 
United  States  ;  where  it  is  highly  proper  that  this  question,  depending,  as 
I  think  it  does,  mainly  upon  the  constitution  of  the  United  States,  should 
be  ultimately  decided.^  The  decree  of  the  court  below  also  asserts,  that 
no  private  property  has  been  taken  for  public  use. 

it  is  also  apparent,  from  the  act  itself,  that  the  legislature  did  not  intend 
to  seize  the  franchise  of  the  plaintiffs,  by  virtue  of  the  eminent  domain  ; 
for  they  made  no  provision,  in  the  act,  for  compensation.  Now,  it  is  the 
settled  law  of  Massachusetts,  that  in  all  cases  where  private  property  is 
taken  for  public  use,  provision  for  compensation  must  be  made  in  the  act 
itself.  But  in  the  case  at  bar,  it  appears,  that  the  legislature  carefully 
avoided  the  open  and  avowed  intention  of  exerting  this  high  power,  con- 
fided to  them  by  the  constitution, by  making  provision  for  the  compensation, 
only  in  cases  where  real  estate  should  be  taken.  The  constitution  says,  that 
where  property  is  taken  for  public  use,  compensation  shall  be  made  ;  the 
legislature  say,  in  this  act,  that  where  real  estate  is  taken,  compensation 
shall  be  made.  Now,  this  franchise  of  the  plaintiffs  is  not  real  estate, 
although  it  is  property  ;  and  by  this  exclusion  of  the  word  property,  it  is 
most  manifest,  that  the  legislature  did  not  intend,  and  did  not,  in  fact,  seize 
the  franchise  as  private  property,  for  public  use.  They  proceeded  on  the 
ground  of  right  to  make  the  grant  in  question,  without  compensation  ;  this 
right  is  denied,  on  the  ground  that  it  resumes  or  destroys  a  former  grant, 
and  thus  impairs  the  obligation  of  a  contract.  This,  then,  presents  the 
issue,  and  the  only  one  of  which  this  court  has  jurisdiction. 

It  is  admitted,  that  the  right  of  eminent  domain  is  an  incident  of  sover- 
eignty, and  cannot  be  alienated.  And  it  is  also  admitted,  that  all  the  prop- 
erty of  the  citizens  of  the  state  is  liable  to  the  exercise  of  this  paramount 
authority.  No  matter  by  what  title  it  is  held,  it  is  all  alike  subject  to  be 
taken  for  public  use.  The  exercise  of  this  power,  however,  is  restrict.  r<i^.u 
ed  by  an  express  provision  in  the  state  ^constitution,  that  compensa-  I- 
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lion  shall  bo  made.  This  fundaim'Ulal  law  in  inserted  in  the  constitution  of 
the  United  States,  as  well  as  in  that  of  many  of  the  states  ;  and  the  follow- 
ing cases  show  how  fully  this  principle  has  been  recognised  and  acted  upon, 
by  the  judicial  tribunals  of  the  country.  2  Dall.  304  ;  9  Cranch  43  ;  2  Pet. 
665  ;  1  Kent's  Com.  425  ;  2  Johns.  Ch.  162  ;  12  Mass.  468 ;  1  Ibid.  395. 

The  doctrine  of  consequential  damages,  sometimes  referred  to  in  the  court 
below,  can  have  no  application  to  the  case  at  bar  ;  except  on  the  ground  that 
the  grant  of  the  Warren  bridge  does  not  impair  the  former  grant ;  or  if  it 
does,  that  the  plaintiffs  are  not  entitled  to  compensation.  In  making  the 
grant,  it  is  assumed,  that  the  legislature  merely  granted  what  was  its  own  ; 
and  if  the  plaintiffs  have  suffered  by  the  exercise  of  a  lawful  power,  it  is  a 
case  of  damnum  absque  itijuria^  for  which  the  law  gives  no  remedy.  This 
argument,  as  applied  to  the  case  in  the  court  below,  by  a  learned  judge, 
assumes  the  whole  matter  in  dispute,  and  need  not,  therefore,  be  further 
pursued  ;  but  I  would  merely  ask,  whether  any  case  can  be  found,  to  which 
this  doctrine  has  been  applied  in  justification,  in  which  the  consequential 
injury  has  been  not  partial  and  incidential,  but  total. 

It  has  been  often  repeated,  that  the  plaintiffs  have  received  more  than 
$1,000,000,  in  the  course  of  about  fifty  years ;  and  it  is  urged,  that  this  is  a 
sufficient  consideration  for  building  and  maintaining  the  bridge  ;  and  that  no 
injustice  is  done,  by  cutting  off  twenty  years  of  the  term.  Even  a  learned 
judge  in  the  court  below,  says,  that  the  consideration  should  be  in  ^'  some 
measure  adequate."  And  is  not  a  good,  a  valid,  a  meritorious  consideration, 
in  some  measure  adequate?  Was  it  not,  at  the  time  of  the  contract,  fully 
adequate?  And  can  one  of  the  parties  rescind  it  now,  because  it  has  turned 
out  to  be  more  beneficial  than  was  anticipated  by  either  ? 

I  will  not  further  trespass  upon  the  patience  of  the  court,  by  showing 
that  an  inquiry  by  a  committee  of  the  legislature,  is  not  equivalent  to  ^  writ 
of  ad  quod  damnum  executed,  which  is  a  judicial  process  ;  because  I  have 
already  shown,  that,  even  such  a  process,  in  England,  is  not  conclusive  upon 
the  rights  of  the  parties.  If,  therefore,  it  were  equivalent,  it  would  settle 
nothing ;  but  it  has  no  resemblance  to  it,  and  is  not  worthy  of  further 
notice. 

Upon  the  validity  of  this  act  of  the  12th  of  March  1828,  this  court  have 
^  ,  now  to  pronounce  a  final  judgment,  which  must  decide  *the  title  to 
J  a  vast  amount  of  property.  This  property  has  been  held  under  a 
grant  from  the  state,  for  nearly  half  a  century  ;  it  has  been  bought  and  sold 
in  open  market,  under  the  eye  of  the  government ;  it  has  been  taken  in  pay- 
ment of  debts  and  legacies  ;  distributed  in  every  form,  in  the  settlement  of 
estates,  without  notice,  or  even  a  suspicion,  that  the  title  was  bad.  It  has 
been,  for  many  years,  sought  for  as  a  safe  and  profitable  investment,  by 
guardians,  trustees,  charitable  institutions,  and  such  other  persons  as  are 
obliged  to  intrust  their  property  to  th3  management  of  others,  in  whom  they 
place  confidence.  And  yet,  these  owners  of  this  property,  who  have  pur- 
chased, or  taken  it,  at  its  market  value,  and  who  have  not  received  more  than 
the  legal  interest  of  their  money,  are  represented  as  odious  monopolists, 
exacting  enormous  profits  upon  a  capital  which  has  been  repaid  to  them  over 
and  over  again.  The  original  stockholders  arc  all  dead  ;  or,  if  any  of  them 
are  still  living,  the  property  has  long  since  passed  oat  of  their  hands  ;  but  if 
they  were  now  living,  and  holders  of  this  property,  they  would  not  have 
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gained  more,  Dor  so  much,  by  their  purchase,  as  those  who  bought  real  estate 
at  that  period,  and  kept  it  till  the  present  time.  At  length,  however,  the 
grantor  finds  that  these  owners  have  no  good  title  to  this  property ;  and 
without  judicial  process  or  inquiry,  confiscates  the  whole  to  the  use  of  the 
public. 

But  the  principles  to  be  established  by  the  judgment  of  the  court,  in  this 
case,  will  decide  the  title  to  more  than  $10,000,000,  in  the  state  of  Mass- 
achusetts alone.  If  that  judgment  shall  decide,  that  the  legislature  of 
Massachusetts  has  the  constitutional  power  to  pass  the  act  in  question  ; 
what  and  where  is  the  security  for  other  corporate  property  ?  More  than 
$4,000,000  have  been  invested  in  three  rail-roads,  leading  from  Boston,  under 
charters  granted  by  the  legislature.  The  title  to  these  franchises  is  no  other, 
and  no  better,  than  that  of  the  plaintiffs.  The  same  means  may  be  employed 
to  accomplish  the  same  ends  ;  and  who  can  say,  that  the  same  results  will 
not  follow  ?  Popular  prejudice  may  be  again  appealed  to  ;  and  popular  pas- 
sions excited,  by  passionate  declamations  against  tribute  money,  exclusive 
privileges,  and  odious  monopolies  ;  and  these,  under  skilful  management, 
may  be  combined,  and  brought  to  bear  upon  all  chartered  rights,  with  a 
resistless  and  crushing  power.  Are  we  to  be  told,  that  these  dangers  are 
imaginary  ?  That  all  these  interests  may  be  safely  confided  to  the  equity 
and  justice  of  the  legislature  ?  That  a  just  and  paternal  regard  for  the 
rights  of  *property,  and  the  obligations  of  good  faith,  will  always  r^Aat 
afford  a  reasonable  protection  against  oppression  or  injustice  ?  I  *- 
answer  all  such  fine  sentiments,  by  holding  up  the  charter  of  Charles  River 
bridge  ;  once  worth  half  a  million  of  dollars,  and  now  not  worth  the  parch- 
ment it  is  written  upon. 

I  have  as  much  respect  for,  and  confidence  in,  legislative  bodies,  as  rea- 
son and  experience  will  warrant ;  but  I  am  taught  by  both,  that  they  are  not 
the  safest  guardians  of  private  rights.  I  look  to  the  law  ;  to  the  administra- 
tion of  the  law  ;  and  above  all,  to  the  supremacy  of  the  law,  as  it  resides 
in  this  court,  for  the  protection  of  the  rights  of  persons  and  property 
against  all  encroachment,  by  the  inadvertent  legislation  of  the  states.  So 
long  as  this  court  shall  continue  to  exercise  this  most  salutary  and  highest 
of  all  its  functions,  the  whole  legislation  of  the  country  will  be  kept  within 
its  constitutional  sphere  of  action.  The  result  will  be  general  confidence 
and  general  security. 

I  have  thus  attempted  to  satisfy  the  court,  that  by  virtue  of  an  assign- 
ment in  equity,  or  a  surrender  at  law,  of  an  ancient  ferry,  and  the  act  of 
1785,  incorporating  the  plaintiffs,  a  franchise  or  beneficial  interest  was,  abso- 
lutely, and  without  condition  or  reservation,  vested  in  them,  for  the  time 
limited  ;  and  the  franchise  so  vested  is  recognised  as  property,  and  protected 
as  property,  both  by  the  law  of  England  and  of  this  country  ;  that,  in  order 
to  make  this  protection  available,  it  must,  of  necessity,  have  some  local 
extent,  sufficient,  at  least,  to  keep  down  ruinous  competition  ;  or,  in  other 
words,  that  it  must  be  exclusive  between  Charlestown  and  Boston.  That 
the  grants  of  1785  and  1792,  constituting  the  charter  of  the  plaintiffs,  being 
made  on  good,  valid,  adequate  and  meritorious  considerations,  are  entitled 
to  a  liberal  construction  for  the  grantees  ;  that  these  grants,  according  to 
the  decisions  of  this  court,  constitute  a  contract ;  that  the  act  of  March  12th, 
1828,  establishing  the  Warren  bri'^ge  corporation,  impairs  the  obligation  of 

11  Pkt,— 24  860  I 


461  SUPREME  COURT  [Jan'y 

Charles  River  Bridge  v.  Warren  Bridge. 

this  contract,  by  resuming  this  franchise,  and  divesting  the  plaintiffs  of  this 
property,  without  compensation  :  and  that  their  only  remedy  is  in  this  court, 
under  the  constitution  of  the  United  States. 

Oreenleafy  for  the  defendants,  argued — 1st.  That  the  present  situation 
of  the  cause  presented  insuperable  objections  to  any  decree  in  favor  of  the 
plaintiffs.  The  Warren  bridge,  whicli  is  the  subject  of  complaint,  has  now 
^  ,  become  the  property  *of  the  commonwealth,  by  the  terms  of  the  orig- 
J  inal  charter.  The  defendants  were  merely  authorized  to  indemnify 
themselves,  for  the  cost  of  the  erection  of  the  bridge,  by  collecting  tolls,  for 
a  period  not  exceeding  six  years  from  the  commencement.  They  were  after- 
wards constituted  the  agents  of  the  commonwealth,  by  special  statues,  to 
receive  tolls  for  its  use,  two  years  longer  ;  but  those  statutes  having  expired, 
the  bridge  has  become  free. 

The  general  objects  of  the  plaintiffs*  bill  are,  first,  to  obtain  reimburse- 
ment of  the  tolls  already  diverted  from  their  bridge,  and  received  at  the 
Warren  bridge  ;  and  secondly,  to  prevent  the  use  of  the  latter,  as  a  public 
way.  In  the  decision  of  this  cause,  this  court  will  exercise  no  larger  juris- 
diction than  was  possessed  by  the  supreme  judicial  court  of  Massachusetts  ; 
and  will  render  no  other  decree  than  ought  to  have  been  rendered  by  that 
tribunal.  It  is  well  known,  that  the  people  of  that  state,  in  the  grant  of 
equity  powers,  have  manifested  great  reluctance,  and  a  decided  preference 
for  the  common-law  remedies  ;  intending  to  preserve  the  jurisdiction  of  th'? 
common  law,  "in  all  cases  where  that  is  capable  of  affording  substantial  and 
adequat '  relief."  6  Pick.  397.  Now,  for  the  mere  diversion  of  tolls,  there  is 
"  a  plain,  adequate  and  complete  remedy  at  law,*'  by  an  action  on  the  case ; 
and  therefore,  by  the  rules  which  the  courts  of  that  state  have  prescribed 
to  themselves,  there  is  none  in  equity.  The  only  ground  on  which  this  part 
of  the  claim  could  be  sustained  in  equity,  would  be,  by  charging  the  defend 
ants  as  trustees.  But  it  has  been  held  in  Massachusetts,  that  the  equity 
powers  of  the  supreme  judicial  court  extend  only  to  cases  expressly  desig- 
nated by  statute  (6  Pick.  395);  and  that  no  trusts  were  cognisable  there, 
except  those  arising  under  deeds,  and  which  are  expressly  declared  in  writ- 
ing. Dwight  V.  Pomeroy^  17  Mass.  327  ;  Safford\.  Rantouly  12  Pick.  233; 
Given  v.  Strnpsony  5  Green  1.  303. 

The  only  ground,  therefore,  on  which  the  court  can  deal  with  the  tolls, 
is,  that  having  possession  of  the  bill  for  the  purpose  of  injunction,  it  may 
extend  its  decree  over  all  the  incidental  equities  of  the  cause.  But  this  court 
can  make  no  decree  which  can  relieve  the  complainants,  because  there  are 
no  parties  before  it  capable  of  obeying  an  injunction.  The  bridge  having 
become  the  property  of  the  state,  these  defendants  have  neither  right  nor 
power  to  prevent  the  use  of  it  as  a  way.  The  commonwealth  is  the  only 
party  whose  rights  are  to  be  affected  by  whatever  decree  may  be  made  in 
regard  to  the  bridge ;  and  no  injunction  can  be  issued  against  one  not  party 
^  ^  ♦to  the  suit.  Fellows  v.  Felloios,  4  Johns.  Ch.  25.  The  general  doc- 
J  trine  of  equity  is,  that  all  who  are  necessary  to  the  relief,  or  are 
materially  interested  in  the  subject-matter,  must  be  joined.  Sangosa  v. 
East  India  Company^  2  Eq.  Cas.  Abr.  170  ;  Davoxie  v.  Fanning y  4  Johns. 
Ch.  109  ;  2  Madd.  Ch.  179.  It  is  true,  that  the  interest  of  other  persons, 
not  parties,  is  no  valid  objection,  where  the  court  can  make  a  decree,  aa 
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between  those  already  before  it,  without  affecting  the  rights  of  those  who 
are  not  called  in.     Mallow  v.  HindCy  12  Wheat.  193  ;    Ward  \.  Arredondo^ 

1  Paine  410.  It  is  also  true,  that  if  the  absent  parties  in  interest  are  without 
the  jurisdiction  of  the  court,  it  will,  in  some  cases,  in  its  discretion,  proceed 
without  them  ;  provided  their  rights  are  separable  from  those  of  the  defend- 
ants, and  will  not  be  irrevocably  concluded  by  the  decree.    West  v.  RandaU^ 

2  Mason  190,  196.  But  if  the  rights  of  such  absent  parties  are  inseparably 
connected  with  those  of  the  parties  present,  no  decree  will  be  made  till  they 
are  called  in.  Mitford's  PI.  133,  146  ;  Wiser  v.  Blachly,  1  Johns.  Ch.  437. 
And  this  court  has  declared,  that  it  will  not  make  a  final  decree  upon  the 
merits  of  a  case,  unless  all  the  persons,  whose  interests  are  essentially 
affected,  are  made  parties  to  the  suit ;  though  some  of  those  persons  are  not 
within  the  jurisdiction  of  the  court.  Russell  v.  Clarke,  7  Cranch  69,  98. 
The  fact  that  the  absent  party  in  interest  is  a  sovereign  state,  makes  no 
difference.  The  language  of  the  court  in  Osbam  v.  United  States  Bank^ 
9  Whejit.  738,  does  not  apply  to  a  case  like  the  present ;  but  only  to  that  of 
a  public  officer  who  has  collected  money  for  the  state,  which  ho  still  holds, 
and  has  been  notified  not  to  pay  over  ;  the  constitutionality  of  the  exaction 
being  denied.  But  however  that  doctrine  might  apply  to  the  tolls  received, 
if  that  subject  were  cognisable  in  equity  by  the  supreme  judicial  court  of 
Massachusetts  ;  it  cannot  apply  to  the  bridge  itself,  which  is  real  property, 
not  belonging  in  equity  to  these  plaintiffs  ;  and  is,  in  no  sense,  in  the  hands 
of  the  defendants.  To  retain  jurisdiction  here,  is  to  sue  the  state,  and 
virtually  to  effect  a  judicial  repeal  of  the  constitutional  provision  on  this  sub- 
ject. The  court,  by  its  decree,  can  only  affect  so  much  of  the  bridge  as 
constitutes  the  nuisance  complained  of  ;  and  this  is,  not  the  existence  of  the 
bridge,  in  its  present  position,  but  the  use  of  it  as  a  way.  Such  a  decree 
these  defendants  cannot  execute  ;  and  it,  therefore,  can  afford  the  plaintiffs 
no  relief. 

2.  The  ferry,  of  which  the  plaintiffs  claim  to  be  assignees,  extended  no 
farther  than  the  landing  places,  and  was  subject  to  the  control  of  *the  r^ .  ^ . 
state.  The  policy  of  Massachusetts,  from  its  first  settlement,  has  ^ 
been,  to  retain  all  ferries  within  its  own  control ;  the  ferryman  having  noth- 
ing but  a  license  to  take  tolls,  during  the  public  will.  The  well-known 
principles  and  sentiments  of  the  pilgrims,  were  strongly  opposed  to  every- 
thing in  the  shape  of  monopoly.  Hence,  as  early  as  1636,  after  a  ferry  had 
been  set  up  by  Brown,  between  Boston  and  Charlestown,  another  ferry,  as 
it  is  termed,  but  between  the  same  landing  places,  was  ordered  to  be  set  up, 
to  be  kept  by  a  person,  resident  in  Boston ;  clearly  showing,  that  in  the 
estimation  of  the  general  court,  the  existing  ferryman  had  no  exclusive 
rights  there.  In  1641,  the  limits  of  all  ferries  were  expressly  defined  by 
statute,  as  extending  from  the  place  where  the  ferry  was  granted,  ''  to  any 
other  ferry-place,  where  ferry-boats  use  to  laud  ;"  and  in  the  same  year,  an 
act  was  passed,  in  the  nature  of  a  constitutional  declaration,  that  no  mono- 
polies should  be  granted  or  allowed  in  the  colony.  With  this  declaration 
before  them,  and  with  such  principles  in  view,  the  legislature,  in  1650,  con- 
firmed the  ferry-rent  to  the  college  ;  meaning  not  to  repeal  the  acts  of  1641, 
but  to  permit  the  college  to  receive  such  tolls  as  might  be  collected  at  the 
ferry,  subject  to  any  further  order  of  the  legislature.  On  the  same  prin- 
ciples, successive  statutes  were  passed,  in  6  Wm.  &  M.;  8  Wm.  III.;  4  Geo.  I.; 
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13  Geo.  L;  and  33  Geo.  11. ;  regulating  this  and  other  ferries;  and  au- 
thorizing the  court  of  sessions  to  set  up  ferries,  in  any  place  whatever,  at 
its  discretion.  If,  then,  it  be  true,  that  the  history  and  situation  of  a  state 
may  be  resorted  to,  in  order  to  expound  its  legislative  intentions,  as  was 
said  in  Preston  v.  Browder,  1  Wheat.  115  ;  and  that  charters  are  to  be 
expounded,  as  the  law  was  understood,  when  the  charters  were  granted 
{2  Inst.  282);  it  was  never  the  intention  of  the  legislature,  in  permitting  this 
ferry  to  be  set  up,  to  grant  anything  more,  than  the  right  to  run  boats  from 
one  landing  to  the  other,  during  its  pleasure,  and  subject  to  its  control.  Tlie 
ferry-right  was  co-extensive  only  with  the  obligations  of  the  boatmen  ;  who 
were  bound,  merely  to  convey  from  one  landing  to  the  other.  In  the  exer- 
cise of  this  right  of  the  state,  it  has  granted  toll  bridges,  at  pleasure,  in  tlie 
place  of  nearly,  or  quite,  every  ancient  ferry  in  the  commonwealth  ;  to 
the  utter  annihilation  of  the  ferry,  and  without  indemnity  to  the  ferrymen. 
No  claim  has  ever  been  set  up,  except  by  these  pLiintiffs,  adverse  to  the 
public  right. 

The  argument,  that  the  ferry  franchise  extends  so  far  as  to  put  down  all 
nc.gr  1  injurious  competition,  is  erroneously  applied  in  this  case  ;  *as  it  sup- 
'*  poses  the  opening  of  a  new  avenue,  by  the  state,  to  be  a  mere  private 
competition.  The  authorities  on  this  subject  apply  only  to  a  private  ferry, 
set  up  without  license.  Yard  v.  I^Vrd,  2  Saund.  172  ;  Ogden  v.  Gibbons^  4 
Johns.  Ch.  160;  Stark  v.  McGowen^  1  Nott  &  McCord  387;  Netcburg 
Ttirnpike  Co,  v.  Miller^  6  Johns.  Ch.  101  ;  Blissett  v.  Uart^  Willes  508.  In 
the  present  case,  the  public  not  being  accommodated,  the  legislature  has 
merely  done  its  duty  in  providing  for  the  public  convenience,  which  the 
plaintiffs  had  not  the  legal  power  to  do.  Modey  v.  Walker^  7  Barn,  k  Cres. 
40,  55  ;  Macclesfield  v.  PedUy,  4  Barn.  &  Ad.  397. 

3.  But  whatever  may  have  been  the  extent  of  the  ferry,  it  never  passed 
to  the  plaintiffs,  but  was  taken  by  the  state,  for  public  use  ;  and  was  thereby 
extinguished,  in  the  paramount  rights  of  the  sovereign  power,  by  which  it 
was  resumed.  17  Vin.  Abr.  83,  Prerog.  I.  b  ;  4  Ibid.  163  ;  Prerog.  X.  c.  5  ; 
King  v.  Capper^  5  Price  217  ;  Atiy,  Gen.  v.  Marquis  of  Devonshire^  Ibid. 
269.  The  documents  in  the  case  negative  the  idea  that  the  transaction  of 
1785  amounted  to  a  purchase  of  the  franchise  from  the  college  ;  the  object 
of  the  tolls  beioig  declared  to  be  not  only  an  indemnity  to  the  plaintiffs,  but 
for  a  revenue  to  the  college.  It  is  no  purchase  from  the  college,  because  the 
legal  evidence,  a  deed,  is  wanting.  Rex  v.  North  Duffieldy  3  M.  <fe  S.  247  ; 
Peter  v.  Kendall,  6  Barn.  <fe  Cres.  703. 

4.  Neither  the  grant  of  the  ferry,  whatever  it  was,  nor  the  plaintiffs* 
charter,  contained  anything  exclusive  of  the  public  right  to  open  a  new 
avenue  in  the  neighborhood  of  Charles  River  bridge  ;  for  in  a  public  grant, 
nothing  passes  by  implication.  The  right  thus  said  to  be  parted  with,  is 
one  which  is  essential  to  the  security  and  well-being  of  society  ;  intrusted  to 
the  legislature  for  purposes  of  government  and  general  good  ;  and  such  rights 
are  never  presumed  to  be  conveyed  or  restricted.  Nothing  passes  by  a  char- 
ter or  legislative  grant,  except  well-known  and  essential  corporate  powders, 
where  a  corporation  is  created  ;  unless  it  is  contained  in  express  words.  Rex 
V.  Abbott  of  Reading,  39  Edw.  III.  21  ;  17  Vin.  Abr.  136,  Prerog.  E.  c.  5  ; 
8  Hen.  IV.  2  ;  Ford  €&  Sheldon's  Case,  12  Co.  2  ;  C/utncellor,  Ac,  of  Cambridge 
V.  Waigraoe,  ilob.  126;  Sta?ihop  v.  Bp.  of  Lincoln,  Ibid.  243  ;  Case  of  Mines^ 
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1  Plowd.  310,  336-7  ;  Case  of  the  Royal  FUhery  of  the  Banner  Dav.  149, 
167  ;  Case  of  Customs^  Ibid.  45  ;  Atty  -Gen,  v.  Fannen^  2  Lev.  171  ;  Finch's 
Law  100  ;  Blankley  v.  Winsta?iley,  3  T.  R.  279  ;  King  v.  Capper,  6  Price  258  ; 
Ibid.  269  ;  Parmeter  v.  Gibba,  10  Ibid.  456-7  ;  Stourbridge* Canal  v.  .^..^^ 
Wheeley,  2  B.  <fc.  Ad.  792  ;  Leeds  db  Liverpool  Canal  v.  Hustler,  ^ 
1  B.  &  Ores.  A2^{  Dock  Co.  v.  La  Marche,  8  Ibid.  42  ;  The  Elsebe,  6  Rob. 
155,  163  ;  TTie  Joseph,  1  Gallis.  555  ;  Jackson  v.  Beeves,  3  CaiDcs  303,  306  ; 
JfcMullen  v.  Charlest07i,  1  Bay  46-7  ;  Zylstra  v.  Charleston,  Ibid.  382  ;  2 
Cranch  167  ;  Wilkinson  v.  Leland,  2  Pet.  667  ;  Lansing  v.  Smith,  4  Wend. 
9.  The  cases  where  the  king's  grant  has  received  a  construction  like  a  private 
grant,  are  all  cases  of  grants  of  his  private  property  ;  and  not  of  things  held 
as  sovereign,  in  right  of  his  crown.  Upon  this  ground,  the  plain tilTs'  char- 
ter gave  them  a  franchise  co-extensive  with  the  bridge  itself  ;  it  authorized 
them  to  erect  a  bridge,  and  to  take  tolls  of  such  persons  as  might  pass  over 
it ;  but  nothing  more. 

5.  If  a  contract  to  that  effect  should  be  implied,  it  would  be  void  for 
want  of  authority  in  the  legislature  to  make  such  a  surrender  of  the  right  of 
eminent  domain.  Every  act  of  a  public  functionary  is  merely  an  exercise 
of  delegated  power,  intrusted  to  him  by  the  people,  for  a  specific  purpose. 
The  limits  of  the  power  delegated  to  the  legislature,  are  to  be  sought,  not  only 
in  the  constitution,  but  in  the  nature  and  ends  of  the  power  itself,  and  in  the 
objects  of  government  and  civil  society.  6  C ranch  135;  3  Dall.  387-8 ; 
1  Bay  62.  And  the  acts  of  legislators  are  the  acts  of  the  people,  only  while 
within  the  powers  conferred  upon  them.  6  Cranch  l;J3.  Among  the  powers 
of  government,  which  are  essential  to  the  constitution  and  well-being  of  civil 
society,  are  not  only  the  power  of  taxation,  and  of  providing  for  the  com- 
mon defence,  but  that  of  providing  safe  and  convenient  ways  for  the  public 
necessity  and  convenience,  and  the  right  of  taking  private  property  for 
public  use.  All  these  are  essential  attributes  of  sovereignty,  without  which 
no  community  can  well  exist  ;  and  the  same  necessity  requires,  that  they 
should  always  continue  unimpaired.  They  are  intrusted  to  the  legislature, 
to  be  exercised,  not  bartered  away  ;  and  it  is  indispensable,  that  each  legis- 
lature should  assemble,  with  the  same  measure  of  sovereign  power,  that  was 
held  by  its  predecessors.  In  regard  to  public  property,  the  power  of  the 
legislature  to  alienate  it,  is  conceded.  The  limitation  now  contended  for, 
extends  only  to  those  sovereign  powers  which  are  deemed  essential  to  the 
constitution  of  society.  In  regard  to  these,  any  act  of  the  legislature,  dis- 
abling itself  from  the  future  exercise  of  its  trust  for  the  public  good,  must 
be  void  ;  being,  in  substance,  a  covenant  to  desert  its  paramount  duty  to  the 
people.  Such,  it  is  apprehended,  would  be  a  covenant  not  to  erect  a  fortress 
on  a  *particular  tract  of  land  sold  ;  or  not  to  jjrovide  ways  for  the 
public  travel,  however  great  the  necessity,  either  in  a  particular  place>  *- 
or  for  a  specified  time.  It  is  not  necessary,  that  such  exclusive  contracts  be 
made,  in  order  to  induce  men  to  adventure  in  a  new  and  hazardous  under- 
taking for  the  public  good  ;  for,  upon  the  positive  assurance  of  remuner- 
ation, in  some  other  form,  capital  and  enterprise  can  always  be  commanded. 

The  true  distinction  between  those  acts  of  future  legislatures  which  may, 
and  those  which  may  not,  be  restrained,  is  conceived  to  lie,  not  in  the  kind 
of  legislation,  wiiether  general  or  special,  but  in  the  nature  of  the  power 
proposed  to  be  restrained.     Thus,  a  covenant  not  to  erect  a  fortress  on  a 
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particular  spot,  is  a  covenant  in  restraint  of  special  legislation  ;  yet  it 
would  manifestly  be  void.  And  by  a  similar  enumeration  and  description 
of  particular  places,  the  right  to  provide  railroads,  bridges  and  canals,  in 
every  part  of  the  state,  might  be  alienated  to  individuals.  The  example  of 
land  exempted  from  taxation  is  not  to  the  purpose  ;  such  exemption  is  pre- 
sumed to  be  purchased  by  the  payment  of  a  sum  in  gross,  instead  of  an 
annual  tax,  which  all  are  bound  to  pay.  The  owner  of  the  land  does  not 
buy  up  a  portion  of  the  sovereign  power  ;  he  only  pays  off,  at  once,  a  debt 
which  was  due  by  instalments.  Other  examples  are  given,  in  the  agreement 
not  to  charter  another  bank,  and  the  like.  But  these  contracts  do  not 
abridge  any  powers  essential  to  civil  society.  The  state  must  be  governed 
and  defended  ;  and  the  people  must  have  facilities  for  common  travel  ;  and 
to  these  necessities,  the  power  of  each  legislature  must  be  aclequate.  But 
the  existence  of  a  bank  is  not  of  similar  necessity  ;  it  stands  wholly  upon 
considerations  of  policy  and  convenience. 

The  existence  of  some  limit  to  the  exercise  of  powers  thus  delegated  in 
trust,  and  their  inalienable  nature,  is  no  new  doctrine  ;  but  is  familiar  to 
public  jurists.  Domat,  Pub.  Law,  book  1,  tit,  6,  §  1,  par.  12,  14,  16; 
Puffend.  de  Jure  Nat,  et  Genty  lib.  8,  cap.  5,  §  7  ;  IV  Vin.  Abr.  Prerog.  M. 
b.  pi.  20;  Chitty  on  Prerog.  385;  Atty-Gen.  v.  Burridgey  10  Price  350. 
The  same  doctrine  has  been  recognised  here,  in  the  case  of  political  corpo- 
rations. Presbyterian  Church  v.  City  of  New  York,  6  Cow.  538  ;  Goszler 
V.  GeorgetowTiy  6  Wheat.  593 ;  Auburn  Academy  v.  Strong ^  1  llopk.  Ch. 
278. 

6.  The  grant  of  the  charter  of  Warren  bridge  is  no  breach  of  any  con- 
tract with  the  plaintiffs,  they  having  originally  accepted  their  charter,  sub- 
♦^AQl  J^^^  ^^  ^^®  paramount  right  of  eminent  domain  ;  and  *having,  also, 
^  in  1792,  accepted  its  extension,  with  a  distinct  submission  and  assent 
to  an  express  assertion,  on  the  part  of  the  state,  of  a  right  to  make  new 
grants,  at  its  discretion.  All  property  held  by  individuals,  is  charged  with 
the  jus  publiciiniy  which  belongs  to  all  men.  Hale,  de  Port.  Mar.  cap.  6  ; 
10  Price  460.  One  branch  of  this^'w*  publicum  is  the  right  of  way,  to  be 
designated  by  the  legislature.  This  is  said  to  be  one  of  the  principal  things 
which  ought  to  employ  the  attention  of  government,  to  promote  the  public 
welfare  and  the  interests  of  trade  ;  and  that  nothing  ought  to  be  neglected 
to  render  them  safe  and  commodious.  Vatt,  b.  1,  ch.  9,  §  101,  103  ;  Domat, 
b.  1,  tit.  8,  §  1,  2.  The  power  to  do  this,  is  as  much  inherent  and  inalien- 
able, as  the  right  of  taxation  ;  which,  it  is  said,  resides  in  the  government, 
and  need  not  be  reserved  expressly,  in  any  grant  of  property  or  franchises, 
to  individuals  or  corporations.  Providence  Bank  v.  SiOingSy  4  Pet.  560, 
561,  563.  Ferries,  turnpikes,  railroads,  toll  bridges  and  common  roads,  are 
equally  public  ways  ;  differing  only  in  the  manner  of  their  creation.  Each 
act  of  location  is  an  exercise  of  sovereign  power  ;  and  the  easement  thus 
acquired  is  paid  for  by  the  people  ;  either  directly,  from  the  public  chest, 
or  indirectly,  by  tolls.  But  the  laying  out  of  a  common  road  has  never 
been  supposed  to  violate  the  charter  of  a  neighboring  turnpike,  however  it 
may  impair  its  tolls  ;  nor  has  the  establishment  of  one  kind  of  public  road, 
whether  by  charter  or  otherwise,  ever  been  considered  as  an  injury,  in  legal 
contemplation,  to  another  of  a  different  kind.  And  if  not  to  another  of  a 
different  kind,  why  should  it  be  to  another  of  the  same  kind  ?  If  a  turn- 
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pike  may  be  rendered  iiseleBs  by  a  railroad,  or  a  common  highway,  why 
not  by  another  turnpike  ?  Beekman  v.  Saratoga  Railroad  Co.y  3  Paige  45; 
Irvm  V.  Tvmpike  Co,,  2  P.  &  W,  466  ;  Green  v.  Biddle,  8  Wheat.  88-9. 
This  court  has  never  gone  so  far  as  to  hold  the  statute  of  a  state  void,  as 
violating  its  implied  contract  ;  the  cases  to  this  point  are  all  ones  of 
express  contract.  Vanhorne  v.  Dorrance,  2  Ball.  320 ;  Fletcher  v.  Peck, 
6  Cranch  87  ;  New  Jersey  v.  Wilson.  1  Ibid.  164  ;  Terrett  v.  Taylor,  9  Ibid. 
43  ;  Dartmouth  College  v.  Woodtoard,  4  Wheat.  618  ;  Ghreen  v.  Biddh,  8 
Ibid.  1.  On  the  contrary,  this  court  has  refused  to  imply  a  contract,  in  a 
case  similar  in  principle  to  the  present ;  and  has  declared,  that  where  there 
is  no  express  contract,  the  remedy  of  the  party  was  in  the  wisdom  and  jus- 
tice of  the  legislature.  Jackson  v.  Xamphire,  3  Pet.  289  ;  Providence 
Bank  v.  BiUingSy  4  Ibid.  663  ;    United  States  v.  Arredondo,  6  Ibid.  729. 

*But  this  point  stands  not  on  general  reasoning  alone.  By  stat.  r^.^^ 
33  Geo,  II,  the  courts  of  sessions  in  Massachusetts  were  expressly  *■ 
authorized  to  establish  ferries,  in  all  places,  at  their  discretion.  This  is  a 
clear  assertion  of  the  public  right  to  make  new  avenues,  by  water,  wherever 
public  convenience  may  require  ;  and  the  statute  was  in  full  force  in  1786, 
when  the  plaintiffs  received  their  charter,  and  is  to  be  taken  into  the  ele- 
ments of  its  exposition.  It  continued  in  force,  in  1792,  when  West  Boston 
bridge  was  chartered  ;  and  the  same  provision  was  revised  and  re-enacted 
in  1797,  and  continued  in  force,  in  1828,  when  the  charter  of  Warren 
bridge  was  granted.  If,  then,  it  was  lawful  to  establish  one  kind  of  public 
avenue,  by  the  side  of  the  plaintiffs'  bridge  ;  it  was  equally  lawful  to  estab- 
lish any  and  every  kind.  If  any  doubts  could  arise  on  this  point,  it  is 
made  clear,  by  reference  to  the  transactions  of  1 792.  The  plaintiffs,  at  that 
time,  remonstrated  against  the  grant  of  the  charter  of  West  Boston  bridge, 
on  the  ground  of  their  exclusive  right  ;  first,  as  purchasers  of  the  ferry  ; 
and  secondly,  by  their  charter  of  1785.  The  whole  subject  was  referred  to 
a  committee  of  the  legislature,  before  whom  all  parties  were  fully  heard. 
The  great  question  was,  whether  the  legislature  had  a  right,  at  its  discre- 
tion, to  make  new  avenues  over  Charles  river  to  Boston  ;  and  whether  the 
plaintiffs'  charter  gave  them  any  exclusive  privileges.  The  committee 
rei)orted  strongly  in  favor  of  the  right  of  the  state,  and  against  the  exist- 
ence of  any  exclusive  right  in  the  plaintiffs  ;  but  recommended  an  extension 
of  the  term  of  continuance  of  the  plaintiffs'  charter,  on  grounds  of  public 
expediency,  as  a  mere  gratuity  ;  and  it  was  done. 

The  extension  of  the  charter,  together  with  this  contemporaneous  exposi- 
tion, the  plaintiffs  accepted  in  the  same  year  ;  and  again  in  1802,  without 
protest  or  objection.  It  is  absurd,  to  suppose,  that  the  legislature  intended 
to  grant  exclusive  privileges,  in  the  same  breath  in  which  their  existence 
was  denied.  The  general  principle  that  the  legislative  history  of  the  pass- 
age of  a  statute  furnishes  no  rule  for  its  exposition,  is  admitted.  But  it 
applies  only  to  the  exposition  of  statutes  as  such.  Private  statutes,  regarded 
as  contracts,  are  to  be  expounded  as  contracts  ;  in  which  all  the  res  gestm, 
or  surrounding  circumstances,  are  to  be  regarded.  The  report  of  the  com- 
mittee, therefore,  was  a  contemporary  document  between  the  same  parties, 
relating  to  the  same  subject-matter ;  and  in  a  case  between  private  persons, 
it  would  be  received,  in  equity,  either  to  interpret  or  reform  the  agree-  r,^.;-^ 
ment.  *If  the  acts  of  parties  expound  their  intentions,  '''much  more  a  ^ 
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solemn  transaction  like  this.  {Blankley  v.  Whistafilet/y  3  T.  R.  279  ;  Gape 
V.  Handleyy  Ibid.  288  note ;  Hunter  v.  Rice^  16  East  100  ;  Saville  v.  Robert- 
Sony  4  T.  R.  720.)  Cooke  v.  Boothy  Cowp.  819,  asserts  the  same  doctrine, 
though  its  application  to  express  covenants  has  been  denied.  The  charter, 
extended  on  these  principles,  and  coupled  with  such  declarations,  was 
accepted  by  the  plaintiffs,  in  1802,  unconditionally,  and  without  objection. 
On  the  application  for  Canal  bridge,  in  1807,  the  plaintiffs  again  opposed 
the  grant,  and  were  again  heard  ;  and  the  state  again  denied  their  exclusive 
right,  and  asserted  its  own,  to  open  avenues  at  its  discretion.  And  the 
plaintiffs  again,  in  1826,  in  a  more  solemn  manner,  accepted  the  renewed 
charter ;  without  any  denial  of  the  right  asserted  by  the  state. 

It  is  objected,  that  the  state,  by  an  act  which  annihilates  the  plaintiffs' 
tolls,  has  virtually  resumed  its  own  grant.  To  this  it  is  replied,  that  th- 
principle  which  forbids  the  resumption  of  one's  own  grant,  does  not  apply 
to  the  exercise  of  the  eminent  domain.  Thus,  a  turnpike  road  may  be 
appropriated,  to  make  a  canal.  Rogers  v.  Bradshawy  20  Johns.  736.  It  is 
further  objected,  that  though  the  original  outlays  may  have  been  reim- 
bursed, with  interest,  from  the  tolls;  yet  that  the  act  of  1828  has  ruined 
the  property  of  subsequent  innocent  stockholders,  who  have  made  their 
investments  at  a  high  price.  But  all  such  are  purchasers  with  notice.  The 
statute  of  33  Geo.  II.,  was  fair  notice,  beforehand,  of  the  public  right  to  open 
new  avenues,  over  waters,  at  discretion.  This  right,  in  regard  to  bridges 
over  Charles  river,  was  expressly  asserted  in  1702  ;  it  was  acted  upon  in  the 
subsequent  grant  of  the  Middlesex  canal ;  it  was  again  expressly  asserted 
in  1807,  upon  the  granting  of  the  charter  of  the  canal  bridge  ;  and  was  more 
recently  acted  upon  in  the  charter  of  the  Lowell  railroad. 

7.  If  the  plaintiffs  have  sustained  any  damages,  not  anticipated,  nor  pro- 
vided for,  they  are  merely  consequential,  for  which  no  remedy  lies  against 
these  defendants  ;  nor  is  it  a  case  for  the  interference  of  this  court ;  but  it 
is  only  a  ground  of  application  to  the  commonwealth  of  Massachusetts. 
That  the  defendants  were  mere  public  agents,  in  the  erection  of  Warren 
bridge,  was  conceded  in  the  argument  of  this  cause,  in  6  Pick.  388.  And 
it  is  equally  clear,  that  the  remedy,  at  common  law,  for  the  damages  of 
which  the  plaintiffs  complain,  if  the  act  of  the  defendants  were  unjustifiable, 
must  have  been  by  an  action  on  the  case,  and  not  in  trespass.  For  the 
♦A7n  g^'^vamen  is,  *not  that  their  property  has  been  directly  invaded  ;  but 
J  that  an  act  has  been  done,  in  another  place,  in  consequence  of  which 
the  income  of  that  property  is  reduced  ;  their  damages,  therefore,  are  strictly 
consequential.  In  regard  to  such  damages,  the  constitution  of  Massachusetts, 
art.  10,  has  already  received  an*  authoritative  exposition,  in  CaUefider  v. 
Marshy  1  Pick.  418,  deciding,  that  to  those  damages,  it  does  not  apply.  So, 
in  Pennsylvania,  Shrunk  v.  Schuylkill  Navigation  Company y  14  Serg.  & 
Rawle  71,  83  ;  and  in  New  York,  Varick  v.  New  Yorky  4  Johns.  63.  Stat- 
utes enabling  agents  to  effect  a  great  and  beneficial  public  object,  ought  to 
be  benignly  and  liberally  expounded,  in  favor  of  those  agents.  Jerome  v. 
RosSy  7  Johns.  Ch.  328.  And  they,  therefore,  are  held  not  liable  for  any 
consequential  damages,  resulting  from  acts  done  under  and  within  the  terms 
of  a  statute.  Spring  v.  Husselly  7  Greeul.  273  ;  Custis  v.  Laney  3  Munf. 
679;  Zifidsay  V,  Charlestony  1  Bay  262;  Stevens  v.  Middlesex  Canaly  12 
Mass.  4G8  ;  Rogers  v.  BradsJiaWy  20  Johns.  744-5 ;  British  Cast  PkUe 
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Manu/actvrera  v.  Meredith,  4  T.  R.  794  ;  Sutton  v.  Clarke^  1  Marsh.  429  ; 
s.  p.  0  Taunt.  29 ;  6  Pick.  406.  It  is  only  when  agents  exceed  the  powers 
conferred  on  them  by  tho  act,  that  they  become  trespassers.  Belknap  v. 
Belknap,  2  Johns.  Ch.  463  ;  Shand  v.  Henderson,  2  Dow  P.  C.  619.  If  the 
property  is  taken  for  public  use,  the  state  is  bound  to  make  compensation, 
and  trespass  does  not  lie.  If  it  is  consequentially  impaired  in  value,  by  tho 
prosecution  of  public  works,  it  is  damnum  absque  mjuria,  at  law ;  and 
addresses  itself  only  to  the  consideration  of  the  legislature. 

If  here  is  no  violation  of  contract,  the  question  whether  a  state  law 
violates  a  state  constitution,  is  not  to  be  raised  in  this  court.  Jackson  v. 
Lamphire,  3  Pet.  289.  There  are  cases,  in  which  it  has  been  gratuitously 
thrown  out,  that  the  constitutional  right  to  trial  by  jury  extends  to  cases  of 
property  taken  for  public  uses.  Perry  v.  Wilsony  7  Mass.  393  ;  Cullender 
V.  Marsh,  1  Pick.  418  ;  Vauhome  v.  Dorrance,  2  Dall.  304.  But  each  of 
these  cases  stood  on  other  grounds  ;  and  in  neitlier  of  them,  was  this  the 
point  necessarily  in  judgment.  In  other  cases,  it  has  been  held,  that  this 
constitutional  right  applies  only  to  issues  of  fact,  in  the  ordinary  course  of 
civil  and  criminal  proceedings.  Livingston  v.  Neto  York,  8  Wend.  85  ; 
Beekman  v.  Saratoga  and  Schenectady  Railroad  Company,  3  Paige  46. 
No  state  has  gone  so  far  as  to  hold,  that  tho  money  must  be  paid,  before 
the  title  of  the  owner  is  divested.  On  the  contrary,  in  '''Massachu-  i nc.,^.. 
setts,  in  the  location  of  roads,  the  title  of  the  owner  is  divested,  as  ^ 
soon  as  the  return  is  accepted  ;  though  the  amount  of  compensation  may  be 
litigated  for  years.  In  Kentucky,  in  certain  cases,  a  private  bond  is  held 
sufficient  to  effect  a  similar  purpose  {Jackson  v.  Witm,  4  Litt.  327)  ;  and 
in  Pennsylvania,  it  is  effected  by  the  mere  giving  of  a  right  of  action  ; 
whether  against  the  state  {JSvans  v.  Commonwealth,  2  Serg.  <fe  Rawle  441  ; 
Commonwealth  v.  Shepard,  3  P.  A  W.  509);  or  against  a  private  corpora- 
tion. Bertsch  v.  Lehigh  Coal  and  Navigation  Company,  4  Rawle  130. 
Now,  the  faith  of  the  state,  pledged  expressly  in  its  constitution,  is  at 
least  as  valuable  as  any  right  of  action,  whether  against  an  individual,  or 
the  state  itself  ;  and  ought  to  be  equally  effectual  to  divest  the  title  of  the 
owner. 

The  general  principle  of  public  law  is,  that  any  private  property  may 
be  taken  for  public  use,  or  may  be  destroyed,  or  private  rights  sacrificed, 
whenever  the  public  good  requires  it.  This  eminent  domain  extends  over 
all  the  acquisitions  of  the  citizen,  and  even  to  his  contracts  and  rights  of 
action.  Grotius,  de  Jure  Belli,  cfcc,  lib.  2,  c.  14,  §  7  ;  and  lib.  3,  c.  19,  §§  7, 
14,  15  ;  and  c.  20,  §  7  ;  Vatt.  b.  I,  o.  20,  §  244  ;  Puffend.  de  Jure  Nat,  cfcc, 
lib.  8,  c.  6,  §  7  ;  BynkershcBck,  QiUKst.  lib.  2,  c.  15,  \  2,  3,  6,  10  ;  3  Dall. 
245.  All  these  writers  agree,  that  compensation  ought  to  be  made  ;  but  no 
one  has  intimated  that  the  taking  is  not  lawful,  unless  the  compensation  is 
simultaneously  and  especially  made  or  provided  for.  On  the  contrary,  they 
all  suppose,  that  the  property  is  first  taken,  and  afterwards  paid  for,  when, 
and  as  soon  as,  the  public  convenience  will  permit ;  and  this,  without  regard 
to  the  urgency  of  the  cause  for  which  it  was  taken  ;  nor,  whether  in  war  or 
peace.  It  is  obvious,  that  in  a  large  proportion  of  the  public  exigencies, 
the  compensation  must  necessarily  be  provided  for,  after  the  property  is 
taken.  CommonwecUth  v.  tufier,  1  P.  &  W.  466.  Our  constitutional  pro- 
visions on  this  subject,  seem  nothing  more  than  express  recognition  of  the 
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right  to  compensation  ;  and  were  probably  inserted,  in  consequence  of  the 
arbitrary  impressmeDts  of  property,  made  during  the  war  of  the  revolution. 
1  Tucker's  Bl.  Com.  part  1,  app'x,  305.  The  passage  in  1  Bl.  Com.  138-9, 
amounts  only  to  this,  that  the  legislature  obliges  the  party  to  sell,  and  fixes 
the  price.  4  T.  R.  797.  But  the  constitution  applies  to  property  directly 
taken,  and  not  to  cases  where  its  value  is  only  consequentially  impaired  ; 
and  so  it  has  been  expounded  by  Massachusetts,  in  her  general  road  laws, 
*A^'*ii  ^"^  ^"  ^^^  ^^^  charters  *for  public  ways,  whether  bridges,  roads  or 
-'  canals.  The  residue  of  the  subject  of  eminent  domain,  not  having 
been  touched  by  the  constitution,  remains  among  the  great  principles  of 
public  law,  having  an  imperative  force  on  the  honor  and  conscience  of  the 
sovereign  ;  and  the  objection  is  not  to  be  tolerated,  in  a  court  of  law,  that 
a  sovereign  state,  in  the  exercise  of  this  power,  will  not  do  what  jistice  and 
equity  may  acquire.  Tippets  v.  WaUcer^  4  Mass.  697  ;  CommomoeaUh  v. 
Andre,  3  Pick.  224  ;  2  Dall.  446. 

If  Massachusetts  has  taken  the  property  of  the  plaintiffs  for  public  use, 
her  honor  is  solemnly  pledged,  in  her  constitution,  to  make  adequate  com- 
pensation. If  their  rights  have  been  sacrificed,  for  higher  public  good,  the 
laws  of  nations  equally  bind  her  to  restitution.  From  these  obligations  she 
could  not  seek  to  escape,  without  forfeiting  her  caste,  in  this  great  family 
of  nations.  Her  conduct  in  this  matter  has  been  uniformly  dignified  and 
just.  The  plaintiffs  have  never  yet  met  her,  except  in  the  attitude  of  stern 
and  uncompromising  defiance.  She  will  listen  with  great  respect,  to  the 
opinion  and  advice  of  this  honorable  court  ;  and  if  her  sovereign  rights 
were  to  be  submitted  to  arbitration,  there  is,  doubtless,  no  tribunal  to  whose 
hands  she  would  more  readily  confide  them.  If  she  has  violated  any  con- 
tract with  the  plaintiffs,  let  them  have  ample  reparation  by  a  decree.  But 
if  not,  and  they  are  merely  sufferers  by  the  ordinary  vicissitudes  of  human 
affairs,  or  by  the  legitimate  exercise  of  her  eminent  domain,  let  it  be  pre- 
sumed here,  that  a  sovereign  state  is  capable  of  a  just  regard  to  its  own 
honor,  and  that  it  will  pursue,  towards  its  own  citizens,  an  enlightened  and 
liberal  policy. 

Let  it  not  be  said,  that  in  the  American  tribunals,  the  presumption  and 
intendment  of  law  is,  that  a  state  will  not  redeem  its  pledges,  any  further 
than  it  is  compelled  by  judicial  coercion  ;  that  it  is  incapable  of  discerning 
its  true  interests,  or  of  feeling  the  force  of  purely  equitable  considerations  ; 
and  that  its  most  solemn  engagements  are  worth  little  more  than  the  parch- 
ment on  which  they  are  written.  Let  such  a  principle  be  announced  from 
this  place,  and  it  is  easy  to  foresee  its  demoralizing  effects  on  our  own  com- 
munity. But  proclaim  it  to  Europe,  and  we  shall  hear  its  reverberations, 
in  tones  louder  than  the  thundering  echoes  of  this  capitol ;  with  the  bitter 
taunt,  that  while  the  unit  monarch  of  the  old  world,  is  the  dignified  repre- 
sentative of  national  honor,  the  monarch  multitude  of  the  new,  is  but  the 
very  incarnation  of  perfidy. 

^  ,  *Z>avwr,  also  of  counsel  for  the  defendants. — I  approach  this  case 
-1  with  unaffected  diffidence  and  distrust  of  my  capacity  to  aid  my 
employers,  or  enlighten  the  court.  It  has  been  long  pending  ;  has  excited 
great  interest ;  has  drawn  to  its  investigation,  the  intellect  and  learning  of 
many  distinguished  men  and  eminent  jurists.  The  whole  ground  has  been 
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SO  thoroughly  explored,  that  little  is  left  untouched  which  is  worthy  of 
examination,  or  can  excite  curiosity.  If  others  had  not  exhausted  the  suh- 
ject,  my  worthy  and  learned  associate  has  brought  such  untiring  industry 
into  the  case,  that  nothing  remains  to  me,  but  a  method  of  my  own,  less 
perfect  than  his  ;  and  a  mere  revision  of  the  subject  under  that  arrange- 
ment. Both  parties  are  corporations ;  both  created  by  the  state  legisla- 
ture ;  both  claim  rights  across  a  navigable  river ;  both,  therefore,  claim 
something  from  the  eminent  domain  of  the  state.  The  plaintiffs  claim  to 
be  first  in  time,  and  for  that  reason,  to  override  the  defendants'  title.  They 
assert  an  exclusive  right  over  the  river ;  which  greatly  affects  the  public, 
as  well  as  the  defendants.  The  question  to  be  decided  is,  therefore,  one  of 
grave  moment ;  because  it  involves  great  interests  and  rights  in  Massachu- 
setts, and  possibly,  principles  which  may  affect  the  prosperity  and  conven- 
ience of  other  densely  populated  communities. 

The  value  of  property  on  the  part  of  the  plaintiffs  has  been  stated,  here, 
to  be  $500,000.  Their  bridge,  costing  originally  about  $46,000,  has  grown 
into  this  importance,  from  the  large  annual  income,  having  yielded  to  the 
proprietors,  as  the  plaintiffs  state,  over  $1,200,000  ;  and  advanced  from  100/. 
a  share,  to  $2000. 

The  question  in  one  form  is,  has  the  commonwealth  so  parted  with  its 
sovereign  right  over  this  river,  and  vested  it  in  the  plaintiffs,  that  they 
shall  continue  these  exactions,  and  the  public  be  without  further  accommo- 
dation, whatever  may  be  the  inconveniences,  until  their  charter  expires  ;  and 
for  ever  after,  if  the  plaintiffs  have  the  right  to  the  ferry,  as  they  contend  ; 
for  upon  their  view  of  the  case,  the  ferry  will  revert  to  the  college,  and  the 
tolls  be  continued,  after  the  charter  of  the  bridge  company  expires.  If  the 
people  of  the  commonwealth  have  thus  parted  with  their  *sovereign  r,„ -^. 
rights  to  corporators,  and  are  thus  tied  down,  so  that  new  ways  can-  ^ 
not  be  opened  for  their  accommodation,  it  is  matter  of  profound  regret. 

The  learned  counsel  for  the  plaintiffs,  in  opening  the  case,  seemed  stu- 
dious to  have  it  understood  by  the  court,  that  the  actual  parties  in  interest, 
are  the  plaintiffs  and  the  commonwealth  ;  and  I  have  no  objection  to  this 
view  of  the  case  ;  for  the  public  interest,  I  agree,  far  transcends  in  impor- 
tance the  property  involved.  The  public,  therefore,  may  be  said  to  stand 
on  one  side,  and  the  plaintiffs  on  the  other.  On  one  side,  then,  are  the 
rights  to  private  property,  sacred  and  inviolable,  so  far  as  they  can  be  estab- 
lished ;  but  claimed  in  the  form  of  a  burdensome  tax  on  the  public,  and 
therefore,  entitled  to  no  favor  beyond  strict  right.  On  the  other,  stands 
the  public,  complaining  that  they  are  the  tributaries  to  this  great  stock  of 
private  wealth,  and  subjected  to  inconveniences  still  more  burdensome, 
from  the  want  of  suitable  accommodations  for  intercommunication  across 
the  river,  if  this  bridge  is  to  be  shut  up  ;  and  denying  that  such  claims  of 
exclusive  right  can  be  justly  or  lawfully  set  up  by  the  plaintiffs.  This  pub- 
lic, in  the  argument,  has  been  represented  as  devoid  of  natural  justice, 
selfish,  avaricious,  tyranical. 

Some  things  are  certain,  in  this  conflict  of  opinion.  We  all  know  that 
the  sole  control  and  power  over  this  navigable  water,  was  once  in  the  pub- 
lic. It  was  theirs,  and  how  far  have  they  been  divested  of  it  ?  If  it  has 
gone  out  of  the  public,  and  is  in  the  plaintiffs  ;  they  must  show  to  what 
sxtent,  and  show  it  clearly ;  for  such  rights,  as  I  shall  prove,  do  not  pass  by 
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presumption,  but  apon  some  decided  expression  of  public  assent.  The  loss 
of  tolls,  which  has  been  earnestly  dwelt  upon,  has  no  tendency  to  prove  it. 
The  great  increased  value  of  the  bridge,  has  no  tendency  to  prove  it.  The 
severe  hardship,  which  has  been  a  prominent  feature  of  the  argument,  does 
not  prove  it.  All  these  matters  are  by  no  means  inconsistent  with  the  right 
to  establish  other  ways  across  the  river  ;  and  therefore,  only  prove  that  the 
plaintiffs  are  making  less  money,  not  that  their  rights  are  invaded. 

-  *1  will  then  examine  their  allegations  in  the  bill,  and  the  argu* 
^  ments  by  which  they  claim  to  establish  their  oonclusions.  1.  They 
set  up  an  exclusive  right  to  the  travel  between  Boston  and  Charlestown, 
come  from  where  it  may.  2.  They  aver,  that  the  act  of  1828,  under  which 
the  defendants  claim,  is  incompatible  with,  and  repugnant  to,  their  vested 
rights,  and  doth  impair  the  obligations  of  contract ;  and  is,  therefore,  void, 
by  the  constitution  of  the  United  States.  3.  They  aver  that  the  legislature 
is  restrained  from  revoking  or  annulling  its  own  grant,  or  divesting  title, 
except  where  it  takes  property  for  public  use  ;  and  then  it  can  only  do  it 
under  the  provisions  of  the  bill  of  rights  of  the  commonwealth,  which 
requires,  that  compensation  shall  be  made  in  such  cases  ;  and  they  further 
aver,  that  their  property  is  taken,  and  no  provision  for  compensation 
is  made,  and  therefore,  the  act  of  1828  is  void. 

The  case  has  been  chiefly  argued  under  the  second  and  third  heads. 
The  first  raises  a  question  under  the  constitution  of  the  United  States.  That 
instrument  provides  in  the  fifth  amended  article,  that  no  state  shall  pass  a 
law  impairing  the  obligation  of  contracts.     The  plaintiffs  call  the  act  of 

1785,  under  which  they  claim,  a  contract ;  and  argue,  that  the  act  of  1828 
impairs  their  grant,  and  as  it  is  done  by  legislation  of  the  state,  the  act  of 
1828  is  void.  The  second  raises  a  question  under  the  tenth  article  of  the 
bill  of  rights  of  Massachusetts ;  a  question  very  proper  for  the  courts  of 
Massachusetts  ;  but  as  I  shall  contend,  not  brought  here  by  this  writ  of 
error  ;  but  finally  settled  there,  and  beyond  the  reach  of  this  jurisdiction,  as 
the  bill  of  rights  does  not,  and  cannot,  constitute  any  part  of  the  act  of 

1786,  and  therefore,  is  no  part  of  the  supposed  contract.  These  two  issues 
do  not  entirely  harmonize  in  another  respect.  One  denies  absolutely 
the  right  to  take  for  public  use,  the  property  of  the  plaintiffs,  because  the 
state  cannot,  even  in  the  exercise  of  its  eminent  domain,  divest  this  right  of 
property.  The  other  admits  the  right  to  take  for  public  use,  by  making 
compensation.  I  shall  examine  both,  and  the  arguments  urged  in  support 
of  them. 

To  make  out  these  issues,  they  contend  :  1.  That  they  are  the  grantees 
of  the  college,  in  and  to  the  ferry  between  Boston  and  Charlestown. 
^.HHi  *2.  That  the  state  authorized  the  erection  of  their  bridge,  by  the  act 
-■  of  1785  ;  in  which  there  is  an  implied  covenant  not  to  divert  the 
travel,  by  new  ways.  3.  That  these  two  titles  vest  in  them  a  control  over 
Charles  river,  to  exclude  injurious  competition,  which  right  they  hold  to  be 
irrevocable;  but  if  revocable,  then  the  act  which  authorizes  the  interference 
must  provide  compensation  for  all  loss  occasioned  by  the  diversion  of 
travel. 

In  examining  these  positions,  I  shall — 1.  Deny  that  they  are  the  gran- 
tees of  the  college,  or  have  any  interest  in  the  ferry.  2.  I  shall  deny  that 
they  have  any  covenant  or  engagement,  express  or  implied,  by  the  act  of 
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1785,  authorizing  them  to  claim  damages  for  a  diversion  of  travel  by  a  new 
and  authorized  way  ;  and  shall  al^o  attempt  to  prove  that  no  legislative 
body  can  perpetually  alienate  its  sovereignty  in  regard  to  making  ways  for 
the  public  convenience  ;  so  that  a  new  way  may  not,  at  any  time,  when  the 
public  exigency  demands  it,  be  laid  over  any  property  whatever,  whether 
belonging  to  individuals,  or  to  corporations  created  by  legislative  acts,  and 
whether  it  be  real  estate  or  a  franchise,  unless  the  state  has  agreed,  in 
express  terms;  to  exempt  such  property.  3.  I  shall  maintain,  that  the 
power  to  provide  ways  for  the  public,  resides,  of  necessity,  always,  in 
the  commonwealth  ;  is  part  of  the  sovereignty  ;  and  all  property  is  held  sub- 
ject to  the  exercise  of  that  right  ;  which  is  a  condition  annexed  to  all  title 
to  property,  whether  derived  from  the  state,  or  from  individuals.  4. 
I  shall  maintain,  that  taking  property  in  pursuance  of  this  sovereign  right, 
is  not,  in  itself,  an  act  impairing  the  obligation  of  contracts,  but  consistent 
with  it ;  for  the  property  is  held  subject  to  this  right ;  and  all  the  party 
can  demand,  is  compensation,  under  the  bill  of  rights.  5.  I  shall  maintain, 
that  this  court  has  no  jurisdiction  over  the  question  of  compensation  for 
property  taken  for  a  way  ;  unless  the  party  can  show  that  he  holds  it  under 
the  state,  and  the  state  has  expressly  agreed  not  to  take  it  for  that  purpose, 
without  providing  compensation  ;  for  in  all  other  cases,  the  party  relies  on 
our  bill  of  rights,  and  this  court  is  not  the  tribunal  to  expound  that  instru- 
ment. 

In  maintaining  these  positions,  I  am  constrained  to  examine  most  of  the 
grounds  assumed  in  the  very  elaborate  argument  of  the  opening  counsel ; 
though  I  have  a  conviction  which  I  cannot  surrender,  *that  all  this  ruc.^o 
labor  upon  the  ferry  will  be  a  useless  effort,  for  the  plaintiffs  can  ^  ' 
never  succeed  in  establishing  any  kind  of  equitable  or  legal  claim  to  it. 
Following,  however,  the  order  designated,  I  will  first  look  to  this  ferry, 
and  inquire — 1.  What  rights  belonged  to  the  ferry  ?  2.  Are  these  rights 
vested  in  the  plaintiffs?  3.  If  they  are,  do  they  tend  to  establish  the 
claim  now  set  up  over  the  waters  of  the  river  ? 

This  ferry  lies  in  grant,  and  we  must  go  to  the  ancient  colonial  ordin- 
ances, to  ascertain  its  extent,  and  the  probable  meaning  and  intent  of  the 
colonial  government,  which  is  to  be  gathered  from  them.  They  are  as  fol- 
lows : — 

Orders  relating  to  Charlestown  ferry,  extracted  out  of  the  old  book  in 
the  council  chamber,  Anno  1630.  It  is  further  ordered,  that  whosoever 
shall  first  give  in  his  name  to  Mr.  Gouvernour,  that  he  will  undertake  to  set 
np  a  ferry  between  Boston  and  Charlestown,  and  shall  begin  the  same,  at 
such  time  as  Mr.  Gouvernour  shall  appoint,  shall  have  one  penny  for  each 
person,  and  one  penny  for  every  hundred  weight  of  goods  he  shall  so  trans- 
port.    Page  06. 

1631.  Edward  Converse  hath  undertaken  to  set  up  a  ferry  betwixt  Bos- 
ton and  Charlestown,  for  which  he  is  to  have  two  pence  for  every  single 
person,  and  one  penny  a  piece,  if  there  be  two  or  more.     Page  80. 

1633.  Mr.  Richard  Brown  is  allowed  by  the  court  to  keep  a  ferry  over 
Charles  river,  against  his  house,  and  is  to  have  two  pence  for  every  single 
person  he  so  transports,  and  one  penny  a  piece,  if  there  be  two  or  more. 
Page  106. 

1636.  It  is  ordered,  that  there  shall  be  a  ferry  set  up  on  Boston  side,  by 
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Windmill  Hill,  to  transport  men  to  Charlestown  and  Winnesimet,  upon 
the  same  rates  that  the  ferry-men  at  Charlestown  and  Winnesimet  transport 
men  to  Boston.     Page  150. 

1687.  The  ferry  between  Boston  and  Charlestown  is  referred  to  the 
governor  and  treasurer,  to  let,  at  forty  pounds  per  annum,  beginning  the 
tirst  of  the  tenth  mouth,  and  from  thence  for  three  years.     Page  204. 

1638.  Edward  Converse  appearing,  was  admonished  to  be  more  careful 
of  the  ferry,  and  enjoined  to  man  two  boats,  one  to  be  on  the  one  side,  and 
the  other  on  the  other  side,  except  the  wind  were  so  high  that  they  were 
^  ,  forced  to  put  four  men  to  man  one  boat,  and  *then  one  boat  to  serve, 
J  only  he  is  enjoined  to  pay  Mr.  Rawson's  fine,  and  so  is  discharged. 
Page  2'23. 

1640.  Mr.  Treasurer,  Mr.  Samut'l  Shepherd  and  Lieut.  Sprague  have 
power  to  let  the  ferry  between  Boston  and  Charlestown,  to  whom  they  see 
cause,  when  the  time  of  Edward  Converse  is  expired,  at  their  discretion. 
Page  276. 

1640.  The  ferry  between  Boston  and  Charlestown  is  granted  to  the  col- 
lege.    Page  288. 

Such  are  the  principal  acts  or  ordinances  of  the  court  of  assistants,  and 
the  general  court,  in  regard  to  this  ferry  ;  and  I  shall  ask  the  court  to 
gather  the  intent  of  these  public  functionaries  from  this  record,  and  the 
contemporaneous  history. 

In  1630,  the  colony,  under  the  distinguished,  and  I  may  say,  illustrious, 
John  Winthrop,  governor,  came  over ;  and  not  being  satisfied  with  Salem, 
where  their  predecessors  had  located,  they  came  up  to  the  head  of  the  bay, 
or  to  what  is  now  the  harbor  of  Boston.  Here  they  found  the  peninsula 
of  Charlestown,  formed  by  Charles  river  on  the  west  and  south-west,  and 
Mystic  river  on  the  north-east,  projecting  into  the  harbor  from  the  north- 
west to  the  south-east ;  and  the  peninsula  of  Boston  projecting  towards  it 
from  the  south-west  to  the  north-east,  and  formed  by  Charles  river  on  the 
north  and  west ;  which  spreads  above  the  point  into  a  large  basin,  dis- 
charging itself  between  these  peninsulas  and  the  bay  or  harbor  of  Boston, 
on  the  other  side.  Winthrop,  with  his  friends,  occupied  these  two  penin- 
sulas ;  and  in  Boston,  was  established  under  him,  the  colonial  government 
of  the  company,  which,  in  truth,  was  only  a  company  of  adventurers  in 
trade  and  speculation,  so  far  as  the  charter  went.  Out  of  this  humble 
beginning,  has  sprung  the  commonwealth,  and,  I  might  almost  say,  this 
federal  government  itself.  Thus  situated,  intercommunication  between 
these  two  places  was  indispensable  ;  and  hence  it  is,  that  while  the  smokes 
of  only  a  few  log  cabins  ascended  from  the  spot  where  a  great  city  and  a 
large  town  have  since  risen  up,  the  subject  of  a  ferry  came  thus  early  under 
consideration.  And  in  giving  construction  to  these  simple  ordinances,  it  is 
a  fair  inquiry,  whether  the  colonists  were  providing  for  present  emergen- 
cies— means  suitably  adapted  to  that  end  ;  or  were,  as  the  plaintiffs  contend, 
making  a  perpetual  exclusive  grant  of  the  right  of  travel  over  Charles 
river,  for  all  time  to  come. 

The  first  act,  in  1630,  makes  no  grant  to  any  one,  but  proposes  to  have 

^       -.  a  ferry  "set  up."     *In  1631,  a  ferry  was  set  up  by  Edward  Converse, 

^  and  the  toll  established.     In  1633,  Richard  Brown  is  allowed  to  keep 

a  ferry  over  Charles  river,  against  his  house,  <fcc.     Here  is  the  first  evidence 
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of  a  specific  location,  "  over  the  river  against  bis  house  ;"  that  is,  what  they 
call  a  ferry,  was  over  or  across  the  river,  from  bank  to  bank,  opposite  to 
Brown's  house — a  way  merely.  In  1635,  a  ferry  was  set  up  from  Windmill 
hill,  in  Boston,  to  Chelsea  ;  and  another  from  Boston  to  Charlestown,  to 
run  on  the  same  line  or  way  as  the  one  already  set  np,  only  it  was  to  belong 
to  Boston,  instead  of  Charlestown.  Thus,  one  ferry  was  granted  upon 
another  ;  if  these  ordinances  are  to  be  treated  as  perpetual  grants,  and  if 
the  word  ferry  carries  a  franchise,  then  one  franchise  upon  another.  They 
show  rather  what  is  intended  by  the  words  set  up,  and  that  they  simply 
authorized  the  running  of  a  boat  from  place  to  place.  In  the  first  act,  any 
person  giving  in  his  name,  was  to  set  up  a  ferry  ;  Converse  did  set  it  up. 
'J'he  thing  set  up,  then,  was  not  by  public  act,  but  by  individual  act. 
This  shows  the  limited  sense  in  which  the  word  ferry  is  used.  After  the 
location,  in  1833,  it  is  called  the  ferry.  In  1637,  the  ferry  is  referred  to 
the  governor  and  treasurer  to  let.  Mr.  Savage  testifies,  that  he  had  seen  the 
original,  or  what  he  believed  to  be  such,  of  a  memorandum  of  agreement, 
or  lease,  in  this  year,  signed  by  Converse,  which  begins  thus  :  "  The  gov- 
ernor and  treasurer,  by  order  of  the  general  court,  did  demise  to  Edward 
Converse,  the  ferry  between  Boston  and  Charlestown,  to  have  the  sole 
transporting  of  passengers  and  cattle  from  one  side  to  the  other,  for  three 
years,"  &c.  Now,  the  demise  is  of  "  the  ferry  between  Boston  and  Charles- 
town," but  he  is  to  have  the  sole  transporting,  Jkc.  The  term  ferry,  as 
then  understood  (for  this  instrument  is  in  the  handwriting  of  the  governor), 
did  not  carry  any  sole  or  exclusive  right  to  travel  and  transportation  ;  but 
it  was  necessary  to  insert  other  strong  and  express  terms,  to  convey  that 
right.  This  is  another  proof  that  the  word  had  not  the  enlarged  significa- 
tion now  given  to  it.  In  1640,  the  treasurer,  Mr.  Sprague  and  Mr.  Shep- 
herd, were  authorized  to  let  the  ferry.  Thus  far,  there  had  been  but  two 
kinds  of  action  on  the  part  of  the  colony  ;  first,  to  establish  a  ferry,  and 
second,  to  lease  and  regulate  it.  There  were  plainly  no  privileges  or 
exclusive  rights  appended  to  it,  but  they  speak  of  it  as  a  thing  to  be  set  up 
by  another  ;  and  when  leased,  they  gave  for  a  limited  *period,  cer-  r^.^. 
tain  well-defined  privileges  to  go  with  it  ;  but  those  privileges  were  *- 
not  embraced  in  what  was  called  the  ferry,  but  stood  separate  and  distinct 
from  it,  and  were  at  an  end  with  the  lease.  In  the  same  year,  1640,  the 
record  says,  **  The  ferry  between  Boston  and  Charlestown  is  granted  to  the 
college." 

This  is  the  charter — the  whole  title  of  the  college.  What,  by  fair  con- 
struction, is  granted?  The  ferry — nothing  more — the  thing  set  up.  No 
privileges  such  as  are  specifically  enumerated  in  the  lease  of  Converse — no 
line  of  travel,  such  as  is  now  claimed — no  covenant  not  to  divert  travel,  or 
not  to  establish  other  ways,  or  not  to  impair  the  income.  There  is  nothing 
which  looks  at  such  privileges.  It  is  a  ferry — a  naked  ferry.  What  is  a 
ferry  ?  All  the  books,  Tomlin,  Dane,  Woolrych,  Petersdorff,  Ac,  define  it 
to  be  a  highway,  and  the  word,  ex  vi  termini,  means  no  more.  The  term 
ferry,  therefore,  in  and  of  itself,  implies  no  special  privileges,  such  as  are 
often  connected  with  a  ferry  by  special  grant  or  prescription.  The  colonists 
so  understood  it ;  and  in  making  a  charitable  gratuity  to  the  college,  had  no 
purpose  of  placing  the  control  of  the  ferry,  or  the  waters  of  the  river,  beyond 
their  reach.     The  income,  they  doubtless  meant,  should  go  to  the  college  ; 
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to  undergo  change,  I  prefer  it  should  be  in  our  own  courts,  and  adapted  to 
our  condition.  Let  it  be  done  here,  instead  of  in  king's  bench,  or  the 
exchequer. 

This,  however,  is  not  the  course  to  pursue,  for  it  furnishes  no  safe  and 
sound  principle  to  rest  upon.  It  seems  to  me,  if  we  analyze  prescription, 
on  which  all  these  English  rights  rest,  for  all  the  cases  of  ferries  will  be 
found  to  lie  in  prescription  ;  we  shall  find  a  ground  of  interpretation  of 
right,  which  will  be  satisfactory,  and  show  that  these  cases  have  no  tendency 
to  establish  the  doctrine  contended  for  by  the  plaintiffs.  They  cite  them 
to  prove  that  a  ferry  has,  as  appurtenant  to  it,  a  franchise  which  excludes 
injurious  competition  from  the  waters  above  and  below  it.  I  have  already 
shown,  that  the  term  ferry  has  no  such  extended  signification  ;  and  I  will 
now  show,  that  these  cases  do  not  conflict  with  that  position,  and  that  they 
furnish  nothing  to  aid  this  notion  of  constructive  and  implied  rights  ;  but 
every  ferry  is  limited  strictly  to  what  i*j  granted,  without  the  aid  of  impli- 
oation. 

Prescription  and  grants  in  writing,  differ  only  in  the  mode  of  proof. 
The  writing  proves  its  own  contents,  and  the  extent  of  the  grant  is  gathered 
from  the  terms  employed  to  express  the  meaning.  Prescription  is  allowed 
to  take  the  place  of  a  writing  supposed  to  be  lost.  Equity  permits  the 
party  to  produce  evidence,  to  prove  what  he  has  claimed,  what  he  has 
enjoyed,  and  how  long  ;  and  if  the  period  of  enjoyment  be  sufficient,  the 
law  presumes  that  he  had  a  writing  which  has  been  lost,  that  would,  by  its 
contents,  prove  a  grant  co-extensive  with  the  proof.  In  the  case  of  Tripp 
v.  JFVanky  for  example,  the  plaintiff  proved  that  he  had  an  exclusive  right 
to  transport  all  travellers  passing  between  Kingston  and  Barton.  The  law, 
♦4851  ^*^^*''^^^re,  presumed,  that  if  his  written  title  could  have  been  *pro- 
^  duced  in  court,  it  would,  in  so  many  words,  have  given  him  such  an 
exclusive  right.  Cases  of  prescription,  therefore,  afford  no  countenance  to 
implied  or  constructive  rights  ;  but  stand  on  precisely  the  same  footing  as 
titles  which  lie  in  writing.  Usage  can  never  enlarge  or  diminish  title,  for 
one  is  not  obliged  to  exercise  all  his  rights,  to  preserve  them  ;  nor  does 
usurpation,  in  theory,  enlarge  right.  The  usage  only  goes  to  show  what 
the  law  supposes  to  have  been  written.  Before,  then,  the  plaintiffs  can  use 
these  cases  of  prescription  to  establiKh  implied  franchises,  they  must  show 
that  the  lost  title  is  not  to  be  held  to  be  commensurate  with  the  proof  ;  but 
something  is  implied,  beyond  what  is  supposed  to  be  written.  This  they 
will  find  it  difficult  to  accomplish.  It  follows,  from  this,  if  I  am  correct  in 
the  reasoning  adopted,  that  ferries,  eo  nomine^  have  no  particular  privileges 
belonging  to  them.  They  are  what  authors  define  them  to  be,  water  high- 
ways ;  and  each  franchise  is  more  or  less  extensive,  according  to  the  terms 
of  the  grant  creating  it.  It  may  be  very  limited  or  very  broad.  The  con- 
fusion in  the  English  cases,  does  not  arise  from  any  uncertainty  in  this 
principle  ;  but  from  the  uncertainty  of  proof,  where  the  right  lies  in  pre- 
scription. 

With  these  explanations,  which  I  fear  have  been  unnecessarily  minute, 
I  come  to  the  inquiry  :  what  was  granted  to  the  college?  And  I  answer, 
the  ferry  ;  the  same  thing  set  up  in  1681,  by  Converse  ;  the  way  over  the 
river,  againt  the  house  of  Brown,  established  in  1633  ;  a  road  from  bank  to 
bank  ;  for  this  all  a  ferry  over  the  river  means.  It  was  an  accommodation 
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adapted  to  a  few  inbabitantB  in  the  wilderness.  If  the  franchise  was  broader, 
where  does  it  extend  to?  The  terms  of  the  grant  indicate  no  privileges  up 
or  down  stream.  Will  the  plaintiffs  tell  us,  where  their  bounds  are  ?  Do 
they  know  ?  Is  there  any  rule  of  implication  which  assigns  them  any  privi- 
leges which  they  can  define  ?  If  there  is,  then,  I  call  on  them  to  put  down 
the  boundaries  ;  to  show  the  court  the  limits.  It  is  not  enough,  to  show 
that  the  terms  of  the  grant,  if  literally  and  strictly  construed,  may,  under 
possible  circumstances,  render  their  property  of  little  or  no  value.  This 
only  proves  they  may  have  made  a  bad  contract,  but  has  no  tendency  to 
establish  in  them  undefined  and  unmeasured  rights. 

*Let  it  be  remembered,  that  the  plaintiffs,  in  1702,  remonstrated  j.  ^ 
against  the  grant  of  West  Boston  bridge,  alleging  that  it  would  ^ 
divert  half  their  tolls  ;  and  the  opening  counsel  said,  they  got  compensa- 
tion for  the  erection  of  this  bridge,  which  was  from  Cambridge  Port  to 
Boston.  Again,  they  remonstrated  against  Canal  bridge,  alleging  it  inter- 
fered with  their  franchise,  and  this  ran  from  Lechmere's  Point  to  Boston. 
Now  they  say,  their  franchise  does  not  reach  either  of  these  bridges,  but  is 
limited  to  Boston  and  Charlestown  ;  and  the  case  of  nnzzey  v.  Fidd^  is 
quoted  to  sustain  it.  This  is  certainly  proof,  very  conclusive,  that  the'  law 
has  been  so  uncertain,  that  the  plaintiffs  have  not  been  able  to  show  tho 
extent  of  their  own  rights,  as  they  understand  them,  or  to  make  uniform 
claims.  Understanding  the  old  oases  as  I  have  represented  them,  they 
asserted  the  right  to  arrest  all  injurious  competition  ;  and  as  the  English 
courts  have  cut  down  the  privilege  of  franchise,  from  time  to  time,  so  their 
claims  have  diminished,  till  they  lie  between  Boston  and  Charlestown 
alone. 

But  it  is  said,  the  franchise  must  be  reasonable  ;  and  what  it  reasonable? 
They  deemed  it  reasonable  to  assert  an  exclusive  privilege,  and  to  deny  the 
right  to  open  any  new  ways  over  the  tide-water  of  Charles  river  which 
might  divert  any  travel  which  would  otherwise  reach  them.  Opposition  to 
all  new  bridges  has  been  deemed  reasonable.  But  why  is  any  enlargement 
of  the  grant  reasonable  ?  What  you  give  to  the  ferry,  you  take  from  the 
public  ;  and  the  public  cannot  spare  it,  without  inconvenience.  In  a  word, 
is  it  reasonable,  or  right,  to  traverse  the  regions  of  conjecture  in  this  matter? 
To  make  laws  which  shall  assign  boundaries  to  this  franchise,  when  the  plain- 
tiffs can  show  no  manner  of  title  to  what,  they  set  up? 

They  urge  that  Warren  bridge  is  a  clear  interference,  because  it  takes 
away  their  tolls.  So  is  West  Boston  and  Canal  bridges,  for  the  same  rea* 
son  ;  for  the  travel  would  go  over  the  plaintiffs'  bridge,  if  these  competitors 
were  away.  The  proof  is  no  more  decisive  in  the  Warren,  than  in  the  other 
bridges.  Tho  diversion  of  travel  is  not  evidence  of  wrong.  The  English 
cases  cited,  clearly  show  that ;  see  TVipp  v.  FVank,  The  wrong,  if  any,  con- 
sists in  invading  the  plaintiffs'  grant.  And  I  again  ask  them,  if  they  affirm, 
as  they  do,  that  we  are  on  it,  to  point  out  its  bounds.  Show  us  some  certain 
evidence  that  we  are  trespassers  ;  you  once  contended  that  West  *Bos-  r^ .  «^ 
ton  bridge  would  be  a  nuisance,  because  it  would,  as  it  did,  take  half  ^ 
your  travel ;  you  urged  the  same  argument  against  Canal  bridge,  which  had 
the  same  effect ;  but  you  now  admit  them  both  to  be  lawful,  because  they 
are  not  on  your  franchise.  This  admission  not  only  proves  that  yon  are 
uninformed  as  to  the  rights  you  claimi  but  that  a  great  portion  of  your 
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acoustomed  travel  may  be  lawfully  diverted.  I,  therefore,  again  repeat,  that 
the  diversion  of  travel  is,  of  itself,  no  evidence  of  a  trespass  on  your  rights. 
You  must,  therefore,  produce  some  other  proof  that  your  franchise  reaches 
our  bridge,  than  the  loss  of  tolls.  Yon  do  not  show  it  by  the  terms  of  the 
grant,  nor  by  any  established  rule  of  construction,  which  authorizes  such  an 
implied  right.  It  is  not  the  business  of  courts  to  make  or  alter  contracts, 
but  to  interpret  them.  Is  there  anything  in  the  words,  "the  ferry  between 
Boston  and  Charlestown  is  granted  to  the  college,"  which  looks  like  grant- 
ing an  exclusive  control  over  Charles  river,  or  any  part  or  portion  of  it,  ex- 
cept the  way  or  line  of  that  ferry  ?  I  shall  hereafter  adduce  conclusive  proof 
to  show,  that  in  England,  contracts  of  this  character  arc  rigidly  construed  in 
favor  of  the  public,  and  against  corporators.  No  countenance  is  given  to 
implication,  beyond  what  is  made  manifest  by  the  clearest  and  most  explicit 
terms.  Stourbridge  Canal  Co  v%  Wheeleyy  2  Barn.  &  Ad.  792.  The  fran- 
chise of  the  ferry,  then,  which  has  been  interposed  against  all  improvements 
across  Charles  river,  when  brought  to  the  scrutiny  of  law,  will  be  found  to 
be  a  very  limited  right,  confined  to  the  path  of  the  boats  across  the  river. 

This  reasoning  is  strongly  corroborated  by  the  condition  of  the  colony, 
at  the  time  of  the  establishment  of  the  ferry,  as  I  have  already  suggested. 
As  a  further  proof  of  public  sentiment,  the  colonists,  in  1641,  almost  simul- 
taneously with  the  grant  to  the  college,  and  before  it  took  effect  (for  the 
college  was  not  incorporated  till  1660),  passed  an  act  prohibiting  all  monop- 
olies, except  for  inventions.  The  great  and  wise  policy  of  Massachusetts, 
in  respect  to  free  highways,  was  established  in  1639  ;  and  with  modifications, 
has  been  continued  to  this  time.  Anc.  Ch.  126,  267  ;  Laws  of  Mass.  178,  ch. 
67.  Under  these  acts,  a  power  to  construct  free  ways  has  at  all  times  been 
exercised  so  largely,  that  Massachusetts  owes  to  it  the  best  roads  that  can  be 
^  ,  found  in  any  state  in  the  Union  ;  and  they  have,  at  all  times,  *been 
J  established,  regardless  of  turnpikes,  bridges,  canals,  railways  or  any 
other  improvements.  The  consequence  has  been,  as  is  well  known,  that 
many  of  the  turnpikes  have  been  abandoned  to  the  public.  Such  has  been 
the  action  of  public  sentiment,  and  such  its  results  ;  and  this  is  the  first 
instance  in  which  the  right  to  establish  new  ways  has  been  questioned. 

All  these  considerations  lead  to  one  conclusion,  which  is,  that  neither  the 
language  of  the  grant,  nor  the  great  current  of  public  opinion,  give  any 
countenance  to  the  claims  set  up  by  the  plaintiffs,  founded  on  this  ferry,  for 
an  exclusive  franchise  extending  up  and  down  the  river.  The  late  lamented 
and  distinguished  chief  justice  of  Massachusetts,  in  his  opinion,  in  7  Pick., 
in  this  case,  expresses  his  convictions  strongly  on  this  point ;  that  the  ordin- 
ance  did  not  give  an  exclusive  right  between  the  two  towns,  to  the  ferry, 
and  in  construing  it,  that  the  contemporaneous  history  ought  to  be  consid- 
ered, as  it  tends  to  explain  the  probable  intent  of  the  colony. 

If,  then,  the  court  confine  themselves  to  the  language  and  the  existing 
circurofttances,  both  of  the  country  and  the  college,  at  the  times  of  adopting 
the  several  ordinances,  they  will  probably  arrive  at  the  following  conclu- 
sions, as  distinctly  indicated  in  the  case.  The  colonists  meant  to  establish  a 
ferry,  suited  to  the  then  emergencies  of  the  country  ;  but  not  to  establish 
a  broad  franchise.  They  needed  a  public  seminary  for  the  education  of 
yoQth,  and  found,  by  the  income  of  this  ferry,  they  could  aid  this  object. 
They,  therefore,  meant  to  seonre  the  revenue  of  the  ferry,  as  a  gratuity  to 
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the  college,  bat  nothing  more.  And  while  they  did  this,  they  intended  to 
retain  in  themselves  the  unqualified  right  to  control,  manage,  regulate  and 
govern  the  ferry  at  pleasure.  To  make  the  income  much  or  little  ;  and  to 
make  just  such  provision  for  the  public  travel  as  they  might  deem  expedient. 
This  is  the  conclusion  which  is  forced  upon  the  mind,  by  reading  the  numer- 
ous acts  upon  the  subject.  The  college  was  then  esteemed  the  child  of  the 
g(  yernment ;  and  that  government  manifestly  considered  itself  standing  in 
th  t  relation,  with  the  power  to  exercise  parental  authority.  Now,  what 
efl<  ct  the  court  will  give  to  this  state  of  things,  in  law,  remains  to  be  seen  ; 
but  there  is  little  difficulty  in  understanding  the  actual  relation  of  the 
)»ai  ties. 

One  thing,  I  apprehend,  however,  is  clear ;  namely,  that  neither  the 
ordinances,  nor  the  history,  afford  any  evidence  of  an  intent  to  create 
♦such  a  franchise  as  is  now  claimed.  If,  therefore,  the  plaintiffs  have  r^ . ^.^ 
this  ferry  right,  it  cannot  aid  their  present  claims.  They  grasp  at  *■ 
too  much — all  the  river  ;  or  if  not,  they  can  assign  no  limits,  either  by  the 
law  or  the  facts.  The  public  is  not  to  be  deprived  of  its  sovereignty  over  a 
navigable  river,  upon  such  indefinite,  uncertain  pretensions. 

Hut  suppose,  we  are  erroneous  in  all  this  reasoning,  in  regard  to  the  fran- 
chise of  ferries  ;  then  I  propose  another  objection  for  the  solution  of  the 
plaintiffs.  The  doctrine  applicable  to  ferries,  belongs  to  ferries  alone,  among 
highways.  It  is  feudal  in  its  origin,  and  has  never  been  applied  to  turn- 
pikes, bridges,  canals,  railways,  or  any  other  class  of  public  ways.  I  have 
aHentively  observed  the  progress  of  this  case,  and  the  learning  and  labori- 
ous research  of  the  plaintiffs  brought  to  its  aid.  No  books,  ancient  or 
modern,  seem  to  be  left  unexplored.  Even  foreign  periodicals,  fresh  from 
the  press,  are  on  the  table  ;  and  yet  they  have  shown  the  court  no  case 
where  this  doctrine  which  they  set  up,  has  been  applied  to  any  class  of  ways, 
except  to  ferries.  The  Chesapeake  and  Ohio  Canal  Company/  v.  Baltimore 
and  Ohio  Railroad  Company^  in  Gill  &  Johnson,  has  been  quoted  ;  but 
surely  not  for  the  purpose  of  showing  an  exclusive  franchise,  for  these  works 
are  allowed  to  run  side  by  side,  actually  infringing  upon  each  other,  though 
direct  competitors.  England  is  covered  with  canals,  railways,  bridges,  Ac; 
but  not  a  case  has  been  adduced,  applying  this  doctrine  to  them  ;  and  the 
honor  of  extending  a  feudal  right  to  such  works  is  saved  for  the  courts  here, 
if  it  is  to  be  maintained  at  all.  These  feudal  rights  are  well  known  to  have 
originated  in  the  very  spirit  of  cupidity  ;  which  aggregated  to  itself  all  priv- 
ileges which  increased  the  mass  of  wealth  in  the  feudal  lords,  at  the  ex- 
pense of  the  public.  These  rights  grew  up  to  be  law,  from  the  force  of  cir- 
cumstances ;  but  it  is  hardly  worth  while,  at  this  day,  to  enlarge  such  provis- 
ions, or  to  push  ourselves  ahead  of  Great  Britain,  in  giving  sanction  to 
them.  Under  this  notion  of  special  privileges,  the  same  doctrine  extended 
to  mills,  markets,  Ac.  Whoever  had  a  market  or  a  mill  might  keep  down 
injurious  competition.  We  have  clearly  thrown  the  law  as  to  markets  and 
mills  overboard  ;  for  no  such  privileges  exist  in  Massachusetts  :  and  the 
doctrine  of  constructive  franchises  in  ferries  ought  to  follow.  *It  is  r^.g^v 
emphatically  the  doctrine  of  privilege  against  public  right  ;  I  speak  ^ 
of  those  vague,  indefinite  appvUidants  and  appurtenants  which  are  said  to 
belong  to  ferries,  by  construction  and  implication  ;  not  of  what  is  granted 
in  terms,  or  by  necessary  and  irresistible  implication.     This  doctrine  ought 
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not  to  be  reoeivcd,  unless  it  is  the  imperative  law  of  the  land,  and  can  be 
shown  to  be  so,  beyond  all  doubt ;  and  this  the  plaintiffs  have  failed  to 
establish. 

I  come  now  to  a  very  important  inquiry  in  regard  to  this  ferry.  Art^  the 
plaintiffs  the  owners  of  the  right,  be  it  what  it  may?  If  they  are  not,  it  is 
a  question  of  no  importance,  whether  the  franchise  is  broad  or  narrow.  The 
facts  here,  will,  if  I  do  not  mistake  their  character,  relieve  the  court  from 
all  embarrassment.  I  agree  with  the  plaintiffs'  counsel,  that  the  common- 
wealth has  the  power  and  the  right  to  take  any  property  for  public  use  ; 
and  therefore,  also  agree  with  them,  that  she  had  a  right  to  take  the  ferry 
for  the  site  of  a  bridge.  How  could  the  plaintiffs  controvert  this  proposi- 
tion, when  their  bridge  is  on  the  ferry  ways,  and  the  ferry  path  under  it? 
But  it  by  no  means  follows,  if  the  commonwealth  had  the  right  to  take  for 
the  public  use  a  franchise,  that  she  has  granted  it  to  the  plaintiffs.  This 
must  depend  on  proof.  Let  us  see,  what  the  franchise  is  claimed  to  be,  and 
what  has  been  done  with  it. 

It  is  asserted  by  tlie  plaintiffs,  that  the  franchise  was  an  exclusive  right 
to  transport  persons,  Ac,  between  Boston  and  Charlestown.  This  is  an 
interest  issuing  from  the  realty.  It  is  a  possessory  right,  so  far  as  the  right 
to  exclude  transportation  across  the  river  goes  ;  though  I  am  aware  that  it 
is  incorporeal.  I  seems  to  me,  therefore,  by  the  laws  of  Massachusetts  that 
it  could  only  be  transferred  by  deed.  Anc.  Ch.  J8;  Laws,  1783,  ch.  87. 
Courts  of  equity  have  no  power  to  construe  away  these  provisions.  But 
the  plaintiffs  have  no  deed.  Again,  they  have  no  vote  or  act  of  the  college 
corporation,  or  any  of  its  officers,  implying  any  purpose  or  thought  of  con- 
veying this  interest.  Again,  the  plaintiffs  produce  no  vote  or  act  of  their 
own,  evincing  any  desire  on  their  part  to  become  the  owners  of  the  ferry. 
The  petition  for  their  charter  is  among  the  papers,  and  it  does  not  even 
name  the  college ;  but  passing  over  its  head,  as  not  worth  regarding,  it  asks 
for  the  right  to  build  a  bridge  "  in  the  place  where  the  ferry  is  now  kept." 
^  1  '^^^6^®  '8  nothing  in  the  cases  to  show,  that  the  *thought  of  owning  the 
J  ferry,  ever  entered  the  minds  of  the  petitioners.  They  had  no  diffi- 
culty in  demanding  a  grant  of  the  ferry-ways  themselves,  for  the  site  of  a 
bridge,  without  proposing  any  compensation  for  it.  Those  great  and  sacred 
private  rights,  which  now  figure  so  largely  in  this  case,  seem  to  have  been 
no  serious  obstacle  to  the  introduction  of  a  more  convenient  way  ;  but  a 
change  of  interest  has,  probably,  wrought  a  change  of  opinion. 

There  is,  then,  no  evidence  of  any  purpose  on  the  part  of  the  college  to 
sell,  or  of  the  plaintiffs  to  buy  ;  and  if  the  property  has  been  transferred,  it 
has  been  done,  without  the  act  or  the  assent  of  either  party.  This  would 
seem  difficult,  if  not  impossible  ;  still,  it  is  strenuously  insisted  upon,  because 
the  act  of  1785  requires  the  plaintiffs  to  pay  out  of  their  tolls  200/.  a  year  to 
the  college.  This,  it  is  said,  is  a  good  consideration,  and  draws  after  it,  in 
equity,  the  title  to  the  ferry  franchise.  The  conclusion  is  not  apparent  from 
the  premises.  If  being  required  to  pay  200/.  a  year,  makes  them  the  owners 
of  the  ferry ;  then  why  is  not  the  corporation  of  West  Boston  bridge  an 
owner,  for  they  are  required  to  pay  400/.  a  year  to  the  college  ?  Canal 
bridge  would  also  come  in  for  a  share,  as  they  too,  if  my  memory  serves 
me,  were  required  to  pay  something.  The  plaintiffs  would  probably  object 
to  these  copartners.  But  is  there  any  foundation  for  this  pretended  con- 
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sideration  ?  Who  has  paid  it  ?  Let  the  facts  answer  I  The  legislature 
granted  a  toll  for  passing  the  bridge,  so  liberal,  not  to  say  extravagant,  that 
for  an  outlay  of  $46,000,  the  plaintiffs  have  received  a  return  of  over 
$1,200,000,  as  they  admit;  and  their  shares,  which  cost  100/.,  have  been 
sold  for  $2000.  The  200/.  a  year  have,  therefore,  been  paid  by  a  tax  upon 
the  public  travel,  collected  by  the  plaintiffs,  under  the  authority  of  the 
legislature.  The  tolls  appear  to  have  been  set  very  high,  to  cover  this 
expense,  and  to  give  the  plaintiffs  an  early  indemnity  ;  as  the  public  might 
have  occasion  to  make  new  ways,  and  diminish  the  amount  of  travel.  This 
contingency  was  doubtless  in  view,  when  the  rates  were  established.  There 
can,  therefore,  be  no  reasonable  ground  for  saying  the  plaintiffs  have  ever 
paid  a  cent  of  compensation.  It  would  be  extraordinary,  if  they,  without 
any  conveyance,  or  any  purpose  to  convey,  and  without  any  consideration, 
could  set  up  a  title  to  a  valuable  property. 

But  they  suggest  further,  that  the  state  has  conveyed  the  ferry 
•franchise  to  them.  The  act  of  1 785  will  be  searched  in  vain  for  r^ .  ^^ 
the  intimation  of  any  such  purpose.  Moreover,  the  state  has  no  ^ 
power  to  take  the  property  of  one,  and  convey  it  to  another.  They  may 
condemn  so  much  as  is  necessary  for  public  use,  but  nothing  more.  To  test 
this  matter,  suppose,  the  bridge  were  taken  away,  can  the  plaintiffs  set  up  a 
ferry  ?  I  think  no  one  can  hesitate  what  answer  to  give.  They  are  author- 
ized to  maintain  a  bridge,  and  no  other  kind  of  way.  The  conclusion  of  he 
matter  is,  that  the  legislature  authorized  the  plaintiffs  to  set  up  a  bridge 
upon  the  ferry-ways,  and  took  upon  themselves  to  quiet  the  college,  which 
neither  assented  or  dissented,  but  relied  on  the  commonwealth,  which  had 
always  been  its  great  patron  and  protector,  that  eventual  injustice  should 
not  be  done  to  it. 

The  learned  judges,  three  to  one,  reached,  substantially,  this  result,  in 
Massachusetts.  It  is,  therefore,  plain,  that  the  plaintiffs  are  not  grantees 
of  the  ferry,  and  have  not,  and  never  had,  any  interest  therein.  The  ferry 
franchise,  therefore,  whatever  it  may  be,  is  of  no  importance  to  the  decis- 
ion of  this  case,  as  the  plaintiffs  can  claim  nothing  under  it.  The  plaintiffs 
having  failed  to  show  any  contract  in  regard  to  the  ferry,  and  the  legisla- 
ture having  passed  no  law  touching  the  ferry,  for  the  act  of  1828  does  not 
name  or  allude  to  it ;  nothing  has  been  done  by  the  state  to  impair  the 
obligation  of  a  contract,  or  to  violate  the  constitution  of  the  United  States. 
The  discussion,  however,  may  not  be  wholly  useless,  as  some  principles  have 
been  examined,  that  are  applicable  to  other  parts  of  the  case. 

I  shall  now  proceed  to  examine  the  act  of  1785,  under  which  the  plain- 
tiffs acquire  the  right  to  build  the  bridge,  and  all  other  rights  which  they 
have.  This  act  is  so  barren  in  those  provisions  which  are  necessary  for  a 
feudal  franchise,  that  a  great  effort  has  been  made  to  build  up  a  claim  upon 
the  vague  doctrine  of  ferry  rights.  Nothing  is  more  reluctantly  surrendered 
than  inordinate  profits.  The  provisions  of  this  act  are,  substantially,  as  fol- 
lows: §  1,  creates  a  corporation  :  §  2,  provides  for  its  organization  :  §  3, 
gives  a  toll  for  forty  years  :  §  4,  relates  to  the  dimensions,  Ac,  of  the 
bridge :  §  6,  gives  200/.  a  year  to  the  college  :  These  are  all  the  provi- 
sions. 

They  had  a  right  granted  for  what  they  asked,  namely,  to  erect  a  r^.po 
bridge  in  the  place  where  the  ferry  was  then  kept,  and  to  take  toll  *of  »- 
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BQcb  as  passed  over.  This  is  all  the  franchise  provided  for  in  the  act ; 
there  is  not  a  word  about  any  other  rights  and  exclusive  privileges.  Nothing 
restraining  the  power  to  make  new  bridges  ;  no  covenant,  that  there  shall 
be  no  diminution  of  travel,  or  diversion  of  it ;  no  line  of  travel  guarantied 
— ^nothing  said  of  the  travel  between  the  two  towns  ;  not  a  word  about  mak- 
ing compensation,  if  any  of  their  property  should  be  taken  for  public  use. 
You  will  look  in  vain  for  any  such  provisions  ;  and  if  the  plaintiffs  have  any 
such  rights,  growing  out  of  this  act,  they  must  be  implied,  for  they  are  not 
secured  by  express  stipulations.  Here,  the  question  recurs,  what  is  the  rule 
of  construction  applicable  to  such  acts  ?  I  shall  ask  attention  to  but  one 
authority  :  the  case  of  8t<yurbridge  Canal  Co.  v.  WheeUy^  2  Bam.  &  Ad. 
792,  to  which  I  have  referred.  Lord  Tbntkrdkn  says :  Such  an  act,  that 
is,  an  act  of  parliament  incorporating  the  plaintiffs  to  make  a  canal,  is  a 
bargain  between  the  public  and  the  adventurers,  the  terms  of  which  are  con- 
tained in  the  act.  He  affirms,  that  the  rule  of  construing  such  acts  is  well 
established  to  be  in  favor  of  the  public,  and  against  the  adventurers ;  which 
is  exactly  opposed  to  the  rule  so  elaborately  laid  down  by  the  learned  coun- 
sel in  this  case.  His  lordship  distinctly  and  emphatically  declares,  that  what- 
ever is  doubf ul  or  ambiguous,  or  whatever  is  capable  of  two  constructions, 
must  be  construed  favorably  for  the  public,  and  against  the  adventurers. 
This  case  seems  to  run  on  all  four  with  the  one  under  consideration,  in  many 
of  its  features — both  sets  of  plaintiffs  are  corporators,  created  by  acts  of  legis- 
lation ;  both  own  ways,  and  each  claims  a  franchise.  The  general  charac- 
teristics are,  therefore,  alike  ;  and  clearly  the  rules  of  law  applicable  to  both, 
and  regarding  the  construction  of  the  charters,  ought  to  be  alike  ;  and  if  so, 
the  plaintiffs  can  take  nothing  but  what  is  clearly  and  distinctly  granted  to 
them,  either  in  words,  or  by  plain  and  necessary  inference.  The  question, 
then,  arises,  is  it  a  necessary  and  irresistible  inference,  from  the  terms  of 
this  act — a  thing  so  plain  as  to  admit  of  no  doubt — that  the  legislature  did 
intend  to  grant  to  the  plaintiffs  a  roving  franchise,  to  which  they  can  assign 
no  limits  ;  which,  in  1792,  was  above  West  Boston  bridge,  but  is  now  lim- 
ited to  Boston  and  Charlestown  ?  If  the  plaintiffs  cannot  give  body  and 
shape  to  the  thing  to  be  inferred,  if  they  cannot  assign  to  it  limits ;  in  a 
word,  if  they  cannot  tell  what  it  is  ;  how  can  it  be  said  to  be  either  a  plain 
or  a  necessary  inference  ?  It  can  neither  be  the  one  nor  the  other  ;  and  the 
very  doubt  thrown  over  it,  forbids  the  making  of  the  inference,  according 
^^Q.^  to  the  principles  so  clearly  asserted  *by  Lord  Tbntbrdbn.  Implica- 
J  tion  cannot  go  beyond  what  is  certain  and  irresistibly  necessary  ; 
especially,  where  an  act  is  capable  of  an  obvious  construction,  consistent 
with  its  general  purpose,  without  such  implication.  This  act  is  of  that 
character.  The  legislature  granted  the  right  to  construct  and  maintain  a 
bridge,  and  to  take  tolls  for  forty  years  ;  but  this  right  of  taking  toll  does 
not  go  beyond  the  privilege  of  demanding  it  of  such  persons  as  voluntarily 
pass  over.  This  is  all  that  is  guarantied,  and  these  rights  have  not  been 
touched.  Whether  another  bridge  should  be  erected,  so  near  as  to  divert 
the  travel,  is  a  matter  which  they  did  not  bind  themselves  not  to  do,  but 
retained  in  themselves  the  right  to  exercise  their  discretion,  as  they  pleased  ; 
in  case,  in  their  judgment,  the  public  needed  new  accommodations.  They 
asserted  the  right,  and  diverted  nearly  half  the  travel,  when  West  Boston 
bridge  was  set  up ;  again,  when  Canal  bridge  was  set  up  ;  again,  when 
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Prison  Point  bridge  was  set  up ;  and  lastly,  when  Warren  bridge  was 
erected. 

The  commonwealth  has,  nevertheless,  exercised  this  power  sparingly  ; 
and  only  when  pressed  by  strong  emergencies.  The  plaintiffs  asked,  in 
their  petition,  to  be  indemnified  for  their  expenses,  and  they  have  been  suf- 
fered to  go  on,  until  they  have  been  remunerated  in  a  most  princely  manner. 
The  commonwealth  having,  at  all  times,  the  right  to  set  up  interfering 
bridges,  has  foreborne  to  do  it,  in  a  most  becoming  spirit  of  liberality,  and 
little  merits  the  denunciations  now  loaded  upon  her.  Such  seems  to  me  to 
be  the  plain  import,  and  the  obvious  meaning  of  the  act,  and  no  forced  con- 
struction or  implication  is  necessary,  to  ascertain  the  rights  of  the  parties. 
The  plaintiffs  seem  to  suppose,  a  diversion  of  travel  is  an  invasion  of  their 
property.  This  is  a  mistake.  They  have  no  property  in  travel,  for  nobody 
is  obliged  to  travel  over  their  bridge  ;  and  they  now  admit,  that  bridges 
may  be  erected  anywhere,  except  between  Boston  and  Charlestown,  how- 
ever much  travel  they  may  divert.  They  affirm  that  a  grant  of  toll  for 
forty  years  means  nothing,  unless  it  be  absolute  and  unconditional,  securing 
the  travel.  Might  it  not  be  granted  on  the  express  condition  that  other 
bridges  should  be  erected,  if  deemed  expedient?  Not  granting  away  a 
power,  is  equivalent  to  retaining  it ;  and  the  legislature  never  surrendered 
the  right  to  build  new  bridges.  The  plaintiffs  have,  therefore,  enjoyed 
their  privileges,  subject  to  this  right.  Their  tolls  have  been  diminished  ; 
but  neither  by  wrong,  nor  any  violation  of  their  rights  under  the  act  ; 
*nor  has  any  injustice  been  done  to  the  corporation,  as  I  purpose  to  r*^QK 
prove,  before  I  leave  this  point.  ^ 

But  they  again  claim  a  reasonable  construction.  Why  is  noi  .his  con- 
struction reasonable  ?  The  plaintiffs  make  less  money  ;  but  are  they  not 
indemnified  ?  Would  it  be  more  reasonable,  to  permit  them  to  exact  an 
endless  tribute,  and  to  subject  the  public  to  other  great  inconveniencies  and 
delays  in  their  business?  What  were  the  large  tolls  granted  for,  unless  to 
give  a  speedy  indemnity,  that  the  public  might  have  new  accommodations, 
when  needed  ?  What  would  be  the  plaintiffs'  judgment  of  what  is  reason- 
able? They  told  you,  in  1702,  it  was  an  unqualified  control  overall  the 
important  portion  of  the  river.  You  must  not,  they  said,  impair  our  bridge. 
Any  construction  would  be  deemed  unreasonable,  which  should  diminish 
the  toll. 

Again,  it  is  said,  there  are  stockholders  who  are  great  sufferers,  having 
bought  in  at  $2000  a  share.  I  will  not  deny  this,  for  I  am  uninformed  as  to 
the  holders  of  stock  ;  but  I  will  prove  that  this  consideration  is  entitled 
to  little  weight,  even  in  equity  ;  for  I  will  show  that  the  commonwealth  gave 
the  most  unequivocal  notice,  to  all  persons,  of  her  construction  of  the  act  of 
1785 ;  and  when  she  renewed  it  in  1792,  she  placed  upon  record  a  solemn 
and  public  legislative  declaration,  that  she  acknowledged  no  such  rights 
vested  by  that  act,  as  are  claimed  here.  In  1792,  Oliver  Wendall  and  others 
petitioned  for  leave  to  erect  what  is  called  West  Boston  bridge,  about  a 
mile  above  the  plaintiffs'  bridge.  The  plaintiffs  sent  in  their  remonstrance, 
objecting,  that  it  would  impair  their  property,  by  reducing  their  tolls  one- 
half,  llie  petition  and  remonstrance  wore  committed  to  a  joint  committer 
of  both  houses,  who  heard  evidence  and  (counsel  in  behalf  of  the  parties  ; 
and  after  a  most  full   investigation,  they  report<»d   in   favor  of  the  new 
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bridge.  This  report  was  so  amended  by  the  two  houses,  as  event uallj  to 
contain  all  the  provisions  of  the  act  of  1792  ;  and  in  this  form,  is  was 
accepted  by  both  houses.  In  this  report,  thus  adopted  as  the  basis  of  this 
law,  is  contained  this  declaration  : — "There  is  no  ground  to  maintain,  that 
the  act  incorporating  the  proprietors  for  the  purpose  of  building  a  bridge 
from  Charlestown  to  Boston,  is  an  exclusive  grant  of  the  right  to  build 
over  the  waters  of  that  river  ;  but  considering  the  erection  of  Charles  River 
bridge  was  a  work  of  magnitude  and  hazard,  and  that  great  benefits  have 
^  arisen  to  the  public  *frora  the  success  of  that  enterprise,"  Ac.  ;  "  it 

J  is  reasonable  and  proper,  that  a  further  time  of  thirty  years  be 
granted  to  said  proprietors,  to  receive  and  collect,  for  their  benefit,  the  toll 
now  established  by  law  for  passiug  said  bridge,"  Ac.  The  legislature  being 
apprised  of  the  broad  claim  set  up,  on  the  trial  before  the  committee,  took 
this  occasion  to  say,  in  connection  with  the  extended  grant  of  tolls,  that  the 
plaintiffs  had  no  such  rights  ;  and  that  in  giving  the  extension,  they  meant 
to  give  countenance  to  no  such  thing,  but  simply  to  reward,  most  liberally, 
a  commendable  spirit  of  enterprise.  When  the  charter  of  the  defendants 
was  granted,  in  1828,  the  forty  years  had  expired  ;  and  the  plaintiffs  had 
entered  upon  the  extended  period  provided  for,  by  the  act  of  1792,  or  the 
charter  of  West  Boston  bridge  company. 

This  declaration,  and  the  passage  of  this  law,  being  concurrent  acts,  the 
meaning  of  the  legislature  cannot  be  mistaken.  They  put  their  explicit 
denial,  upon  the  right  to  raise  implied  covenants  not  to  erect  new  bridges  ; 
and  declare,  that  they  extend  the  right  of  tolls,  because,  among  other  reasons, 
the  plaintiffs  had  no  such  exclusive  privilege.  The  plaintiffs  have  accepted 
the  provision  for  them  in  the  act  of  1792  ;  claim  the  benefits  of  it,  and  plainly 
ought  to  be  bound  in  equity  by  this  exposition.  It  was  a  distinct  notice  to 
all  persons,  who  were,  or  might  be,  concerned  in  the  property,  that  the  denial 
of  the  right  of  the  state  to  make  new  bridges,  would  not  be  regarded  ;  and 
whatever  might,  by  construction,  be  their  privileges,  under  the  act  of  1785, 
its  renewal  in  1792,  was  on  condition,  that  no  such  pretension  against  the 
power  of  the  state  should  be  set  up. 

It  has  been  said,  that  this  is  only  found  in  the  report,  and  is  not,  there- 
fore, obligatory.  But  to  this,  I  answer,  that  the  report  was  the  subject  of 
distinct,  deliberate  legislation,  in  both  branches.  It  was  accepted  by  both, 
acting  in  their  constitutional  capacity  ;  it  is  part  of  the  records  and  files. 
The  law  is  only  an  echo  of  it,  embodying  the  matter  in  the  accustomed 
forms  of  legislation.  We  offer  this  report,  not  to  explain  away  or  to  alter 
any  provisions  of  the  act,  but  to  refute  an  inference  made  on  presumption  ; 
to  negative  an  implied  engagement  which  is  attempted  to  be  enforced  ;  to 
show  that  the  legislature  did  not  mean  what  the  plaintiffs  attempt  to  force 
upon  us  by  construction  ;  and,  most  assuredly,  it  is  competent  for  this  pur- 
♦iQ*?!  ^^^^  '  '^  '®  competent  to  overthrow  a  presumption  which  it  positively 
J  *refutes.  It  is,  therefore,  conclusive  upon  the  plaintiffs  ;  and  has  the 
same  restraining  effect  on  their  presumptions,  that  it  would  have  if  it  had 
been  embodied  in  the  act.  How  can  they,  then,  show  the  effect  of  it  ?  The 
counsel  replies,  that  they  do  not  claim  a  franchise  extending  to  West  Boston 
bridge,  for  they  only  claim  between  Boston  and  Charlestown  ;  and  there  is 
no  distinct  larger  claim  set  up  in  their  remonstrance  of  1792.  If  they  did 
not  consider  the  West  Boston  project  an  interference,  why  did  they  remon- 
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stratc ;  and  why  represent  that  it  would  take  away  half  their  travel,  and 
ask  a  refusal  of  the  grant  desired  by  the  petitioners?  But  suppose,  if  you 
can,  that  they  really  did  not  mean  to  assert  that  such  a  bridge  would  be  an 
interference,  the  declaration,  which  is  an  answer  to  the  remonstrance,  only 
becomes  the  more  pointed  and  explicit;  for  it  is  then  saying,  in  so  many 
words,  you  have  no  exclusive  rights  between  Boston  and  Charlestown,  and 
we  admonish  you  of  it,  and  renew  your  charter,  with  the  express  understand- 
ing that  you  are  to  so  consider  it.  View  it,  then,  in  any  aspect  in  which  it 
may  be  presented,  and  the  declaration  still  stands  unshaken,  and  cannot  be 
construed  away.  It  clings  everywhere,  as  a  condition  of  the  renewal,  not  to 
be  explained  away.  What  right,  then,  have  the  purchasers  of  stock  to  com- 
plain ?  They  are  bound  to  notice  the  terms  of  the  charter,  and  to  regard  its 
provisions  ;  and  surely,  ought  not  to  demand  relief  from  an  inconsiderate 
or  rash  contract,  at  the  expense  of  the  public. 

But  the  court  has  been  asked,  with  considerable  emphasis,  if  the  plain- 
tiffs would  have  accepted  a  charter,  with  power  left  in  the  legislature  to 
erect  bridges  at  pleasure  ?  The  answer  has  already  been  given.  They  did 
accept  it,  after  all  the  deliberation  they  saw  fit  to  make,  and  with  this 
unequivocal  notice  before  them.  We  ask,  in  turn,  if  the  legislature  would 
have  granted  to  any  company  such  privileges  as  they  claim,  if  the  privileges 
had  been  set  forth  in  plain  and  intelligible  language  in  the  act  ?  Would 
they  have  given  an  exclusive  right  over  the  river  to  any  body  ?  The  answer 
is  again  at  hand.  No  sooner  were  such  claims  set  up,  than  they  denied  their 
validity,  and  refused  to  recognise  them.  They  again,  in  1807,  when  Canal 
Bridge  company  was  incorporated,  renewed  the  declaration  against  lhem,in 
a  formal  manner  ;  and  again,  when  Wan  en  bridge  was  established.  They 
have,  at  all  times,  earnestly  protested  against  all  such  claims.  The  views 
of  the  legislators  *and  of  the  people  are  not  doubtful  on  this  point  ;  rue^qg 
they  have  not  misled  the  plaintiffs  by  silence,  or  for  a  moment  ^ 
favored  their  pretensions. 

But  much  is  said  of  the  hardship.  Their  property,  which  is  of  great 
value,  it  is  said,  is  rendered  worthless ;  it  has  been  taken  from  them 
and  given  to  others.  Here  the  plaintiffs  mistake  their  rights,  and  reason 
from  false  premises.  They  suppose,  they  had  a  property  in  the  public 
travel,  when  they  had  none.  There  cannot  be  any  property  in  public  travel, 
because  no  one  is  under  any  obligation  to  pay  toll,  unless  he  passes  the 
bridge,  and  that  is  an  optional  act.  If  the  act  of  1 785  imposes  no  restric- 
tions upon  the  legislature,  and  they  had  a  right  to  authorize  the  new  bridge  ; 
then  nothing  is  taken  from  the  plaintiffs,  if  all  the  travel  passes  over  it.  All 
that  can  be  said  is,  that  while  the  legislature  forbore  to  exercise  its  lawful 
rights,  they  made  a  vast  deal  of  money,  by  an  exclusive  enjoyment ;  and 
now  they  make  less,  not  because  anything  is  taken  from  them  which  was 
theirs  by  contract  or  grant,  but  because  a  lawful  competition  is  set  up. 
Their  case  of  hardship  differs  in  nothing  from  those  of  frequent  occurrence. 

Suppose,  A.  sells  to  B.  a  tavern,  having  a  large  custom,  and  makes  con- 
veyance. A.  then  erects  another  house  near  by,  and  the  custom  follows  him, 
whereby  B.  is  ruined.  B.  has  no  remedy,  unless  A.  has  covenantetl  expressly 
not  to  do  this  act.  Again,  one  has  a  tavern,  store  or  other  place  o^  ousiness, 
dependent  on  public  travel  for  its  custom  ;  a  new  road  is  established,  which 
diverts  all  travel  from  it,  and  renders  this  property  worthless  ;  the  owner 
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has  no  remedy,  but  must  bear  the  loss  with  what  patience  he  may.  These 
are  matters  of  frequent  occurrence  ;  and  present  cases  of  much  greater  hard- 
ship than  the  plaintiffs  are  called  upon  to  endure  ;  for  they  have  reaped  too 
rich  harvests  to  be  great  sufferers.  The  owners  of  real  estate  on  the  avenues 
to  their  bridge,  will,  if  the  travel  is  discontinued,  or  greatly  impaired, 
probably,  suffer  more  severely  than  the  plaintiffs  ;  but  what  remedy  have 
they  ?  The  plaintiffs,  therefore,  if  they  should  hereafter  receive  less  tolls, 
will  be  in  no  extraordinary  position.  It  will  doubtless  turn  out  that  their 
property  is  far  from  worthless,  as  it  may  be  applied  to  other  uses.  But 
what  if  there  is  hardship  ?  Is  that  to  be  relieved^  by  making  a  new  contract 
here,  or  by  altering  an  old  one  ?  Shall  the  commonwealth,  to  relieve  the 
plaintiffs,  be  made  a  party  to  stipulations  that  she  never  entered  into  ?  This 
*AQQi  wo"^^  ^®  more  unjust,  than  any  losses  *or  inconveniences  which  can 
'  occur  to  the  plaintiffs.  Presumptions  got  up  to  relieve  hardship,  are 
too  often  the  parents  of  the  greatest  injustice. 

The  plaintiffs  seem  to  think  it  is  incredible,  that  any  of  the  large  privi- 
leges which  they  have  enjoyed,  should  rest  on  the  forbearance  of  the  com- 
monwealth. They  treat  the  idea  that  they  should  hold  anything  at  her  will, 
as  preposterous.  To  be  at  the  mercy  of  the  state  is  absurd  ;  and  so  irrecon- 
cilable with  just  reasoning,  that  it  is  not  to  be  entertained,  in  giving  con- 
struction to  this  act  of  1785.  We  must  arrive,  they  think,  at  any  ci-nclusion 
but  this ;  though  the  very  terms  of  the  act  force  us  into  this  position. 
Either  the  state  or  the  plaintiffs  have  the  control  of  this  river  ;  and  whoever 
has,  excludes  the  other  from  a  sole  enjoyment.  In  order  to  free  themselves 
from  control,  the  plaintiffs  would  bring  the  state  to  their  feet,  and  place  her 
at  their  mercy.  This  would  be  the  measure  of  justice  meted  out  by  their 
construction.  I  will  leave  it  to  the  court  to  determine,  which  would  be  the 
most  becoming  posture,  and  which  would  best  subserve  the  ends  of  public 
justice — to  place  the  plaintiffs  at  the  mercy  of  the  state,  or  the  state  at  their 
mercy.  They  demand,  when  they  say  they  have  a  right  to  exclude  injurious 
competition,  that  the  travel  shall  be  arrested  on  the  north  bank  of  the  river, 
and  driven  by  circuitous  and  inconvenient  ways  over  their  bridge,  and  shall, 
in  addition,  pay  tribute  perpetually  ;  not  to  indemnify  for  <he  enterprise, 
but  to  add  to  the  mass  of  wealth  already  accumulated.  If  the  state  is  tied 
down  to  this  burden,  be  it  so  ;  but  let  us  see  decisive  proof  of  it.  Let  it  not 
be  by  presumptions  or  implications.  If  the  plaintiffs  wish  for  equity,  let 
them  do  equity  ;  that  is  a  first  principle.  Let  them  frankly  admit,  that  they 
had  notice  of  the  limited  terms  on  which  their  act  was  renewed  in  1792  ; 
and  not  try  to  shut  that  all-important  fact  out  of  sight. 

The  honor  of  the  state  is  untarnished,  and  her  reputation  fully  vindi- 
cated. There  has  been  much  false  rumor  in  this  matter ;  much  mistake  and 
unjust  imputation.  The  state  has  made  no  attempt  to  resume  her  grants, 
or  to  seize  private  property,  by  violent  and  revolutionary  measures,  for 
public  use.  She  has  not  acted  arbitrarily,  illiberally  or  ungenerously 
toward  any  one  ;  but,  on  the  contrary,  has  forborne  to  use  her  lawful 
power,  until  she  saw  those  who  had  done  a  valuable  public  service,  not 
only  reimbursed,  but  enriched  in  a  manner  surpassing  all  ordinary  aequi- 
^  -.  sitions.  She  then  listened  to  *the  demand  of  the  public  for  further 
J  accommodations,  and  not  till  then.  There  is  no  blot  upon  her  escutch- 
eon, nor  stain  on  her  garments,  in  this  matter.  In  proof  of  this,  I  fearlessly 
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at»8ert,  that  the  counHel  are  mistaken  when  they  say,  that  a  decision  in 
favor  of  the  defendants  will  be  fatal  to  future  enterprise.  This  case  has 
stood  decided  in  their  court  for  several  years,  and  the  history  of  Massachu- 
setts can  exhibit  no  period  that  will  compare  with  it  in  investments  for 
internal  improvements.  Confidence  in  the  integrity  and  good  faith  of  the 
state  never  stood  higher,  nor  did  capitalists  ever  go  forward  with  greater 
resolution  and  courage.  I  feel,  therefore,  justified  in  affirming,  that  the 
honor  and  faith  of  the  state  is  untarnished,  and  she  stands  blameless  in  her 
conduct. 

I  come,  then,  to  the  conclusion,  for  all  these  reasons,  that  the  act  of 
1 785  is  incapable  of  the  construction  put  upon  it  by  the  plaintiffs  :  That 
its  meaning  is  plain,  and  it  gives  no  franchise  beyond  the  bridge:  That  in 
1792,  this  construction  was  given  to  it  by  the  legislature,  and  it  was  then 
extended  thirty  years,  upon  condition  that  it  should  be  so  construed  :  That 
the  stockholders  can  complain  of  no  injustice,  for  $46,000  has  returned  them 
over  $1,200,000  ;  and  if  any  one  is  a  loser,  by  giving  a  great  price  for  the 
stock,  he  must  impute  it  to  his  negligence,  in  not  regarding  the  construc- 
tion given  by  the  legislature  to  the  act  :  That  the  rule  adopted  by  the 
legiblature,  and  the  rule  of  the  common  law,  are  concurrent ;  and  therefore, 
if  the  notice  should  be  ruled  out  of  the  case,  it  will  not  change  the  result. 

All  this,  I  contend,  is  in  full  accordance  with  the  policy  of  the  state.  Ist. 
Her  system  of  free  road  laws  has,  at  all  times,  been  active,  and  by  its  oper- 
ation has  rendered  many  turnpikes  worthless.  2d.  The  statute  books  will 
show  that  numerous  bridges  have  been  granted,  at  or  near  old  ferries,  with- 
out compensation.  3d.  Railways  and  canals  have  been  granted,  in  many 
directions,  regardless  of  old  franchises,  or  of  their  injurious  consequences 
to  old  lines  of  travel ;  but  of  this  more  hereafter.  Since,  therefore,  nothing 
is  taken  from  the  old  bridge  by  the  law  of  1828,  but  the  proprietors  are  left 
in  full  possession  and  enjoyment  *of  everything  granted  to  them  ;  r^.^. 
and  since  their  only  complaint  is  of  a  diversion  of  travel,  and  a  con-  ' 
sequent  diminution  of  tolls,  I  am  not  able  to  perceive,  that  they  have 
any  contract  which  have  been  violated,  or  had  its  obligation  impaired  : 
and  therefore,  the  constitution  of  the  United  States  has  not  been  violated. 
The  act  of  1828  does  not  rescind,  alter  or  modify  any  of  the  provisions  of 
the  act  of  1785  ;  bat  leaves  the  plaintiffs  in  the  full  enjoyment  of  them,  and 
in  the  undisturbed  control  of  their  bridge. 

I  will  now  answer,  more  particularly,  some  of  the  arguments  of  the 
learned  counsel.  Most  of  the  reasoning  is  founded  on  premises  which  will 
fail,  if  we  have  sound  views  of  the  law  ;  or  is  designed  to  overthrow  posi- 
tioBS  which  we  have  never  assumed.  He  says,  for  example,  that  the  legis- 
lature has  no  power  to  resume  a  grant.  Our  answer  is,  that  they  have  not 
attempted  it ;  and  therefore,  that  question  is  not  raised  in  the  case.  We 
contend  for  no  such  power.  What  they  claim  as  their  property  was  never 
granted  to  them  ;  and  the  mistake  is,  that  they  do  not  own  what  they  sup- 
pose has  been  taken  away.  They  must  establish  their  title,  before  they  talk 
about  the  resumption  of  grants,  and  the  taking  away  of  their  property.  They 
must  remember,  that  this  right  of  property  is  the  very  matter  in  litigation  ; 
and  one  of  the  great  points  to  be  settled  is,  whether  they  show  any  title  that 
can  stand  the  test  of  legal  scrutiny.  If  they  do,  we  do  not  claim  it,  without 
an  eqaivalent. 
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Il  is  said,  the  franchise  is  to  be  ascertained  by  the  facts,  and  is  to  be 
reasonable.  It  seems  to  me,  that  it  is  to  be  ascertained,  as  Lord  Tbntebdbn 
says,  by  the  terms  of  the  bargain  ;  and  these  are  to  be  found  in  the  act. 
What  is  deemed  reasonable,  we  have  seen,  is  co-extensive  with  the  selfish 
desires  of  making  money.  When  the  plaintiffs  depart  from  the  act,  they 
can  find  no  standard  for  what  is  reasonable.  To-day,  the  exclusive  claim  is 
between  Boston  and  Cbarlestown  ;  yesterday,  it  embraced  Canal  bridge  ; 
and  the  day  before,  West  Boston  bridge.  If  the  plaintiffs  can  show  no  rule 
to  settle  reasonable  limits,  how  can  they  hope  the  court  will  relieve  them 
from  the  embarrassment?  When  we  go  in  search  of  what  is  not  apparent 
in  the  act,  we  grope  in  the  dark  ;  and  hence,  the  well-established  rule  laid 
down  in  Stourbridge  Canal  Company  v.  Whedey^  that  you  shall  not  build 
up  claims  on  presumption.  The  plaintiffs  could  find  no  authority  to  rest 
upon  for  making  Boston  and  Charlestown  the  boundaries  of  their  franchise, 
^  ,  until  they  *fell  upon  the  late  case,  in  the  exchequer,  of  Hiizzey  v.  Field. 
J  What  assurance  have  we,  when  the  law  as  to  ferries  shall  again  come 
under  consideration,  that  it  will  not  receive  a  new  modification,  and  their 
franchise  then  take  new  boundaries  ? 

But  again,  another  and  different  rule  is  laid  down  by  the  counsel,  which 
undoubtedly  is  considered  reasonable  ;  though  in  its  application  it  rests  on 
quite  different  principles.  The  counsel,  in  treating  of  what  is  reasonable, 
asks,  how  do  you  settle  what  is  a  nuisance,  where  the  air  is  corrupted  ?  Not 
by  bounds,  not  by  distance  or  measure ;  but  wherever  the  noxious  atmos- 
phere is,  there  is  the  nuisance  :  so  with  the  plaintiffs^  case,  where  the  injury 
is,  there  is  the  nuisance  ;  whatever  takes  away  their  tolls,  invades  their 
franchise  ;  for  this  is  the  injury  of  which  they  complain.  This  view  brings 
U8  back  at  once  to  the  old  doctrine — "  you  shall  not  impair  my  franchise  ;'* 
and  proves  in  the  most  conclusive  manner,  that  all  the  bridges  above  theirs 
are  nuisances,  for  the  travel  which  passes  over  them  would  chiefly  go  over 
their  bridge,  if  the  othera  were  closed  up.  It  is  too  plain,  that  the  learned 
counsel,  in  his  able  argument,  has,  whenever  he  has  expounded  the  law,  or 
undertaken  to  show  what  is  reasonable,  fallen  back  upon  this  rule,  as  the 
only  resting-place  he  can  6nd.  He  began,  by  saying,  what  is  reasonable 
must  be  ascertained  by  the  facts  ;  and  ended  by  showing,  that  the  only  fact 
necessary  to  be  inquired  into,  is,  does  the  injury  complained  of,  lessen  the 
tolls?  If  it  does,  it  impairs  the  franchise,  and  is  a  nuisance.  If  this  is  to 
be  the  end  of  the  inquiry,  the  reasonableness  or  unreasonableness  of  the  fran- 
chise set  up,  is  not  a  matter  of  investigation.  The  inquiry  is  not  into  that 
fact,  but  whether  the  tolls  are  diminished.  And,  I  think,  this  will  be  found 
to  be  the  only  standard  the  plaintiffs  have  ever  set  up.  Indeed,  if  you  admit 
that  some  injury  may  be  lawfully  done,  where  is  the  limit?  Let  us  then 
dismiss  this  wandering  inquiry  after  a  reasonable  franchise,  and  go  back  to 
the  act  of  1785,  and  hold  to  that,  instead  of  building  up  a  new  contract ; 
for  the  plaintiffs  have  professedly  ceased  to  claim  a  right  to  put  down  all 
competition  that  lessens  their  tolls. 

It  is  admitted,  says  the  counsel,  that  the  legislature  has  the  control  over 

public  ways ;  and  their  judgment,  as  to  the  necessity  for  them,  is  final  and 

conclusive.     But  he  adds,  that  it  is  not  like  the  British  parliament,  omni- 

*603l  P^^®"^>  ^^^  ^^^^  court  has  a  right  to  correct  its  errors.     *The  power 

of  this  court,  allow  me  to  say,  also,  is  not  omnipotent ;  and  it  can 
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acquire  no  jurisdiction  over  an  act  of  the  legislature,  unless  such  act  impairs 
the  obligation  of  contract.  I  may  add,  speaking  it  with  great  deference  and 
respect,  that  while  I  repose  great  confidence  in  this  tribunal,  I  feel  no  cause 
for  distrust  in  those  of  our  commonwealth.  I,  therefore,  do  not  feel  that 
we  are  unsafe,  without  such  a  corrective  ;  as  we,  in  truth,  are  safe,  in  most 
matters  upon  which  our  courts  adjudicate.  I  can  see  no  more  impropriety 
or  hazard  in  resting  final  jurisdiction  there,  than  here  ;  for  I  am  not  aware 
of  any  proneness  there  to  error  or  excess,  which  demands  a  corrective. 
Indeed,  it  cannot  be  desirable,  nor  it  is  the  purpose  of  the  federal  constitu- 
tion, to  carry  this  jurisdiction  over  the  constitutions  and  laws  of  the  states. 
The  system  would  manifestly  be  insupportable  ;  and  I  shall,  before  I  leave 
the  case,  attempt  to  show,  that  the  jurisdiction  of  this  court  does  not  reach 
this  case,  because  it  falls  exclusively  within  the  constitution  and  laws  of 
Massachusetts.  I  shall  endeavor  to  make  it  appear,  even  if  property  has 
been  taken  for  public  use,  it  is  no  violation  of  contract  to  do  it ;  and  the 
question  of  compensation  must  be  decided,  finally,  by  our  own  court. 

Again,  the  learned  counsel  says,  "  the  legislature  is  limited  by  the  prin- 
ciples of  natural  justice  ;"  and  I  agree  that  it  ought  to  be,  and  that  it  ought 
not  to  take  property  without  compensation  ;  but  the  constitution  of  the 
United  States  nowhere  gives  this  court  a  right  to  inquire,  whether  the  legis- 
lature, and  the  state  courts  have  disregarded  the  principles  of  natural  justice. 
I  would  respectfully  ask,  if  this  court  is  to  be  the  corrective  in  such  cases? 
But  1  am  not  willing  the  reproach  of  violating  the  principles  of  natural 
justice,  should  rest  on  the  state.  Did  the  state  ask  the  plaintiffs  to  build 
the  bridge  ?  Did  she  ask  them  to  accept  the  act,  after  it  was  made  a  law  ? 
They  sought  the  privilege,  and  accepted  the  act,  after  taking  all  the  time 
they  desired  to  consider  its  provisions;  and  have  had,  and  may  continue  to 
have,  the  full  benefit  of  them.  The  supposed  violation  of  natural  justice 
does  not  consist  in  interfering  with  the  provisions  of  the  act ;  but  in  refus- 
ing to  recognise  claims  not  enumerated  in  it — rights  unauthorized  by  it — 
privileges  not  intended  to  be  granted  We  cannot  find  in  the  act  ceitain 
provisions  of  which  they  claim  the  benefit.  Is  it  a  violation  of  natural 
justice,  to  refuse  them  the  right  to  add  what  they  please  to  the  act  ? 

Again,  they  state  to  the  court,  to  prove  their  disposition  to  accommodate 
the  public,  that  they  proposed  to  the  lepjislature  to  enlarge  the  *bridge  ^ 
and  the  avenues,  and  to  make  other  alterations,  to  meet  the  public  i- 
emergencies  ;  and  so  they  did  :  but  is  it  not  too  plain,  that  this  offer  came 
when  they  must  have  known  it  could  not  be  accepted  ?  They  had  contested 
the  right  to  build  a  new  bridge,  again  and  again,  before  committees,  and  the 
legislature.  The  corporation  voted  to  make  the  proposals,  on  the  26th  of 
February,  and  the  law  was  approved  on  the  12th  of  March  following.  There 
is  little  doubt,  therefore,  that  they  were  made,  after  the  report  of  the  com- 
mittee, and  during  the  pendency  of  the  bill  before  the  legislature.  It  is 
hardly  reasonable  to  suppose,  that  propositions  made,  thus  apparently  with 
reluctance,  and  in  that  late  stage  of  the  proceeding,  could  be  any  otherwise 
viewed,  than  as  measures  for  delay — than  as  counter-plans  to  defeat  the 
measure.  But  whether  that  be  so  or  not,  they  came  too  late.  But  further, 
it  seems,  they  considered  themselves  as  having  no  authority  to  erect  suit- 
able accommodations  for  the  public.  They  could  not  enlarge  the  bridge,  nor 
the  avenues,  if  insufficient  for  the  travel,  without  a  grant  of  power  from  tho 
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legislature.  Is  this  consistent  with  the  claim  of  exclusive  right  over  (he 
river?  If  the  court  will  look  into  the  cases  quoted,  in  regard  to  marketSy  it 
would  he  found,  that  the  puhlic  are  under  no  obligation  to  respect  the  fran- 
chise, unless  suitable  accommodation  for  the  business  is  afforded  ;  and  that 
the  exclusive  right,  and  the  obligation,  go  together.  Is  it  true,  that  the 
plaintiffs  hold  this  exclusive  pnvilege,  and  yet  have  no  power  to  open  a  way 
suited  to  the  public  travel  ?  Does  not  this  limitation  of  power  prove  a 
limited  franchise?  Their  power  to  enlarge  does  not  reach  beyond  the 
planks  of  the  bridge  ;  and  why?  Because  the  act  of  1785  will  carry  them 
no  further.  By  what  rule,  then,  will  it  carry  their  franchise  further  ?  If  they 
can  imply  a  franchise  ;  then  may  they  imply  a  power  to  enlarge,  but  this 
I  think  they  will  not  venture  upon,  since  they  admit,  the  act  of  1786  gives 
no  countenance  to  it. 

These  are  some  of  the  leading  arguments  which  remained  unootioed, 
and  I  shall  not  detain  the  court  longer  in  pursuing  this  kind  of  inquiry,  for 
I  shall  occupy  more  of  their  time,  if  I  follow  out  the  various  positions 
taken,  in  an  argument  of  nearly  three  days,  than  I  think  myself  justified  in 
consuming.  I  will,  therefore,  pass  to  the  next  great  division  of  the  case, 
which  constitutes,  in  the  pleadings,  the  second  issue.  If  we  are  right  in  the 
^  ,  legal  positions  we  have  assumed,  our  labor  *here  is  unnecessary,  for 
-I  the  plaintiffs  have  no  case  ;  but  as  we  cannot  know  how  the  minds 
of  the  court  will  run  in  this  matter,  we  must  investigate  the  point.  The 
question  is,  if  property  has  been  taken  for  public  use,  under  the  act  of  1828, 
and  no  compensation  has  been  made,  is  it  a  violation  of  the  rights  of  the 
plaintiffs,  so  as  to  impair  the  obligation  of  contract,  and  thus  conflict  with 
the  constitution  of  the  United  States  ? 

I  shall  contend,  that  whatever  may  be  the  constitution  and  laws  of 
Massachusetts,  and  whatever  obligations  they  may  impose  on  the  legisla- 
ture, to  provide  compensation,  where  property  is  taken  for  public  use ;  the 
omission  to  do  it,  in  the  act  of  1828,  is  no  violation  of  a  contract,  y/hich 
impairs  its  obligation,  within  the  meaning  of  the  constitution  of  the  United 
States ;  and  therefore,  this  court  has  no  jurisdiction  in  the  matter. 

To  establish  this  conclusion,  I  shall  attempt  to  maintain  the  following 
positions  :  1.  That  the  power  to  provide  public  high'ways,  is  an  attribute  of 
sovereignty,  necessarily  residing  at  all  times  in  a  state.  This  is  apparent ; 
for  without  this  power,  all  intercommunication  would  be  interrupted,  and 
each  person  confined  in  matter  of  right  to  his  own  estate.  It  is  an  element 
of  sovereignty,  as  much  as  the  power  of  taxation  ;  and  political  organiza- 
tion cannot  exist  without  it.  2.  This  power  necessarily  implies  the  right  to 
take  private  property  for  public  use.  The  territory  of  a  state  is  owned  by 
individuals,  and  roads  must  run  over  this  territory  ;  therefore,  they  cannot 
be  authorized,  against  consent,  with  the  right  to  appropriate  private 
property  to  public  use.  The  alternative  is,  that  the  government  must  have 
this  power,  or  the  public  can  have  no  roads.  3.  All  property  in  Massachu- 
setts, including  franchises,  is  held  and  enjoyed,  subject  to  this  right  of  sov- 
ereignty, resting  upon  it  as  an  incumbrance.  I  know  of  no  property  in  the 
state  exempted  from  his  liability  ;  and  in  Commonwealth  v.  Breeds  4  Pick. 
460,  the  court  allege,  that  it  has  always  been  taken,  when  needed,  be  it 
what  it  may  ;  and  mentions,  as  illustrative  of  the  extent  of  this  right,  that 
the  legislature  have,  at  pleasure,  obstructed  navigable  rivers,  which  are 
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public  highways.  The  plaintiflFs'  bridge  was  built  upon  the  very  ways  of 
the  ferry,  and  the  court  in  7  Pick,  considers  this  as  lawful.  This  right  is 
CO  existent  with  the  colony,  and  so  far  as  ray  knowledge  extends,  has  never 
been  questioned.  The  legislature  are  the  *sole  and  final  judges  of  r^t-^- 
the  necessity  of  taking  property  in  this  manner  ;  on  the  ground,  that  ^ 
it  is  their  duty,  as  the  representatives  of  the  people,  to  provide  for  the  public 
wants.  Ibid.  4.  As  this  right  to  provide  ways  lies  among  the  elements  of 
government,  and  has  always  been  exercised,  and  asserted  in  its  broadest 
terms  ;  it  follows,  that  the  right  to  take  private  property  for  this  purpose, 
is  equally  broad  ;  and  that  the  mere  taking  and  appropriation  of  it  to  pub- 
lic use,  can  never,  of  itself,  impair  the  obligation  of  contract,  or  violate  the 
constitution  of  the  United  States  ;  for  the  fundamental  laws  of  the  state 
authorize  the  taking,  and  all  property  is  always  held  on  condition  that  it 
may  be  so  taken  and  applied.  The  right  rests  as  an  incumbrance  upon  it, 
as  much  as  the  right  of  taxation.  This  principle  is  sustained,  if  it  needs 
authority,  in  Providence  Bank  v.  Billings,  4  Pet.  514  ;  where  it  is  said,  in 
substance,  that  if  a  franchise  be  taxed  to  its  ruin,  by  the  very  power  ihat 
created  it,  this  is  do  violation  of  contract,  for  the  right  to  tax  is  an  abiding 
public  right  covering  all  property.  To  refuse  to  make  compensation, 
may  violate  the  constitution  of  Massachusetts,  but  not  of  the  United 
States. 

The  right  to  make  war,  to  impose  embargoes  and  non -intercourse  acts, 
to  change  public  policy,  to  regulate  intercourse  with  foreign  countries,  and 
to  do  and  perform  many  other  things — all  which  may  subject  the  people  to 
great  hazards  and  losses — has  never,  and  can  never,  be  questioned,  whatever 
may  be  their  influence  upon  trade  or  individual  property.  But  however 
disastrous  such  acts  may  be,  and  whatever  losses  may  be  sustained,  the 
citizens  are  without  remedy.  These  mutations  make  one  poor,  and  another 
rich  ;  but  they  are  incident  to  the  social  and  political  condition  of  mankind. 
Public  policy,  and  public  laws,  cannot  be  made  to  bear  upon  all  alike.  New 
ways,  for  example,  must  be  provided.  In  doing  this,  the  property  of  one, 
which  is  not  touched,  is  nearly  ruined,  by  being  abandoned  by  the  travel, 
while  that  of  another  is  benefited  by  the  passage  of  the  new  way  over  it. 
But  all  who  hold  property,  hold  it  subject  to  the  rjght  to  make  these 
changes,  for  the  public  good  demands  it ;  and  the  right  to  do  it,  must, 
I  think,  stand  unquestioned.  It  is  one  of  those  attributes  of  sovereignty, 
which  must  be  constantly  exercised  ;  and  such  property,  be  it  what  it  may, 
must  be  taken,  as  is  necessary  to  meet  the  exigencies  of  the  public  for 
ways. 

It  is  plain,  therefore,  that  no  property  is  exempt  from  this  liability 
*to  bo  taken,  unless  the  state  has  agreed  to  exempt  it ;  and  it  may  r^.^^ 
well  be  doubted,  whether  the  legislature  of  a  state  has  any  authority  ■- 
to  bind  the  state  to  a  contract  to  exempt  property  from  this  liability  beyend 
the  pleasure  of  the  state.  This  power  bears  a  strong  resemblance  to  the 
taxing  power  ;  and  in  Providefice  Bank  v.  Billings  the  right  to  perpetually 
exempt  property  from  taxation,  is  considered  doubtful.  If  the  sovereign 
right  to  make  roads,  can  be  alienated  as  to  a  small  territory,  it  may  be  as  to 
a  large ;  and  thus  the  state  might,  by  legislative  power,  be  dispossessed  of 
one  of  its  most  necessary  and  essential  powers  for  ever.  The  sovereignty 
of  a  state  seems  to  me  to  be  an  unfit  matter  for  bargain  and  sale,  in 
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perpetKum ;  and  hence,  the  right  is  acknowledged,  whenever  the  public 
exigency  demands  it,  to  lay  new  ways  over  ways  already  granted,  as  in  the 
case  before  us,  by  compensating  for  the  property  taken. 

When  a  way  is  laid  over  property,  but  two  questions  can  arise  ;  is  the 
property  exempt  from  liability  to  this  public. burden?  and  is  compensation 
provided  for  such  as  is  taken  for  public  use  ?  The  first  of  these  questions 
is  not  raised  in  this ;  for  it  is  not  urged,  that  the  defendants'  bridge  touches 
anything  exempt  from  being  taken  for  public  use.  The  second,  as  I  have 
intimated,  I  shall,  by  and  by,  attempt  to  prove,  does  not  fall  within  thig 
juiisdictiou,  but  belongs  to  the  local  courts. 

The  plaintiffs  raise  another  question,  which  I  must  first  consider,  for  it 
meets  me  here  in  its  natural  order  :  they  allege,  that  the  act  of  1828  impairs 
the  obligation  of  contract,  and  therefore,  violates  the  constitution  of  the 
United  States  ;  and  this  they  must  establish,  before  they  can  give  this  court 
jurisdiction.  I  come,  therefore,  to  the  fifth  inquiry,  has  the  state  agreed  to 
make  compensation  to  the  Charles  River  bridge  company,  for  the  privilege 
of  running  another  bridge  or  way  across  the  river,  which  diminishes  their 
tolls  ?  If  the  state  has  made  such  a  contract,  let  her  abide  by  it ;  if  not, 
then  let  the  plaintiffs  show  some  right  to  bring  us  here.  No  such  provision 
can  be  found  in  the  act  of  1785;  nor  is  there  anything  in  the  act,  which 
would  lead  one  to  suppose,  that  any  such  purpose,  was,  or  could  have  been, 
within  the  intent  or  meaning  of  the  legislature.  It  would,  therefore,  be  a 
forced,  unnatural  inference.  But  under  the  rule  of  construction  applicable 
to  such  acts,  I  deny  the  right  of  the  court  to  raise  an  implication,  which  is 
not  a  clear  and  necessary  inference  from  the  terms  of  the  act.  If  the  infer- 
^  ence  be  at  all  *doubtful,  or  if  the  act  is  fairly  capable  of  another 

-•  construction,  then  the  implication  cannot  be  raised.  I  submit  to  the 
court,  with  much  confidence,  that  such  an  obligation  does  not  spring  naturally 
from  the  language  or  general  tenor  of  the  act ;  and  one  can  scarcely  fail  to 
be  confirmed  in  that  opinion,  when  he  turns  to  the  bill  of  rights,  prefatory 
to  the  constitution  of  Massachusetts  ;  and  there  finds,  in  the  10th  article, 
provision  made  for  compensation  in  cases  where  property  is  taken  for  public 
use.  The  plaintiffs,  if  they  thought  of  the  matter  at  all,  doubtless  relied  on 
this  provision  in  the  fundamental  law.  They  had  no  motives,  then,  for  other 
provisions  in  the  act ;  for  the  constitution  of  the  United  States  was  not 
made  or  ratified  till  1789,  four  years  subsequent  to  the  passage  of  the  act 
of  1785.  It  seems  to  me  hardly  to  admit  of  a  doubt,  that  when  the  act  of 
1785  was  passed,  all  relied  on  the  bill  of  rights  for  indemnity,  in  case  public 
emergency  called  for  an  appropriation  of  the  franchise  for  public  use. 

This  being  the  state  of  things,  I  will  inquire,  first,  what  provision  has 
been  made  to  satisfy  the  constitution  of  Massachusetts  ?  and  second,  whether 
that  of  the  United  States  has  been  violated  ?  On  the  first  point,  I  will  only 
add  to  what  has  been  said,  that  I  shall  not  contend,  that  where  property  is 
taken  for  public  use,  the  bill  of  rights  does  not  impose  a  peremptory  obliga- 
tion to  compensate  for  it. 

The  act  of  1828  provides  an  indemnity  for  all  real  estate  taken  for  the 
bridge.  The  plaintiffs  complain,  that  a  part  of  their  franchise  is  taken. 
What  is  it  ?  An  incorporeal  hereditament,  but  issuing  from  real  estate — 
a  right  to  exclude  other  interfering  ways.  Now,  if  they  have  such  a  right 
spreading  over  the  river,  in  the  nature  of  an  easement,  and  can  show  that  the 
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new  bridge  is  within  their  limits,  why  is  not  a  sufficient  remedy  provided  by 
the  act  ?  Is  it  because  they  cannot  define  this  franchise,  or  give  any  reason- 
able account  of  its  dimensions,  that  they  omitted  to  put  in  their  claim  for 
damages  ?  If  the  new  bridge  does  not  touch  this  right,  then,  by  the  laws  of 
Massachusetts,  they  can  have  no  claim  for  damage,  however  much  they  may 
suffer. 

The  doctrine  is  well  settled  in  Callender  v.  Marsh,  and  many  other  cases; 
and  the  rules  applied  to  the  bill  of  rights  are  these  :  Where  property  is 
actually  taken  for  public  use,  there  the  party  injured  may  have  his  damage. 
Where  property  is  not  touched,  however  much  the  owner  may  *suffer,  r<B-^o 
he  has,  under  the  bill,  no  remedy,  for  nothing  is  taken  for  public  use  ;  *- 
and  it  is  damnum  absque  injuria;  what  is  merely  consequential,  is,  there- 
fore, without  remedy.  If  the  right  of  exclusion  does  not  reach  up  the  river, 
above  the  new  bridge,  then  the  defendants  are  not  liable,  whatever  may  be 
the  diversion  of  tolls ;  for  they  do  not  touch  the  property  of  the  plaintiffs. 
I  have  shown,  I  trust,  very  clearly,  that  a  diversion  of  tolls  is  not  neces- 
sarily, of  itself,  any  invasion  of  the  plaintiffs'  rights.  They  admit  this, 
because  they  now  admit  that  Canal  bridge  and  West  Boston  bridge  were 
both  lawfully  erected,  and  yet  both  diverted  tolls  to  the  extent  of  travel 
over  them.  Nothing  is  more  plain,  than  that  they  have  no  property  in  the 
travel,  or  any  line  of  travel ;  for  if  they  had,  these  diversions  from  their 
line  would  be  aggressions  upon  their  rights.  There  cannot  be  a  property 
in  what  one  neither  has  in  possession,  nor  any  right  to  reduce  to  possession. 
The  plaintiffs  can  compel  no  one  to  go  over  their  bridge.  The  injury,  there- 
fore, which  the  plaintiffs  sustain,  if  any,  is  because  the  defendants  have 
come  within  the  limits  of  their  franchise,  and  erected  a  bridge,  and  caused 
a  diversion  of  toll,  which,  under  these  circumstances,  must  be  unlawful. 
Our  answer  to  this  is,  that  they  have  utterly  failed  to  establish  any  such 
exclusive  right  or  title,  as  the  act  of  1785  gives  no  countenance  to  it ;  and 
they  are  forbid  making  such  an  unnecessary  and  unnatural  implication  of 
right.  The  damage  which  they  suffer,  then,  is  merely  consequential,  and 
falls  within  the  principles  of  the  case  of  Callender  v.  Marsh,  1  Pick.  416. 

But  suppose,  we  are  erroneous  in  this  reasoning,  and  the  new  bridge 
actually  falls  within  their  exclusive  right,  and  thus  becomes  unlawfully 
injurious ;  how  is  the  case  brought  within  the  jurisdiction  of  this  court  ? 
I  repeat,  the  plaintiffs  must  show  a  violation  of  the  constitution  of  the  United 
States,  before  they  can  make  this  jurisdiction  attach.  They  allege,  that  the 
act  of  1828,  being  an  act  of  the  state,  impairs  the  obligation  of  a  contract, 
and  therein  violates  the  constitution  of  the  United  States  ;  because  it  forbids 
the  making  of  such  a  law.  But  what  contract  does  it  impair  ?  What  obliga- 
tion does  it  violate  ?  I  have  heard  much  discussion  about  the  injuries  sus- 
tained by  the  plaintiffs,  in  consequence  of  the  act  of  1828  ;  but  have  they 
pointed  out  the  contract,  or  the  obligation  of  a  contract,  which  has  been 
violated  ?  If  so,  where  is  it  ?  The  contract,  if  any,  is  the  act  *of  1785.  r*g|Q 
It  is  a  contract  with  the  state  itself  ;  but  this,  in  no  respect,  changes  *- 
the  character  of  the  case  ;  for  the  constitution  is  no  more  applicable  to  a  con* 
tract  with  the  state,  than  to  any  other  contract.  What  has  the  state  under- 
taken to  do,  which  it  has  refused  to  do  ?  What  has  it  agreed  not  to  do,  which 
it  has  done  ?  I  hope  the  court  will  look  into  the  act,  and  see  if  they  can  find 
any  provision  there  which  has  been  violated.    The  state  authorized  the  ereo* 
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tion  and  continuance  of  a  bridge,  and  the  right  to  take  toll,  during  the 
period  of  seventy  years.  It  has  not  revoked,  annulled  or  altered  any  of 
these  powers.  It  bus  not  disturbed  their  possession  or  right  to  take  toll  ; 
It  has  not  altered  a  letter  of  the  act.  But  it  is  urged,  that  the  state  has 
authorized  the  erection  of  a  bridge  which  greatly  diminishes  the  tolls  ;  and 
this  is  true  ;  and  the  question  here  is,  did  she  agree  not  to  do  it,  in  and  by 
the  acts  of  1785  or  1792?  If  so,  point  out  the  agreement.  The  state,  it  is 
admitted  on  all  hands,  has  an  undoubted  right  to  make  new  bridges,  even 
if  they  do  destroy  the  franchises  of  other  bridges  ;  but  when  she  takes  prop- 
erty for  public  use,  she  must  compensate  for  the  damage.  And  where  arises 
the  obligation  to  do  this?  Not  in  the  act  of  1785  or  1792,  but  in  the  bill 
of  rights;  here  lies  the  obligation,  and  nowhere  else.  There  is  nothing  in 
the  act  of  1785  in  regard  to  the  duty  of  compensation. 

The  question  here  arises,  is  the  bill  of  rights  a  part  of  the  contract  ?  If 
it  is  not,  I  humbly  contend,  that  this  couit  cannot  entertain  jurisdiction, 
for  its  jurisdiction  reaches  only  the  constitution  and  laws  of  the  United 
States  ;  and  this  case  cannot  be  brought  under  that  constitution,  unless  a 
contract  can  be  shown,  which  is  impaired  by  the  act  of  1828.  The  laws 
and  constitutions  of  the  states  b(jlong  solely  to  the  state  courts  to  expound. 
Jackson  V.  Lamphirey  3  Pet.  280.  The  bill  of  rights  is  part  of  the  consti- 
tution of  Massachusetts  ;  and  is  not^  and  cannot  be,  any  part  of  a  contract, 
unless  expressly  made  so  by  agreement.  The  laws  of  a  state  may  be  used 
to  expound  and  explain,  but  never  to  supersede  or  to  vary  a  contract. 
Offden  v.  Saunders,  12  Wheat.  213  ;  3  Story's  Com.  249.  If  this  provision 
of  the  bill  of  rights  should  be  added  to  the  act  of  1785,  it  would  both  super- 
sede and  vary  the  contract  from  what  it  now  is.  These  principles  seem  to 
be  settled,  beyond  question.  I  consider  it  also  well  settled,  that  a  contract 
with  a  state  stands  on  ground  in  no  respect  differing  from  all  other  con- 
^  -.  tracts  ;  and  the  constitution  of  *the  United  States  has,  in  its  provis- 
J  ions,  no  reference  specially  to  such  contracts.  The  state  is  bound  by 
no  higher  obligation  to  abstain  from  violating  its  own  contracts  by  law, 
than  to  abstain  from  violating  all  other  contracts.  All  citizens  stand  on 
the  same  footing  in  this  respect,  with  the  same  measure  of  redress,  and  the 
same  extent  of  rights.  If  the  bill  of  rights  can  be  engrafted  upon  this  con- 
tract as  a  condition,  because  it  was  a  public  law,  of  which  all  must  take 
notice,  when  the  act  of  1785  was  passed  ;  then,  for  the  same  reason,  it 
becomes  a  condition  of  every  contract  ;  and  whoever  has  his  property  taken 
for  public  use,  may  appeal  to  this  court,  and  it  would  thus  open  its  jurisdic- 
tion to  revise  a  very  extensive  branch  of  jurisprudence,  hitherto  considered 
as  exclusively  belonging  to  the  states.  Is  the  court  prepared  for  this  ?  Did 
the  framers  of  the  constitution  anticipate  it?  Will  the  public  be  satisfied 
with  it  ?  Not  only  matters  of  this  kind  will  be  brought  here,  but  many 
other  things.  Why  may  not  one  who  claims  a  right  to  vote  in  Massachu- 
setts, and  is  denied  the  privilege,  claim  that  the  obligation  of  contract  is 
impaired,  for  his  right  rests  on  the  constitution  ?  Why  may  not  all  officers 
whose  qualifications,  prescribed  by  the  constitution,  are  drawn  in  question, 
and  the  rights  they  claim  denied  to  them,  come  here  for  redress?  Why 
may  not  a  judge,  who  is  legislated  out  of  office,  by  taking  away  his  salary, 
appeal  to  this  court?  Such  a  construction  would  open  an  alarming  juris- 
diction, and  make  this  court  preside  over  the  constitution  and  laws  of  the 
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States,  as  well  as  those  of  the  United  States ;  for  this  would  be  the  result  of 
making  the  constitution  a  part  of  contracts ;  the  road  laws  alone,  would 
take  more  than  the  whole  time  of  the  court.  But  I  will  not  dwell  on  this 
aspect  of  the  case,  for  this  pretension  has  not  been  set  up  ;  and  I  am  sure, 
the  decisions  of  this  court  are  decisive  of  the  question. 

What  then  becomes  of  the  jurisdiction,  even  admitting  that  the  act  of 
1828  did  violate  the  bill  of  rights?  Is  it  not  plain,  that  no  contract  or  obli- 
gation of  a  contract  is  impaired,  and  therefore,  that  the  constitution  of  the 
United  States  does  not  reach  the  case?  The  courts  of  Massachusetts  have 
acted  upon  the  matter,  and  whether  for  good  or  evil,  right  or  wrong,  their 
decision  is  final. 

I  might  add,  that  where  property  is  taken  for  public  use,  it  is  not  taken 
under,  or  by  virtue  of,  any  contract,  but  in  the  necessary  exercise  of  a  great 
and  essential  clement  of  sovereignty.  It  is  a  right  *that  necessarily  r^t^o 
rides  over  all  property,  and  can  never  be  questioned.  It  is  the  duty  •■ 
of  every  government  to  make  compensation,  where  it  is  taken  ;  and  Mas- 
sachusetts has  made  whnt  she  deems  adequate  and  suitable  provision,  by 
her  fundamental  law,  and  it  is  no  part  of  the  business  of  this  government 
to  inquire  into  the  sufficiency  or  insufficiency  of  that  provision,  nor  what 
exposition  is  put  upon  it  by  her  courts.  The  thing  does  not  lie  in  contract, 
but  in  public  law  ;  and  this  court  has  never  gone  further  than  to  declare 
private  acts,  contracts.  Public  acts,  in  the  nature  of  things,  cannot  be  con- 
tracts, but  a  rule  of  action. 

This  case,  therefore,  bears  little,  if  any  resemblance  to  Fletcher  v.  Peck, 
New  Jersey  v.  Wiiso7i,  or  Dartmouth  College  v.  Woodward.  In  all  these 
cases,  and  in  all  the  others  quoted,  the  parties  affected  held  rights  under 
private  acts,  which  the  states  of  Georgia,  New  Jersey  and  New  Ilampshiic 
attempted,  respectively,  to  repeal,  after  rights  had  vested.  The  question 
raised  in  each  case  was,  whether  a  state,  where  it  had  conveyed  property 
and  rights  to  an  individual,  could  annul  its  own  act.  If  a  state,  for  exam- 
])Ie,  conveys  land  to  an  individual,  nothing  can  be  more  absurd,  than  to 
suppose  it  can  annul  its  title  and  resume  the  property  ;  for  such  grants  are 
irrevocable.  So  also,  in  the  case  of  Sturgea  v.  Crotoninshield^  it  was  decided, 
that  if  one  promises  to  pay  money  to  another,  a  state  cannot,  by  a  law, 
release  him  from  his  contract,  without  payment.  In  all  these  cases,  there 
is  a  manifest  impairing  of  the  obligation  of  contract ;  for  the  whole  benefit  is 
taken  away,  and  the  contract  abrogated. 

But  in  this  case,  it  is  admitted,  that  the  state  has  a  right  to  take  any 
property  whatever,  for  highways  ;  and,  that  the  franchise  of  Charles  River 
bridge  is  as  liable  as  any  other  property  to  be  seized  for  this  purpose.  The 
taking,  therefore,  for  public  use,  is  no  wrong.  It  is  no  violation  of  the  act 
of  1785,  for  it  has  always  been  held  under  that  act,  subject  to  this  right.  If 
it  has  been  taken,  therefore,  that  act  is  both  right  and  lawful ;  for  it  is  con- 
sistent with  the  contract,  instead  of  a  broach  of  it.  The  only  matter  which 
can  be  complained  of,  is,  that  no  compensation  has  been  made.  This  right 
to  compensation  does  not  spring  up  under  the  contract,  but  is  derived  from 
public  law.  The  bill  of  rights  alone  gives  it ;  and  on  that  alone  can  the 
claim  be  sustained,  if  sustained  at  all.  Over  that  branch  of  law,  I  repeat, 
this  court  has  *no  jurisdiction,  and  redress  must  be  sought  in  the  trib-  r*e|A 
unals  of  Massachusetts,  and  in  no  other  place.    Such  is  the  necessary   ^ 
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result,  if  property  has  been  taken.  On  this  point,  therefore,  we  discover  no 
error  which  can  be  corrected  here. 

But  the  plaintiffs  are  in  no  worse  condition,  and  have  no  higher  claim  to 
indemnity,  than  a  large  class  of  citizens  who  suffer  by  public  improvements. 
Railroads,  perhaps,  generally,  supersede  the  highways  near  them  ;  and  ren- 
der stages,  wagons  and  other  property,  to  a  great  extent,  less  valuable.  They 
frustrate  the  views,  and  lessen  the  income  of  all  who  depend  on  the  public 
travel  for  patronage  and  support.  The  business  of  large  communities,  and 
the  value  of  real  estate,  is  seriously  diminished,  but  there  could  be  no  indem- 
nity for  such  losses.  It  is  a  mere  misfortune,  for  such  persons  have  no  right 
over,  or  interest  in,  the  public  travel,  which  can  be  the  subject  of  legal  claim. 
The  public  convenience  demands  such  improvements,  and  they  are  not  to  be 
obstructed  from  such  causes. 

I  must  be  permitted,  before  I  leave  this  subject,  to  declare  distinctly, 
that  it  is  no  part  of  my  purpose  to  urge  any  change  or  modification  of  the 
laws  ;  nor  to  advance  the  opinion,  that  the  strong  arm  of  the  public  may 
seize  individual  property,  and  sacrifice  it  to  the  public  convenience.  I  am 
aware,  that  much  has  been  said  of  this  case  ;  and  that  it  has  been  said,  there  is 
no  ground  for  the  defence  to  standon,  short  of  a  revolution  of  principles  whicli 
will  unsettle  private  rights,  arid  subject  them  to  public  caprice.  I  am  not 
unconscious  of  the  dangers  which  surround  such  doctrines ;  and  I  am 
equally  sensible  of  the  folly  of  urging  vested  rights,  as  they  are  denominated, 
to  such  extremes  as  to  make  them  felt  as  grievous  burdens,  and  onerous 
inconveniences,  by  the  public.  Many  of  the  feudal  institutions  which  still 
have  acknowledged  force  in  England,  have  been  repudiated  there  ;  and 
I  cannot  think,  there  is  much  wisdom  in  attempting  to  engi-aft  any  of  them 
upon  our  institutions,  beyond  where  they  have  been  distinctly  recognised  to 
be  the  law  of  the  land.  But  while  I  say  this,  I  am  fully  impressed  with  the 
vital  importance  of  giving  steady,  unceasing  protection  to  private  rights. 
The  great  elements  of  public  liberty  lie  in  the  firm  protection  of  private 
rights.  The  great  end  of  political  association,  in  a  free  government,  is  to 
obtain  a  firm,  unwavering  protection  of  our  persons  and  honest  earnings. 
If  a  government  fails  to  do  this,  it  is  of  little  value  ;  for  we  scarcely  want 
it  for  any  other  purpose.  Liberty  consists  chiefly  in  freedom  from  arbitrary 
^  ,  restraint  and  exactions  ;  and  no  one  can  feel  *more  sincerely  anxious 
^  for  the  preservation  of  these  great  principles,  than  I  do.  I  am  fully 
sensible,  that  the  constitution  and  the  laws  are  the  shield  under  which  we 
take  shelter.  They  are  our  place  of  refuge — the  sanctuary  to  which  we  must 
cling,  if  we  would  preserve  public  liberty.  I  am  not,  therefore,  for  laying 
rude  hands  upon  them  ;  I  am  not  for  tearing  away  these  great  barriers  of 
right.  I  wish  it,  therefore,  to  be  distinctly  understood,  that  I  place  our  case 
within  the  pale  of  the  law,  and  invoke  no  violence  in  its  aid.  I  ask  for  no 
new  principles  or  rules,  but  for  a  fair  and  just  exposition  of  the  laws  ;  and 
this,  I  know,  is  all  we  shall  obtain. 

Our  case  stands  on  what  is  called,  by  this  court,  a  contract ;  and  I  only 
contend  that  this  contract,  when  construed  by  the  rules  of  law,  as  I  under- 
stand them,  after  careful  research  and  consideration,  will  sustain  no  such 
exclusive  rights  and  privileges  as  the  plaintiffs  claim.  I  see  no  great  con- 
stitutional question  involved  in  this  matter  ;  for  it  is  not  a  matter  of  consti- 
tutional law,  whether  the  act  of  1786  gives  a  wide,  or  a  narrow  franchiBe, 
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but  a  simple  inquiry  into  the  meaning  of  that  act.  The  case  involves  noth- 
ing else.  If  I  do  not  mistake  the  weight  of  authority,  I  have  shown  that, 
in  England,  such  grants  are  strictly  construed,  in  favor  of  the  public.  This 
1b  the  rule  in  a  grant  of  privileges  and  monopolies  ;  and  I  hope  the  public 
here  is  entitled  to  as  favorable  a  consideration.  All  1  ask  is,  that  this  rule 
shall  be  applied  to  the  act  of  1785.  It  is  due  to  public  justice,  and  public 
l)olioy,  that  it  should  be.  I  can  see  no  objection  to  it,  while  I  do  see  much 
to  object  to  in  the  opposite  course.  I  have  never  had  but  one  opinion  in 
this  matter,  and  all  investigation  has  tendered  to  strengthen  it.  Some  may 
suffer  by  a  decision  in  favor  of  the  defendants,  and  this  I  regret  ;  but  it 
affords  no  reason  whatever,  for  establishing  unsound  rules  of  constructicn, 
or  for  denying  to  the  public  the  accommodation  of  a  lawful  way. 

WebsteTy  for  the  plaintiffs  in  error, (a)  stated,  that  the  question  before  I 
the  court  was  one  of  a  private  right,  and  was  to  be  determined  by  the  fair 
construction  of  a  contract.  Much  had  been  said,  to  bring  the  claims  of  the 
plaintiffs  in  error  into  reproach.  This  course  of  remark  does  not  affect  their 
right  to  their  property,  if  this  court  shall  consider  that  property  has  been 
♦taken  from  them  by  proceedings  which  violate  a  contract ;  and  in  a  r,,,-.- 
case  where  this  court  has  a  constitutional  right  to  interpose  for  its  '- 
protection  and  restoration. 

It  is  said,  that  the  proprietors  of  Charles  River  bridge  have  been  repaid 
for  the  advances  made  by  them  in  building  the  bridge.  But  this  is  not  the 
question  upon  which  the  court  has  to  decide  ;  it  is  a  question  of  contract ; 
and  if  so,  where  is  the  necessity  to  inquire  whether  the  plaintiffs  have  laid 
out  a  million,  or  nothing  ?  If  there  was  a  contract,  the  question  is  not,  what 
was  the  amount  of  profit  to  be  derived  from  it,  but  what  were  its  provis- 
ions ;  however  advantageous  to  those  with  whom  it  was  made.  It  is  a  con- 
tract for  the  annual  receipt  of  tolls,  for  a  specified  period  of  time  ;  and  it  is 
said,  the  state,  which,  by  its  law,  brought  the  company  into  existence,  by 
allowing  these  tolls,  may  break  the  contract,  because  the  amount  of  the  tolls 
is  large  ;  and  by  a  legislative  act,  say,  that,  for  a  portion  of  the  time 
granted,  the  contract  shall  not  be  in  force  !  —  I 

Tlie  case  has  been  argued  before  ;  once  in  the  superior  court  of  the  state 
of  Massachusetts,  and  once  in  this  court ;  and  without  any  disrespect  to  the 
counsel  who  argued  it  before  the  present  hearing,  it  has  been  exhibited  on 
new  and  enlarged  grounds.  It  has  been  said,  in  the  argument,  that  the 
right  of  eminent  domain  cannot  be  granted  away  by  a  legislative  act  ;  and 
if  granted,  the  same  may  be  resumed,  against  the  express  terms  of  the 
grant.  The  necessity  of  the  existence  of  this  right  in  a  sovereign  state,  has 
been  asserted  to  be  shown,  by  a  reference  to  many  cases  ;  as  the  grant  of  a 
right  to  construct  a  turnpike,  which,  if  it  gave  an  exclusive  right  of  mak- 
ing all  communications  between  two  places,  to  a  corporation,  or  to  an  indi- 
vidual, would  operate  to  prevent  the  introduction  of  improved  modes  of 
intercourse,  as  by  railroads  ;  and  thus  be  most  extensively  injurious  to  the 
interests  and  stay,  to  a  fatal  extent,  the  prosperity  of  the  community.     The 

(a)  The  reporter  was  disappointed,  in  what  he  believed  a  well-founded  expectation 
of  receiving  a  full  statement  of  Mr.  Webster's  argument,  made  out  by  himself,  or  his 
notes,  from  which,  with  other  aids,  he  could  have  given  the  argument  more  at  large. 
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plaintijQFs  in  error  deny  this  position.  They  hold,  that  the  obligation  of  a 
contract  is  complete  ;  and  that  other  mean.s  than  by  its  violation,  may  pro- 
tect the  interests  of  the  community.  Such  a  violation  of  a  contract  would 
be  fatal  to  the  confidence  of  the  governed  in  those  who  govern  ;  and  would 
destroy  the  security  of  all  property,  and  all  rights  derived  under  it. 

The  localities  of  the  two  bridges,  the  Charles  River  bridge,  and  the  War- 
ren bridge,  are  well  understood  by  the  court.  They  accommodate  the  same 
♦riai  ^^^^  ^^  travel,  and  either  of  them  furnishes  *all  the  convenience,  and 
'  all  the  facilities  the  line  of  travel  requires.  That  one  is  sufficient,  is 
shown  by  the  fact,  which  is  not  denied,  that  since  the  Warren  bridge  has 
become  free,  all  travellers  pass  over  it,  and  no  tolls  are  received  by  the  pro- 
prietors of  the  Charles  River  bridge.  When  the  act  authorizing  the  Warren 
bridge  was  passed,  and  the  company  was  about  to  erect  the  bridge,  the  plain- 
tiffs applied  to  the  superior  court  of  Massachusetts  for  an  injunction  to  pro- 
vent  the  work  going  on.  This  was  refused,  on  the  ground  that  nothing  had 
been  done  by  the  company  which  presented  the  question  of  the  unconstitu- 
tionality of  the  law.  Before  the  Warren  bridge  was  in  the  actual  receipt 
of  tolls,  the  bill  now  before  the  court  was  filed  ;  and  afterwards,  a  supple- 
ment bill,  the  proprietors  of  the  Warren  bridge  being  in  the  actual  receipt 
of  tolls  ;  claiming  that  the  charter  under  which  they  acted  was  a  violation 
of  the  contract  of  the  state,  with  the  proprietor  of  the  Charles  River  bridge, 
and  was,  therefore,  against  the  constitution  of  the  United  States.  The  case 
is  now  before  this  court,  on  this  question. 

It  is  said,  that  Boston  has  many  of  such  bridges  as  that  constructed  by 
the  plaintiffs.  This  must  necessarily  be  so  ;  Boston  is  an  exception  in  the 
ocean  ;  she  is  almost  surrounded  by  the  waters  of  the  sea,  and  is  approached 
everywhere,  but  in  one  part,  by  a  bridge.  It  is  said,  that  those  numerous 
bridges  have  given  rise  to  no  litigation.  This  is  so,  but  the  just  inference 
is,  that  by  no  one  of  these  has  a  right  been  interfered  with.  In  fact,  in  all 
the  cases  where  rival  bridges,  or  bridges  affecting  prior  rights,  have  been  put 
up,  it  is  understiJod,  that  there  have  been  agreements  with  those  who  were 
or  might  be  affected  by  them.  This  was  the  case  with  West  Boston  bridge. 
It  was  purchased  by  those  who  sought  to  make  a  free  bridge  which  would 
interfere  with  it.  It  has  been  said,  in  argument,  that  the  ferry  franchise, 
which  was  the  property  of  Harvard  College,  was  seized  by  the  legislature, 
when  they  authorized  the  erection  of  the  Charles  River  bridge.  But  this  was 
not  so.  A  compensation  was  allowed  for  the  use  of  the  franchise,  or  its 
interruption  ;  and  no  objection  was  ever  made  to  it  by  that  institution.  The 
just  inference  is,  that  a  previous  agreement  had  been  made  with  the  college; 
and  that  the  sum  annually  paid  by  the  proprietors  of  Charles  River  bridge, 
was  entirely  satisfactory  to  that  corporation. 

*fii7l  •  Webster  then  went  into  an  examination  of  the  circumstances 

^  *which  had  attended  the  erection  of  other  bridges  from  the  main  land 
to  Boston  ;  and  he  contended,  that  in  all  the  cases,  compensation  had  been 
made  to  those  who  were  injuriously  affected  by  them.  In  the  case  of  the 
Cambridge  bridge,  the  legislature,  in  the  act  authorizing  it,  extended  the 
charter  of  the  proprietors  of  the  Charles  River  bridge,  as  a  compensation  for 
the  erection  of  another  bridge.  This  was  a  compensation  for  the  tolls  taken 
by  diverting  the  line  of  travel.  In  none  of  these  cases,  was  there  an  appeal 
to  prerogative,  and  to  its  all-superseding  powers.  The  history  of  the  Warren 
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bridge  exhibits  an  entirely  different  state  of  things.  It  was  undertaken  on 
different  principles,  and  under  a  different  temper.  It  began  with  a  clamor 
about  monopoly  !  It  was  asserted,  that  the  public  had  a  right  to  break  up 
the  monopoly  which  was  held  by  the  Charles  River  bridge  company  ;  that 
they  had  a  right  to  have  a  free  bridge.  Applications  were  frequently  made 
to  the  legislature,  on  those  principles,  and  for  that  purpose,  during  five  years, 
without  success  ;  and  the  bill,  authorizing  the  bridge,  when  it  was  first  passed 
by  the  legislature  of  Massachusetts,  was  rejected  by  the  veto  of  the  gover- 
nor. When  the  charter  was  actually  granted,  it  passed  the  legislature  by  a 
majority  of  as  many  members  as  there  were  hundreds  in  the  body. 

If  it  had  not  been  for  the  provision  in  the  constitution  of  the  United 
States,  under  which  the  plaintiffs  now  ask  for  the  protection  of  this  court,  it 
is  believed,  the  law  would  not  have  been  enacted.  Members  of  the  legis- 
lature consented  to  the  law,  on  the  ground,  that  if  it  interfered  with  chart- 
ererd  rights,  this  court  would  set  it  aside.  The  argument  was,  that  if  the 
law  was  a  violation  of  the  charter,  it  would  be  of  no  avail.  Thus  it  passed. 
But  since  its  passage,  there  is  an  appeal  to  the  right  of  eminent  domain  to 
sustain  it.  It  is  said,  take  care !  You  are  treading  on  burning  embers  ! 
You  are  asking  to  interfere  with  the  rights  of  the  state  to  make  railroads, 
and  modem  improvements,  which  supersede  those  of  past  times  by  their 
superiority  !  You  prevent  the  progress  of  improvements,  essential  to  the 
prosperity  of  the  community  !  It  would  then  appear,  that  the  existence  of 
the  provision  of  the  constitution  of  the  United  States,  which  this  court  is 
now  called  upon  to  apply,  has  been  the  whole  cause  of  the  injury  done  to 
the  plaintiffs,  by  the  passage  of  the  law  authorizing  the  Warren  bridge. 
But  for  the  belief  that  the  rights  of  plaintiffs  would  be  restored,  by  the 
appeal  to  that  provision,  the  law  would  not  have  existed. 

♦The  learned  gentleman  who  first  argued  the  case  for  the  defend-  ^^ 
ants,  went  the  whole  length  of  asserting  the  power  of  the  legislature  L 
to  take  away  the  grant,  without  making  compensation.  The  other  gentle- 
man asks,  if  the  plaintiffs  are  not  yet  satisfied  with  exaction^  on  the  public  ? 
What  are  exactions?  They  are  something  unjust.  The  plaintiffs  have 
taken  tolls  for  passing  the  bridge  ;  but  this  they  had  a  right  to  do  by  their 
charter.  It  is  said,  the  tolls  were  oppressive  ;  but  is  it  oppression,  when  the 
right  was  given  by  the  charter  to  take  them,  as  the  stipulated  income  for 
capital  laid  out  under  the  charter  ?  It  is  said,  that  the  public  are  on  one 
side,  and  the  plaintiffs  are  on  the  other  ;  that  if  the  case  is  decided  one  way, 
a  thousand  hands  will  be  raised,  to  one,  should  the  decision  be  different ;  but 
this  is  not  correct.  The  public  sentiment,  in  this  case,  is  not  on  one  side. 
It  is  not  with  the  defendants.  The  representatives  of  Boston  never  voted 
for  the  Warren  bridge ;  they  thought  there  were  existing  vested  rights, 
which  ought  not  to  be  disregarded.  The  city  of  Boston  would  have  pur- 
chased the  right  of  the  Charles  River  bridge,  if  they  had  been  asked.  The 
property,  or  stock  in  the  bridge,  was  dispersed  through  the  community  ;  it 
was  not  a  monopoly. 

The  honor  of  Massachusetts  will  stand  unblemished  in  this  controversy. 
The  plaintiffs  impute  no  dishonor  to  her,  or  to  her  legislature.  Massachu- 
setts only  wants  to  know  if  the  law  in  favor  of  the  Warren  bridge,  has 
infringed  upon  the  vested  rights  of  the  plaintiffs  ;  and  if  this  is  so,  she  will 
promptly  make  compensation.     The  plaintiffs  say,  the  act  authorizing  the 
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Warren  bridge  has  violated  the  constitution  of  the  United  States  ;  and  if 
this  court  shall  so  declare,  the  state  of  Massachusetts  will  do  full  jastice  to 
those  who  have  been  injured  by  her  authority. 

The  counsel  for  the  defendants  have  said,  that  the  plaintiffs  have  sus- 
tained no  loss  but  that  of  their  golden  prospects.  They  have  lost  all  their 
property  ;  a  property  worth  ♦300,000  before  the  new  bridge  was  built,  and 
now  not  worth  $30.  The  rights  of  the  plaintiffs  are  no  monopoly.  They 
are  the  enjoyment  of  the  property  for  which  they  had  paid  in  advance  ; 
and  which,  by  a  contract  made  by  the  law,  they  were  entitled  to  enjoy  for 
twenty  years  yet  to  come.  They  are  called  rapacious  monopolists,  when 
they  claim  to  hold  what  they  have  purchased.  Those  who  have  assailed  this 
»  oi  P''op^'*^y>  have  taken  it  from  them — have  *taken  all  from  them,  with- 
J  out  compensation.  Where,  and  with  whom,  is  the  rapacity  to  be 
found  in  the  transaction  ? 

The  provisions  of  the  law  of  Massachusetts  against  monopolies,  are  taken 
from  the  English  statutes  of  James  I.  They  were  so  taken,  for  it  follows 
that  statute  in  terms,  and  contains  the  same  exceptions  in  favor  of  useful 
inventions.  Thus,  the  Massachusetts  law  is  the  same  with  that  of  England, 
which  has  never  been  considered  as  extending  to  such  cases  as  this  before 
the  court.  The  language  of  the  law  is  "  monopolies  ;"  but  this  is  a  "  fran- 
chise," and  not  a  monopoly  ;  and  thus  the  clamor  which  was  raised  has  no 
application  to  the  property  of  the  plaintiffs  in  error.  It  is  unjust,  and  with- 
out application. 

The  record  presents  the  only  questions  in  the  case.  What  are  they  ? 
The  original  bill  was  filed  in  1828,  and  after  the  answer  of  the  defendants 
was  put  in,  the  amended  bill  was  filed,  only  to  put  in  issue  the  questions  of 
law  and  fact  presented  in  the  original  bill.  The  courts  of  Massachusetts 
proceeded  in  this  case  according  to  the  equity  rules  of  this  court ;  and  this 
case  is  fully  exhibited,  so  that  the  whole  of  the  issues  of  law  can  be  decided 
here.  The  original  bill  founded  the  rights  of  the  plaintiffs  :  1st.  On  the  act 
of  the  legislature  of  Massachusetts  of  1785.  2d.  On  the  purchase,  by  the 
plaintiffs,  of  the  ferry-right,  which  had  belonged  to  Harvard  College.  3d. 
On  the  consideration  paid  for  the  charter  to  build  the  bridge,  and  the  pro- 
longation of  the  charter  for  twenty  years,  by  the  act  of  1792.  The  plaintiffs 
say,  the  act  for  the  erection  of  the  Warren  bridge  violates  the  constitution 
of  the  United  States  ;  and  that  the  act  takes  the  property  of  the  plaintiffs 
for  public  use,  without  making  compensation  for  it.  They  rest  on  their 
charter.  The  defendants,  in  their  answer,  do  not  say  the  property  has  been 
taken  for  public  use,  but  they  rest  on  their  charter  :  and  they  say,  that  the 
legislature  had  a  right  to  pass  the  act,  as  it  does  not  infringe  the  property 
of  the  complainants.  This  presents  the  question,  whether  the  constitution 
of  the  United  States  is  violated  ?  There  is  no  other  issue  made  on  this 
record. 

This  state  of  the  pleadings  excludes  much  of  the  matter  which  has  been 
presented  by  the  counsel  for  the  defendants.  They  do  not  present  the  ques- 
♦fiQAl  ^^^°  ^^  eminent  domain.  The  plaintiffs  might  have  *presented  that 
^  question,  in  the  court  of  Massachusetts.  They  might  have  said, 
that  their  property  was  taken  by  the  law,  for  public  use  ;  and  was  taken  under 
the  right  of  eminent  domain.  This  would  have  been  a  Massachusetts  ques- 
tion ;  and  one  which  could  not  have  been  brought  before  this  court.  It  is 
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admitted,  that  if  the  legislature  of  Massachusetts  takes  private  property  for 
public  use,  under  the  power  of  eminent  domain,  this  court  cannot  take  cog- 
nisance of  the  case.  If  the  case  had  been  so  put,  before  the  superior  court 
of  Massachusetts,  that  court  could  have  decided,  that  the  complainants  were 
entitled  to  compensation,  and  that  the  defendants  were  bound  to  make  it. 
It  is  the  law  of  this  court,  that  the  parties  must  be  confined  to  the  questions 
on  the  record.  The  only  issue  here  is,  the  question  whether  the  defendants 
have  infringed  the  rights  of  the  plaintiffs,  and  have  violated  the  constitution 
of  the  United  States. 

While  this  case  was  in  progress  through  the  courts  of  Massachusetts, 
and  depending  in  this  court,  it  appeared  that  one-half  of  the  tolls  of  the 
plaintiffs'  bridge  was  taken  away.  Now  the  whole  tolls  are  gone  !  This 
has  occurred  since  the  Warren  bridge  has  become  a  free  bridge.  The  legis- 
lature of  Massachusetts  have  given  to  the  plaintiffs  the  right  to  the  fran- 
chise of  a  bridge  at  Charlestown  ;  and  the  question  is,  whether  this  is  such  a 
right  as  that  it  can  be  violated  or  infringed  ?  The  franchise  is  a  thing 
which  lies  in  grant,  and  is,  therefore,  a  contract ;  and  if,  by  the  charter  to 
the  Warren  bridge,  it  has  been  infringed,  it  comes  within  the  prohibition  of 
the  constitution  relative  to  contracts.  The  question  is,  whether  the  plain- 
tiffs had  such  a  franchise  ?     This  is  the  only  question  in  the  record. 

A  preliminary  objection  to  the  right  of  this  court  to  proceed  in  this  case, 
has  been  made,  on  the  suggestion,  that  the  case  is  one  against  the  state  of 
Massachusetts ;  as  the  state  of  Massachusetts  is  now  the  only  party  inter- 
ested in  the  cause,  the  bridge  having  become  her  property  ;  and  it  is  said, 
against  the  state,  this  court  can  grant  no  relief.  A  state  cannot  be  brought 
into  this  court,  in  a  suit  by  individuals,  or  a  corporation.  The  state  is  not 
a  party  to  the  cause.  The  bill  is  against  the  persons  who  built  the  Warren 
bridge ;  and  it  is  from  them  relief  is  sought  and  required  ;  and  those  per- 
sons stand  as  trespassers,  if  the  law,  under  which  the  acted,  is  unconstitu- 
tional. But  after  a  suit  is  lawfully  commenced,  it  goes  on  against  all  who 
afterwards  make  *them8elves  parties  to  it.  There  is  no  effect  on  the  r^..^, 
rights  of  the  plaintiffs,  by  a  change  of  this  kind,  as  a  wrongdoer  ^ 
cannot  excuse  himself  by  parting  with  his  property. 

The  plaintiffs  ask  a  decree  against  the  proprietors  of  the  Warren  bridge, 
John  Skinner  and  others ;  and  a  decree  is  asked  against  no  others.  The 
question  which  is  raised  by  the  objection  to  the  jurisdiction  of  this  court  in 
this  case,  is,  whether  the  court  can  proceed  in  a  case  in  which  a  state  has  an 
interest  ?  This  cannot  be  asserted  with  success.  If  such  were  the  law,  the 
exclusion  of  jurisdiction  would  extend  to  all  cases  of  lands  granted  by 
the  United  States  ;  for  in  cases  of  such  grants,  if  no  title  has  been  given,  the 
United  States  are  bound  to  make  compensation.  Such  a  doctrine  would 
overrule  the  judicial  structure  of  the  government,  and  prevent  the  admin- 
istration of  its  most  important  functions. 

This  question  has  been  decided  in  this  court,  in  the  case  of  Oshom  v. 
Bank  of  the  United  States^  9  Wheat.  557.  This  is  precisely  the  same  question 
with  that  in  the  case  referred  to.  The  state  of  Ohio  claimed  the  money  in 
the  hands  of  Osborn,  as  a  tax  on  the  funds  of  the  Bank  of  the  United  States, 
imposed  by  an  act  of  the  legislature  of  the  state.  The  state  of  Massachusetts 
claims  the  tolls  of  the  bridge,  derived  from  a  law  of  the  state.  This  court, 
in  the  case  cited,  expressly  declare  it  to  be  one  in  which  the  state  is  a  party. 
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So,  in  Fletcher  v.  P(p.c7c,  where  Georgia  bad  declared  a  deed  given  by  the 
state  for  lands,  void  ;  but  the  parties  to  the  case  were  those  on  the  record, 
although  the  decision  directly  vacated  the  proceedings  of  the  legislature  of 
Georgia,  yet  the  court  had  jurisdiction.  In  this  case,  no  judgment  will  be 
pronounced  against  the  state  of  Massachusetts.  On  these  pleadings,  if  the 
constitutional  question  were  out  of  the  case,  could  any  action  of  the  C(  urt 
affect  the  state?  She  is,  in  fact,  no  party  in  this  cause.  She  cannot  be  a 
party,  to  blow  up  a  suit,  and  not  be  subjected  to  its  final  result.  Suppose, 
a  state  should  coin  money,  congress  would  not  prohibit  its  being  done  ;  it 
is  prohibited  by  the  constitution,  and  a  law  could  not  do  more.  Could  the 
law  be  carried  into  effect  ?  Proceedings  under  it  would  be  brought  before 
this  court,  by  an  action  against  the  agents  of  the  state,  or  by  a  suit  against 
the  party  issuing  it,  or  making  a  contract  for  the  money  so  coined.  If  you 
cannot,  by  a  suit  against  an  individual,  question  the  unconstitational  acts 
^  -  of  a  party,  the  whole  of  the  powers  *of  the  constitution,  npon  its 
J  great  and  vital  provisions  for  the  preservation  of  the  government, 
are  defeated. 

It  has  been  said,  the  court  can  do  no  justice  to  the  parties  who  have 
sought  its  protection,  because  the  superior  court  of  Massachusetts  has  only 
a  limited  jurisdiction  in  cases  of  equity.  It  is  admitted,  that  the  equity  jur- 
isdiction of  the  courts  of  Massachusetts  is  limited  ;  but  it  has  all  the 
jurisdiction  over  the  subject,  to  which  its  powers  extends,  as  any  other  court 
of  equity.  The  law  of  Massachusetts  gives  full  equity  powers  to  the  court, 
in  all  cases  which  are  made  suljject  to  its  jurisdiction.  6  Pick.  395.  The 
law  of  1827  gave  this  jurisdiction  in  all  cases  of  waste  and  nuisance.  This 
bill  prays  for  general  relief.  This  court  may  abate  the  nuisance,  and  decree 
a  repayment  of  the  tolls  ;  and  do  all  in  the  case,  that,  according  to  law  and 
equity,  may  appertain  to  it.  In  equity,  a  court  may  enjoin  against  the 
nuisance,  and  decree  a  compensation. 

But  all  this  discussion  about  the  power  of  the  court  of  Massachusetts  to 
make  a  suitable  decree,  has  no  place  here.  This  court  can,  in  their  decree, 
declare,  whether  the  act  of  1828  does  impair  the  contract  of  1785.  This  is 
all  the  court  can  do  ;  and  it  is  nothing  to  them,  what  will  be  done  in  the 
case,  by  the  court  to  which  the  case  will  be  remanded.  In  conformity  with 
the  provisions  of  the  judiciary  act  of  1789,  this  court  remands  a  case,  when 
further  proceedings  arc  necessary  in  the  court  from  which  it  may  have  been 
brought ;  when  nothing  else  is  required  in  that  court,  this  court  will  give 
a  final  judgment.  In  this  case,  the  court  are  bound  down  by  the  record,  to 
the  single  question  of  the  validity  of  the  law,  under  which  the  defendants 
acted. 

To  proceed  to  the  main  questions  in  the  caase  : 

1.  The  plaintiffs  claim  to  set  up  a  bridge,  exclusively,  between  Boston 
and  Charlestown  ;  or,  if  they  are  not  entitled  to  this,  they  claim  to  put  down 
all  such  other  bridges  as  interfere  with  the  profits  and  enjoyments  of  their 
privileges.  It  is  not  contended,  that  the  t  rmini  include  or  exclude  all 
within  the  place.  Every  person  must  keep  so  far  off,  as  not  to  do  a  direct  mis  ■ 
chief  to  the  plaintiffs'  rights.  The  plaintiffs  say,  that  the  ferry-right  gave 
them  the  privilege  of  excluding  rivals.  That  by  the  charter,  they  have  a 
^  ,  franchise  which  gives  them  rights,  which  cannot  be  violated  by  the 
J  proceedings  of  a  subsequent  legislature.  *It  is  in  vain  to  attempt  to 
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dorive  anything  from  the  ferry-right,  if  it  is  what  the  defendants  say  it  is. 
They  say  that  a  ferry  is  a  path  over  a  river ;  and  that  the  English  law 
relating  to  ferries  never  was  in  foree  in  Massaehu setts.  This  position  is 
denied  by  the  plaintiffs.  In  support  of  this  assertion,  they  give  a  bead-roll 
of  ferries  which  have  been  taken  away  ;  and  bridges  built  where  they  before 
existed.     This  is  statement. 

The  law  of  Massachusetts  has  always  been  the  common  law  of  England. 
Is  there  any  authority  for  the  contrary,  in  any  of  the  decisions  of  her  courts  ? 
There  may  be  such,  but  it  is  hoped  not,  and  it  is  believed  not.  Have  the 
ancient  fathers  of  the  profession  of  the  law — the  Parsons,  the  Sod g wicks, 
the  Danes,-  taught  other  doctrine?  Has  the  contrary  been  sustained  by 
these  men — by  their  opinions  ?  In  the  case  referred  to  by  the  counsel  for 
the  defendants,  a  distinguished  lawyer  of  Massachusetts  allowed  a  ferry-right 
according  to  the  common  law  of  England.  Every  judge  in  Massaehu st^tts 
has  held  a  ferry-right  to  be  an  indefeasible  inheritance — a  vested  right,  like 
any  other  property.     Let  us  see,  if  this  is  not  the  fact. 

But  before  this  is  done,  a  reference  will  be  made  to  acts  in  the  early  his- 
tory of  Massachusetts,  which  are  on  the  record.  There  is  a  grant  of  a  ferry 
for  twenty-one  years.  "  At  a  generall  corte  held  at  Boston,  Vth  day  of  8lh 
month,  1G4].  It  is  ordered,  that  they  that  put  boats  between  Cape  Ann 
and  Annisqnam,  shall  have  liberty  to  take  sufficient  toale,  as  the  court  shall 
think  meete."  Is  this  the  grant  merely  of  a  path  across  the  river  ?  So  also, 
there  is  a  grant  of  an  inheritance  in  a  ferry,  on  condition  that  it  shall  be  sub- 
mitted to  the  general  court.  This  grant  is  contemporaneous  with  the  grant 
of  the  ferry  over  Charles  river. 

"At  a  generall  corte  of  election,  at  Boston,  the  10th  of  the  3d  month, 
A.  1648.  Upon  certain  information  given  to  this  generall  corte,  that  there 
is  no  fferry  kept  upon  Naponset  ryver,  between  Dorchester  and  Braintree, 
whereby  all  that  are  to  pass  that  way,  are  forced  to  bead  the  river,  to  the 
great  prejudice  of  townes  that  are  in  those  partes,  and  that  there  appears 
no  man  that  will  keepe  it,  uulesse  he  be  accommodated  with  house,  land 
and  a  boate,  at  the  charge  of  the  country  :  It  is  therefore  ordered,  by  the 
authority  of  this  corte,  that  Mr.  John  Glover  shall,  and  hereby  hath,  full 
power  given  him,  either  to  grant  it  to  any  person  or  persons,  for  the  tearine 
of  seaveu  yeares,  *so  it  be  not  in  any  way  chargeable  to  the  country,  r^i-y , 
or  else  to  take  it  himselfe  and  his  heires,  as  his  own  inheritance  for  l 
ever ;  provided,  that  it  be  kept  in  such  a  place,  and  at  such  a  price,  as  may 
be  most  convenient  for  the  country,  and  pleasant  to  the  general  courte." 

In  the  record,  there  is  a  copy  of  a  grant  of  a  bridge  over  Charles  river, 
near  Watertown  ;  the  terms  of  which  are,  on  the  condition  of  making  the 
bridge,  the  tolls  are  granted  for  ever.     This  was  in  1670. 

This  18  the  early  statute  law  of  Massachusetts.  The  later  acts  of  the 
legislature  are  of  the  same  character.  The  instances  of  such  legislation 
were  cited  from  1  Pick.  446-8,  511,  521,  523.  In  all  these  cases,  the  judges 
hold  the  common  law  of  England  as  to  ferries  to  be  the  law  of  Massachu- 
setts ;  and  that  a  ferry  is  an  indefeasible  interest,  and  a  franchise  and 
property. 

Mr.  Webster  then  stated  a  number  of  cases,  in  which,  when  a  bridge 
had  been  erected  in  a  place  of  an  existing  ferry,  compensation  had  been 
made  to  the  owners  of  the  ferry.     He  insisted,  that  upon  these  authorities^ 
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a  ferry  was  as  much  a  property,  as  much  the  object  of  legal  protection,  as 
anything  known  to  the  laws  of  the  land. 

The  plaintiffs  obtained  their  property  as  a  purchase  of  some  extent  up 
and  down  the  river.  It  is  not  required  now  to  determine  how  far  the  pur- 
chase extended  ;  for  the  rival  bridge  erected  by  the  defendants,  is  along- 
side of  the  Charles  River  bridge,  and  is  an  interruption  to  the  profits  derived 
from  it.  It  is  not  necessary  now  to  fix  the  limits  of  the  franchise.  That 
the  interference  is  direct  and  certain,  is  not  denied.  Difficulties  may  arise 
hereafter  in  fixing  these  limits,  but  it  is  not  necessary  to  go  to  a  distance  to 
establish  them,  before  a  certain,  and  admitted  inference,  shall  be  examined. 

It  is  submitted,  that,  in  London,  no  bridge  has  been  erected  over  the 
river,  without  compensation  having  been  made  to  those  whose  interests  may 
have  been  injured.  The  evidence  of  this  will  be  found  in  many  works  on 
the  subject.  Those  treatises  show  the  minute  attention  of  the  British  par- 
liament, in  all  cases  in  which  private  rights  may  be  affected  by  the  enact- 
ment of  a  statute.  All  persons  who  may  be  interested,  have  notice  from 
parliament  of  the  application  ;  and  compensation  is  made,  where  any  injury 
is  done. 

It  is  said,  that  the  distinguished  honor  of  maintaining  principles  which 
will  arrest  the  progress  of  public  improvements,  is  left  to  the  plaintiffs  in 
this  case.  This  is  not  so.  All  that  is  asked,  is,  that  the  franchise  shall  }#e 
^  ,  protected.  Massachusetts  has  not  made  any  *improvement  of  her 
J  own,  although  she  has  subscribed  liberally  to  those  which  have  been 
undertaken  by  individuals  and  corporations.  In  all  these  cases,  private 
rights  have  been  respected  ;  and  except  in  the  case  now  before  the  court, 
Massachusetts  has  kept  her  faith.  Recent  and  previous  acts  by  her  legisla- 
ture show  this.  In  every  case,  but  this,  compensation  has  been  made  in  the 
law,  or  provided  for. 

The  plaintiffs  do  not  seek  to  interrupt  the  progress  of  improvements,  but 
they  ask  to  stay  revolution  ;  a  revolution  against  the  foundations  on  which 
property  rests  ;  a  revolution  which  is  attempted  on  the  allegation  of  mo- 
nopoly :  we  resist  the  clamor  against  legislative  acts  which  have  vested 
rights  in  individuals,  on  principles  of  equal  justice  to  the  state,  and  to  those 
who  hold  those  rights  under  the  provisions  of  the  law. 

It  is  true,  that  before  the  legislature,  the  rights  of  the  plaintiffs  were 
examined,  and  still  the  Warren  bridge  charter  was  given  ;  but  the  decis- 
ion of  a  committee  of  the  legislature  was  not  a  judicial  action.  The  plain- 
tiffs have  a  full  right  to  come  before  this  court,  notwithstanding  their  failure 
before  the  legislature. 

In  reply  to  some  remarks  of  the  counsel  of  the  defendants,  Mr.  Webster 
stated,  that  the  proceedings  in  England  under  writs  of  ad  quod  damnum^ 
did  not  affect  private  rights.  The  writ  of  ad  quod  damnum  issues  for  the 
honor  of  the  king.  It  issues  before  a  grant  is  made,  and  for  the  protection 
of  the  king.  Private  persons  may  claim  the  protection  of  the  law  in  favor 
of  their  rights,  notwithstanding  such  a  proceeding.  Questions  of  nuisance, 
are  always  questions  of  fact,  and  must  be  tried  by  a  jury  ;  but  no  jury  can 
assess  the  amount  of  injury,  until  the  facts  are  ascertained.  These  prin- 
ciples are  sustained  in  3  Bl.  Com.  219. 

Is  it  the  liberal  construction  of  charters  to  interrupt  them  against  the 
rights  of  individuals — against  the  enactments  of  the  law?    The  course  has 
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been,  to  construe  tbem  in  favor  of  the  grantees,  and  to  enlarge  their  provis- 
ions for  his  benefit.  The  whole  of  the  course  is  changed,  if  an  opposite 
principle  is  adopted.  But  the  plaintiffs  ask  no  more  than  a  fair  judicial 
construction  of  the  law  ;  no  more  is  required,  but  what  they  are  entitled  to, 
under  a  judicial  interpretation  of  it. 

It  has  been  said,  in  the  argument  for  the  defendants,  that  although  the 
holder  of  a  franchise  may  maintain  an  action  against  a  stranger  who  inter- 
feres with  it,  without  a  license  ;  he  may  not,  against  one  who  has  a  license 
from  the  state.  This  is  without  authority.  If  he  *can  claiili  against  r^^^ft 
a  stranger,  it  is  because  of  his  property  in  the  franchise,  and  this  •- 
will  protect  him  in  proceeding  against  any  one.  This  right  is  complete 
against  all,  and  the  state  can  give  no  privilege  to  interfere  with  it. 

In  the  case  of  Bonaparte  v.  Camden  and  Amboy  Railroad  Company^ 
Mr.  Justice  Baldwin,  sitting  in  the  circuit  court  of  New  Jersey,  says  : 
"  The  privilege  of  exemption  of  the  principal  is  not  communicated  to  the 
agent,  though  the  principal  is  a  state  which  cannot  be  sued  at  law  or  in 
equity  ;  and  the  agent,  a  public  oflScer  acting  in  execution  of  the  law  of  the 
state,  and  the  subject-matter  of  the  suit  was  money  actually  in  their 
treasury,  in  the  custody  of  the  defendant  for  the  use  of  the  state."  Bald. 
217. 

The  proprietors  of  the  Charles  River  bridge  purchased  the  ferry  fran- 
chise from  Harvard  college,  and  it  became  their  property,  for  the  purpose 
of  erecting  a  bridge  upon  its  site,  with  all  the  rights  and  advantages  to 
be  derived  from  it.  It  was  purchased,  and  the  consideration  for  it  was  the 
annual  payment  of  the  sum  of  200/.  This,  by  the  charter,  was  to  be  abso- 
lutely paid  ;  and  no  accident  to  the  bridge,  no  deficiency  of  tolls,  will  excuse 
the  non-payment  of  the  sum  so  stipulated  to  be  paid.  Suppose,  while 
the  bridge  was  building,  it  had  been  profitable  to  use  the  ferry,  would  not  the 
tolls  have  belonged  to  the  proprietoi-s  of  the  Charles  River  bridge  ?  There 
is  no  ground  to  suppose,  the  college  meant  to  retain  anything  out  of  the 
franchise.  Nothing  appears,  which  will  authorize  the  supposition,  that 
the  state  meant  to  take  a  transfer  of  the  franchise,  or  any  part  of  it ;  and 
allowed  the  use  of  it  to  the  bridge,  to  the  extent  of  putting  up  the  abut- 
ments, at  the  places  where  the  ferry  was  carried  on.  The  bridge  is  the 
successor  of  the  college,  in  the  franchise  ;  the  company  purchased  it,  to  its 
full  extent,  and  the  state,  by  the  charter,  ratified  the  purchase. 

The  erection  of  the  bridge  was  an  undertaking  of  great  hazard,  and  the 
result  of  the  effort  to  construct  it,  was  considered  exceedingly  doubtful. 
It  cannot,  therefore,  be  supposed  that  the  franchise  was  to  be  diminished, 
and  its  enjoyment  to  be  limited.  Nothing  of  this  is  expressed,  and  nothing 
so  unreasonable  can  be  implied.  It  is  in  evidence,  on  the  record,  that  the 
college  was  a  paity  to  the  building  of  the  bridge.  The  president  stated, 
that  the  college  had  assented  to  it.  According  to  the  course  of  decisions  in 
Massachusetts,  the  franchise  was  an  indefeasible  inheritance.  In  that  state, 
the  *management  of  ferries  was  with  the  general  court.  As  to  this  r^e-o^ 
franchise,  from  1C40  to  1785,  it  was  respected  by  the  local  authori-  '- 
ties  of  Middlesex  and  Sussex.  It  would  then  appear,  that  it  was  held  under 
a  legislative  grant,  which  transcended  all  other  rights. 

The  franchise  which  was  obtained  from  the  college,  was  not  extinguished 
by  compact ;  and  it  cannot,  therefore,  be  disturbed  by  any  action  of  the 
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legislatnre.  It  is  deemed  important,  and  is  the  truth  of  the  case,  to  con- 
sider the  rights  of  the  Charles  River  bridge  company,  in  connection  with 
those  of  the  college.  The  college  had,  and  still  have,  an  interest  in  it ;  and 
the  use  of  the  franchise  by  the  company  is  essential  to  all  the  purposes, 
and  to  more  than  those  for  which  it  was  held  by  the  college.  The  pontage 
furnished  by  the  bridge,  was  the  substitute  for  the  passage  by  the  ferry  ; 
and  it  was  not,  therefore,  only  for  location  at  the  place  where  the  bridge 
was  built,  that  the  rights  of  the  college  were  obtained  ;  all  the  privileges 
enjoyed  as  a  part  of  the  ferry  franchise  were  acquired.  When  the  bridge 
was  put  up  on  the  same  place  as  the  ferry  had  been,  and  for  all  the  ends  of 
the  ferry,  it  is  but  just  and  reasonable,  that  the  extent  of  the  right  shall  be 
in  the  hands  of  the  bridge  company,  equal  to  that  which  it  was  when  held 
by  the  college.  The  views  which  have  been  taken,  fully  show  that  the 
state  of  Massachusetts  made,  in  the  full  and  rightful  exercise  of  her  legis- 
lative powers,  a  grant  to  the  proprietors  of  the  Charles  River  bridge,  and 
the  grant  was  a  contract.  As  such,  by  no  subsequent  legislation,  could  it 
be  impaired  ;  a  right  vested,  cannot  be  divested.  Cited,  2  Dall.  297,  304  ; 
9  Cranch  52  ;  Oreen  v.  Biddk,  8  Wheat.  1  ;  Fletclier  v.  Peck^  6  Cranch 
13C.  If  a  power  of  revocation  existed,  it  was  no  contract.  The  state  can- 
not make  such  a  contract  ;  as  the  power  of  revocation  is  incompetent  to 
will  the  existence  of  a  contract.  Can  a  stronger  case  be  imagined,  than 
that  which  gave  rise  to  the  controversy  in  Fletcher  v.  Peek?  The  contract 
had  been  made  in  fraud  ;  in  morals,  it  was  just  to  bum  it ;  in  policy,  it 
was  equally  so,  as  a  large  part  of  the  domain  of  the  state  of  Georgia  was 
granted  for  no  adequate  consideration.  But  this  court  decided,  in  that 
case,  that  the  legislature  of  Georgia  had  no  power  to  annul  the  grant ;  and 
the  grant  was  maintained  by  the  judgment  of  this  court. 

The  difficulty  in  which  this  case  is  involved,  and  upon  which  the  defend- 
ants expect  success,  arises  from  considering  two  things  alike,  which  are  dif- 
^  ,  ferent.  The  power  of  making  public  grants,  because  *the  interests 
'■  of  the  community  require  they  should  be  made,  and  the  right  of 
eminent  domain.  Where  property  is  taken  for  public  purposes,  compensa- 
tion is  given  ;  this  is  the  exercise  of  eminent  domain.  The  legislature  are 
not  the  judges  of  the  extent  of  their  powers  ;  and  the  question  now  before 
the  court  is,  whether  they  had  the  power  which  has  been  exercised  in  this 
particular  case.  By  the  act  of  the  legislature,  authorizing  the  Warren 
bridge,  two  injuries  were  done  to  the  plaintiffs  :  first,  by  the  damage  they 
sustained  from  a  rival  bridge  ;  secondly,  the  infringement  of  their  right  of 
pontage.  The  toll  had  been  originally  granted  for  forty  years,  and  this 
excluded  rivalship.  By  the  interruption  of  the  receipt  of  their  full  tolls, 
the  proprietors  of  the  bridge  sustained  heavy  losses  ;  and  by  the  erection  of 
the  Warren  bridge,  now  a  free  bridge,  their  beneficial  right  of  pontage  has 
been  destroyed.  In  these,  have  the  contract  of  the  state  of  Massachusetts 
been  broken.  Thus  the  case  is  entirely  within  the  provision  of  the  consti- 
tution of  the  United  States. 

What  is  the  meaning  of  the  assertion,  that  in  a  grant  by  a  government, 
nothing  passes  by  implication?  How  is  it,  in  grants  of  land?  Does  a 
patent  from  the  United  States  carry  less  than  a  grant  by  an  individual  ? 
They  are  the  same — a  grant  of  "  land  "  carries  "  mines."  The  principle, 
that  nothing  passes  by  implication,  arose  in  early  times,  when  the  grants  of 
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the  crown  were  greater  than  now  ;  when  they  were  made  to  favorites,  and 
the  power  was  abased — and  when  their  extravagance  induced  coarts  to 
restrain  them  to  their  words.  Hence  the  insertion  of  **  mero  motu  "  **  ceria 
scientia ;''  hence  the  principle,  that  the  grant  of  one  thing  shall  not  carry 
another.  The  doctrine  that  nothing  can  be  carried  by  implication  in  a 
royal  grant,  does  not  apply  to  grants  by  parliament,  or  of  franchises  (2  H. 
Bl.  500):  no  case  but  one  from  2  Bam.  &  Aid.  792,  has  been  cited,  to  sus- 
tain the  position.  That  case  is  not  authority  here.  But  if  the  whole  of 
that  case  is  taken  together,  it  is  in  favor  of  the  plaintiffs  in  this  cause. 
The  decision  is  right ;  although  there  is  too  much  strictness  in  some  of  the 
opinions  of  Lord  Tsntbbdsn.  Franchises  are  complex  in  their  nature,  and 
all  that  may  be  necessary  for  their  enjoyment,  must  pass  with  them, 
although  things  separate  do  not  pass ;  whatever  is  incident  to  them,  does 
not  require  implication,  to  pass  such  incidents.  Thus,  the  grant  of  the 
ferry  to  the  college,  gave  the  right  to  take  tolls  ;  to  keep  boats :  cited, 
1  Nott  A  McCord  398. 

*It  has  been  said,  that  this  may  be  good  law  as  to  individuals,  r^^oo 
but  that  it  will  not  operate  in  the  case  of  a  state  :  authorities  for  this  1 
}M>8ition  ai  required.  If  a  grantee  of  a  franchise  can  sustain  an  action 
against  an  individual,  for  an  injury  to  his  property,  or  an  interference  with 
his  property,  why  may  he  not,  against  the  grantee  of  the  government,  who 
thus  interposes  ?  The  case  is  stronger  against  the  government,  than  against 
a  Rtranger.  The  government  has  received  the  consideration  for  the  grant ; 
and  there  is  an  implied  obligation  to  protect  the  enjoyment  of  it.  Ferries 
are  property.  They  may  be  seized  for  rent ;  they  may  be  devised  by  will ; 
they  may  be  sold  :  and  yet  it  is  said,  the  government  may  take  them  away 
from  their  proprietors,  for  their  grantors.  Let  us  see  some  principle  which 
will  allow  such  property  to  be  taken  ;  and  which  yet  regards  private  prop- 
erty, and  respects  private  rights  and  public  faith.  The  right  of  a  ferry 
carries  tolls  ;  and  it  also  carries,  for  its  protection,  the  principles  of  justice 
and  of  law,  that  the  grantee  may  keep  down  injurious  competition.  It  is 
vain  to  give  him  one,  without  the  other ;  both  must  be  given,  or  none  is 
given.  The  grant  is  intended  as  a  benefit,  as  a  remuneration  for  risks,  and 
for  advances  of  capital,  not  as  a  mere  name.  The  ordinary  means  of  com- 
pensation for  such  advances  are  not  sufficient ;  the  franchise  necessarily 
implies  exclusive  and  beneficial  privileges. 

It  was  under  this  law  of  ferries,  the  plaintiffs  took  their  charter.  They 
considered,  that  under  it,  they  held  the  whole  extent  of  the  ferry  franchise. 
There  was  then  but  one  ferry  between  Charlestown  and  Boston.  It  had 
the  whole  ferry-rights,  and  this  they  acquired  ;  this  they  have  paid  for.  If 
a  grant  refers  to  another  grant,  it  carries  all  which  is  contained  in  both. 
But  suppose,  there  had  been  no  reference  to  any  other  ;  it  would  carry  the 
same  rights,  and  to  the  same  extent,  or  more.  The  expense  of  erecting  a 
bridge,  and  keeping  it  in  order,  is  much  greater  than  that  attending  the 
setting  up  and  keeping  in  order  a  ferry.  The  promotion  of  public  accom- 
modation is  no  reason  for  taking  away  a  privilege,  held  under  a  legal  gprant. 
It  cannot  be  done  unjustly  to  the  rights  of  others ;  these  rights  must  be 
respected.  The  income  derived  from  these  rights  shall  not  be  diminished. 
Suppose,  the  bridge  had  been  erected,  without  an  act  of  the  legislature  to 
authorize  it ;  would  a  subsequent  act  protect  it  ?  IIow  can  a  gprant  to  A.  be 
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lawfully  impaired,  or  injuriously  affected,  by  a  subsequent  grant  *to  B., 
which  interferes  with  the  enjoyment  of  the  prior  grant  ?  Once  granted, 
always  granted. 

What  position  would  a  judicial  tribunal  assume,  that  would  construe  a 
grant  differently,  according  to  the  parties  to  it.  Can  you  raise  an  implica- 
tion against  it,  and  not  do  so  against  the  government  ?  Implication  is  con- 
struction— construction  is  meaning — ^and  when  a  thing  is  in  the  deed,  it  is 
the  meaning,  and  force  and  purpose  of  the  instrument.  If  the  parties  are 
changed,  these  cannot  be  changed.  To  allow  another  bridge  to  be  built, 
was  to  take  away  the  tolls  of  the  first  bridge.  In  support  of  the  position, 
that  this  was  a  violation  of  the  rights  of  the  plaintiffs,  the  opinions  of  all 
the  judges  of  the  court  of  Massachusetts,  from  which  the  case  is  brought, 
are  appealed  to.  They  all  say,  that  the  charter  granted  by  the  legislature 
is  binding  on  it,  and  cannot  be  impaired  ;  and  they  say,  that,  to  whatever 
extent  the  grant  goes,  it  must  be  supported.  2  Mass.  146.  But  the  Warren 
bridge  does  impair  the  charter,  for  it  takes  away  the  tolls.  What  then 
becomes  of  the  reserved  rights  of  the  legislature  ?  This  is  a  solemn  adju- 
dication of  the  court  of  Massachusetts.     Then,  there  is  no  reservation. 

There  is  implication  in  government  grants.  This  has  bet  so  held  in 
Massachasetts.  4  Mass.  522.  It  is  also  the  law  of  this  court.  Dartmouth 
College  Case,  4  Wheat.  53  8.  The  court  below  held,  in  this  case,  that  what- 
ever was  granted  belonged  to  the  grantee  ;  that  the  ferry  at  Charlestown 
was  granted  to  the  college,  and  that  the  law  of  England  relating  to  ferries, 
prevails  in  Massachusetts  ;  that  nothing  can  be  taken  for  public  use,  with- 
out compensation  ;  that  public  grants  are  always  to  be  so  construed  as  to 
convey  what  is  essential  to  the  enjoyment  of  the  thing  granted,  and  cannot 
be  superseded,  or  the  grant  impaired.  In  support  of  these  positions,  Mr, 
Webster  read  parts  of  the  opinions  of  the  judges  of  the  superior  court  of 
Massachusetts,  delivered  in  this  case. 

The  proposition  is  stated,  that  grants  of  the  character  of  this  which  is 
held  by  the  plaintiffs,  contain  a  power  of  revocation.  This  cannot  be.  Being 
grants,  they  cannot  be  treated  or  considered  as  mere  laws  ;  being  grants, 
they  are  contracts.  In  this  case,  the  grant  was  intended  to  be  beneficial  to 
the  grantees,  and  it  contained  a  covenant  that  it  should  continue  for  forty, 
and  afterwards  for  seventy  years.  For  this  a  consideration  was  paid,  and 
is  now  paid,  to  the  public,  by  the  large  expenditure  for  constructing  the 
bridge  ;  to  Harvard  college,  by  the  sum  of  200/.  annually.  But  the  legisla- 
*n*\\  I  ^^^^  *have  now  done  everything  to  make  the  grant  unproductive — to 
-*  deprive  the  holders  of  all  advantage  from  it. 

Necessarily,  the  grant  to  the  proprietors  of  the  Charles  River  bridge  con- 
tained a  guarantee  of  their  enjoyment  of  the  privileges  contained  in  it. 
Any  other  construction  would  be  against  every  principle  upon  which  the 
rights  of  property,  derived  from  public  acts,  rests.  Suppose,  after  the  grant 
of  a  ferry,  with  a  right  to  take  tolls,  and  the  establishment  of  it  by  the 
grantee,  at  the  expense  of  boats,  a  free  ferry  had  been  erected  at  the  same 
place,  or  so  contiguous  as  to  destroy  the  profits  of  the  first  ferry,  by  a 
ruinous  competition  ;  would  this  be  proper?  It  is  said,  that  still  the  right 
to  take  tolls  remains  in  the  first  franchise.  This  is  true  ;  and  it  is  then 
inquired,  what  injury  has  been  done?  No  franchise,  it  is  said,  is  taken  away; 
all  the  rights  granted  remain  ;  the  tolls  remain.  It  is  true,  the  counsel  for 
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the  defendants  admit  that  all  will  pass  over  the  free  ferry;  but  yet  they  say 
the  toll-dish  of  the  first  grantees  is  not  touched  by  the  hands  of  those  who 
have  opened  the  free  ferry  ;  the  notice  of  the  rates  of  tolls  to  be  paid,  yet 
remains.  But  to  all  this  the  plaintiffs  oppose  the  simple  fact.  Under  the 
plaintiffs'  grant  of  a  franchise,  they  possess  the  constitutional  right  to  keep 
down  all  competition,  during  the  whole  time  of  the  charter.  This  has  been 
established  by  an  unbroken  chain  of  authorities,  for  many  years ;  and  this 
applies  to  all  grants  alike,  here,  as  well  as  in  England.  It  is  a  franchise  ; 
and  every  dollar  of  toll  taken  at  the  Warren  bridge,  since  its  erection,  and 
the  temporary  use  as  a  toll  bridge,  is  a  part  of  the  legal  and  proper  profits 
of  our  franchise ;  and  thus  the  guarantee,  conveyed  in  grant  (as  guaran- 
tees are  interpreted  by  the  Massachusetts  courts),  has  been  broken. 

Mr.  Webster  then  went  into  a  further  examination  of  the  argument  of 
the  counsel  for  the  defendants,  and  into  a  notice  of  the  observations  which 
had  fallen  from  them  in  the  defence.  The  plaintiffs,  it  is  said,  have  received 
compensation  enough  ;  their  profits  have  been  already  very  large  ;  they  have 
bad  a  reasonable  compensation.  This  is  not  so.  Nothing  is  reasonable  but 
the  fulfilment  of  the  contract ;  it  is  not  reasonable,  that  one  party  should 
judge  for  themselves,  as  to  compensation  ;  and  depart  from  the  terms  of  the 
contract,  which  is  definite  and  plain  in  its  meaning. 

There  was  no  extinction,  it  is  argued,  of  the  franchise.  The  answer  is, 
that  the  act  authorizing  the  second  bridge  expressly  extends  the  charter, 
adding  thirty  years  to  it ;  and  recites  the  consideration  *the  public  t^kam 
had  received  for  the  same.  In  this,  there  is  a  guarantee  that  the  state  ^ 
shiill  pass  no  law  to  impair  the  contract.  It  is  not  true,  that  we  can  have 
no  property  in  the  line  of  travel,  if  by  that,  is  meant,  in  the  franchise  granted 
by  Gov.  Winthrop  and  others,  the  right  of  transporting  passengers  from 
Boston  to  Charlestown.  The  franchise  is  valuable,  because  the  transporta- 
tion was  concentrated  at  the  points  at  which  the  plaintiffs'  bridge  was  erec- 
ted. The  construction  of  the  grant  to  us,  which  we  demand,  it  is  said,  is 
not  valuable.    The  plaintiffs  say  otherwise,  and  the  issue  is  with  this  court. 

It  is  held  up  as  a  cause  of  alarm,  that  the  plaintiffs  claim  a  perpetual 
right  to  this  franchise  ;  and  that  when  the  charter  of  their  bridge  has 
expired,  they  will  fall  back  upon  their  claim  to  the  ferry.  We  do  no  such 
thing.  When  that  time  comes,  it  becomes  the  property  of  the  state  again. 
Theirs  then  it  is,  "  King,  Cawdor,  Glamis,  all ! "  And  it  were  to  have  been 
wished,  that  the  defendants  could  have  been  content  to  wait  until  that  time 
had  arrived. 

The  analogies  of  the  rights  of  a  tavern,  a  street,  a  mill,  &c.,  have  been 
put  in  the  course  of  the  argument  for  the  defence.  But  all  these  were 
false  analogies;  they  were  not  franchises  ;  not  in  the  grant  of  the  govern- 
ment. 

Then,  there  is  a  long  argument,  based  on  the  alleged  policy  of  Massachu- 
setts, in  regard  to  public  highways.  There  is  nothing,  Mr.  Webster  argued, 
in  the  situation  of  such  matters,  in  that  state,  requiring  the  adoption  of  any 
particular  line  of  policy.  The  roads  are  numerous  and  excellent,  and  no 
trouble  is  experienced  in  maintaining  them  so.  There  are  no  cases  requir- 
ing any  peculiar  policy,  nor  any  great  or  broad  power  to  be  exercised  over 
them. 

This  particular  case,  formed  an  exception  to  the  usual  caution  exercised 
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by  Massachusetts,  is  legislating  upon  matters  of  this  kind.  Ever  since  this 
act  passed,  nay,  within  these  two  years,  the  legislature  has  granted  a  charter 
to  a  company  for  the  erection  of  "  The  Hancock  Free  Bridge,"  near  the  West 
Boston  bridge,  from  Boston  to  Cambridge  ;  between  that  avenue  and  Canal 
bridge,  lower  down.  The  act  prescribes  the  width  ;  the  obligation  to  attend 
the  draw,  &c.  ;  makes  the  bridge  a  free  one  ;  the  corporation  to  keep  it  in 
order,  Ac.  For  all  this,  they  look  for  their  compensation  in  the  advanced 
value  of  their  contiguous  property.  And  in  this  very  act,  that  corporation 
are  directed  to  make  compensation  to  all  ownei's  of  real  estate,  whose  prop- 
,^  .  erty  is  liable  to  injury  by  the  erection  of  the  said  bridge  ;  *apprai8ers 
'  -'  are  to  be  appointed,  according  to  a  mode  pointed  out  in  the  act,  and 
if  not  made  according  to  their  appraisement,  then  by  the  decision  of  a  jury 
of  the  country.  And  a  section  of  the  act  provides,  that  its  provisions  are 
to  be  void,  if,  before  a  certain  period,  the  proprietors  of  the  West  Boston 
bridge  shall  sell  out  their  bridge,  according  to  the  estimate  of  appraisers  to 
be  appointed  by  the  parties.  The  language  is,  if  such  proprietors,  "  will  sell 
out  their  bridge  and  franchise."  Now,  can  this  be  set  off  by  metes  and 
bounds,  as  required  of  us,  in  relation  to  our  "  franchise  ?"  And  so  much  for 
the  "policy"  and  understanding  of  the  legislature  of  Massachusetts,  as  to 
franchises  ! 

Again,  it  is  pretended  and  argued,  that  the  plaintiffs  have  not  always  been 
uniform  in  the  interpretation  of  their  own  rights.  On  the  contrary,  answered 
Mr.  Webster,  this  same  right  was  set  up,  on  building  the  bridge,  to  the  fran- 
chise of  the  ferry,  and  was  then  acknowledged  ;  and  the  same  principle  has 
ever  since  been  recognised  and  acted  upon,  by  the  legislature,  and  by  the 
plaintiffs. 

And  there  was  one  other  subject,  which,  though  it  had  no  bearing  upon 
the  case  at  bar  whatever,  had  been  made  a  great  deal  of,  in  the  argument 
of  defendants'  counsel.  Some  observations  upon  it  had  been  advanced,  by 
way  of  connecting  it  with  the  case,  of  so  novel  a  kind,  as  to  require,  how- 
ever, some  notice.  And  this  was,  that  in  chartering  the  Warren  bridge,  the 
legislature  did  but  exercise  its  power  over  the  eminent  domain  of  the  state. 
This  power  is  described  as  being  inalienable,  and  that  the  state  cannot  aban- 
don it ;  nor  by  its  own  covenant  or  grant,  bind  itself  to  alienate  or  transfer 
it  in  any  way.  That  it  cannot  tie  up  its  hands  in  any  wise,  in  regard  to  its 
eminent  domain.  In  the  course  of  the  arguments  for  the  defendants,  one  of 
their  honors  (Mr.  Justice  Story),  had  put  a  case  to  the  learned  counsel  (Mr. 
Greenleaf),  like  the  following  :  Suppose,  a  railroad  corporation  receive  a 
charter  at  the  hands  of  the  state  of  Massachusetts,  in  which  an  express  pro- 
vision was  inserted,  that  no  other  road  should  be  granted,  during  the  dura- 
tion of  the  charter,  within  ten  miles  of  the  proposed  road.  The  road  is  built 
and  opened.  Did  he  hold,  that,  notwithstanding  that  covenant,  a  subse- 
quent legislature  had  the  power  to  grant  another  road,  within  five  rods  of 
the  first,  without  any  compensation,  other  than  the  faith,  thus  given  by  their 
charter,  of  the  state  of  Massachusetts?  And  the  learned  counsel  had  replied 
that  he  did  so  say,  and  did  so  hold  !  This  struck  him,  as  it  must  have  struok 
the  court,  as  most  startling  doctrine. 

^       ,         *Mr,  Qreenleaf  here  stated,  that  in  such  a  case,  the  faith  of  the 
-*  state  of  Massachusetts  was  pledged  to  indemnify  the  parties,  by  mak- 
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ing  full  compensation  for  whatever  property  the  state  might  take,  and  for 
all  the  injury  which  should  be  done  to  private  rights.  It  would  not  be  pre- 
sumed by  this  court,  that  the  faith  of  the  state  would  be  broken. 

Mr,  Webster  proceeded  to  say,  that  the  first  question  he  wished  to  put, 
in  relation  to  the  position  of  the  defendants'  counsel,  was,  how  can  this 
power  of  eminent  domain,  as  thus  construed,  be  limited  to  the  two  sides, 
merely,  of  the  road?  Why  should  it  not  fall  upon  the  road  itself,  and  no 
compensation  follow  to  the  grantees  ?  It  is  all  alike  part  and  parcel  of  the 
same  ^'  eminent  domain."  And  so,  in  the  case  at  bar,  if  that  power  gives 
the  right  to  erect  another  bridge  beside  our  own,  why  does  it  not  give  an 
equal  right  to  take  the  latter,  also  ? 

Eminent  domain  is  a  part  of  sovereignty,  and  resides  in  the  sovereign — 
in  the  people  ;  what  portion  of  it  is  granted  to  the  legislature,  belongs  to 
them  ;  and  what  is  not  granted,  remains  with  the  people.  Is  not.  the  power 
of  eminent  domain  as  well  restricted  as  any  other  power  ?  It  is  restricted 
by  the  constitution  of  the  stnto,  which  contains  a  surrender  of  it  to  the  gov- 
ernment erected  by  that  constitution.  It  may  \>f  is  well  regulated  and 
restrained  by  provisions  in  the  constitution,  as  any  other  power  originally  in 
the  people  ;  and  its  exercise  must  be  according  to  such  provisions.  It  is 
necessary  to  have  a  clear  idea  of  what  this  same  power  of  eminent  domain 
actually  is.  What,  then,  do  the  counsel  for  the  defendants  mean,  when  they 
say  that  the  state  cannot  transfer  its  eminent  domain  ?  They  certainly  do 
not  mean  its  domains,  its  territory,  its  lands  ?  And  here  he  cited  the  case 
of  the  government  land  in  the  west  and  north  west,  as  a  proof  that  that 
could  not  be  the  meaning  of  the  counsel.  They  were  the  eminent  domain, 
in  one  sense,  of  the  country  ;  and  in  that  sense,  the  government  can  and  does 
pass  them  away.  But  the  other  sense  was,  the  power,  rule,  dominion  of  the 
state  over  its  territory.  These  two  ideas  must  not  be  blended  in  this 
investigation.  The  power  of  the  state  over  its  eminent  domain,  means  the 
power  of  government  over  property,  public  or  private,  under  various  rules 
and  qualifications.  What  is  meant  by  the  'government's  inability  to  part 
with  its  eminent  domain  ?  It  can  part  with  the  thing,  and  reserve  the 
power  over  it,  to  the  extent  of  those  qualifications  already  adverted  to. 
Taking  public  or  private  property  *for  public  benefit,  by  the  state,  is  r^ij-... 
an  exercise  of  the  power  of  the  state  over  its  eminent  domain  ;  but  *- 
granting  a  franchise  is  not  an  exercise  of  that  power.  Cited,  Vatt.  p.  173, 
§  244  ;  p.  70,  §  46. 

The  legislature  may  grant  franchises.  This  is  done  by  its  sovereign 
power.  What  may  it  do  with  those  franchises?  What  power  has  it  over 
them,  after  they  have  been  granted?  It  may  do  just  what  it  is  limited  to 
do,  and  nothing  more.  It  is  restrained  by  the  same  instrument  which  gave 
it  existence  from  doing  more.  The  question  is,  what  restrictions  on  this 
power  are  found  in  the  constitution  of  Massachusetts  ;  and  by  a  reference 
to  it,  the  limitation  of  legislative  powers  will  be  found.  The  power  may  be 
exercised  by  taking  property,  ^n  paying  for  it.  In  the  constitution,  it  is 
expressly  declared,  that  property  shall  not  be  taken  by  the  public,  without 
its  being  paid  for.  In  Baldwin's  Circuit  Court  reports,  it  is  said,  that  it  is 
incident  to  the  sovereignty  of  ever}'  government,  that  it  may  take  private 
property  for  public  use  ;  but  the  obligation  to  make  compensation  is  con- 
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comitant  with  the  right.     Bonaparte  v.   Gamden  and  Amboy  Hailroad 
Company^  Bald.  220. 

How,  then,  can  thb  ground,  which  has  heen  taken  for  the  defendants,  be 
maintained  ?  The  whole  pleadings  show,  that  the  right  of  eminent  domain 
was  not  involved  in  this  case,  when  before  the  court  of  Massachasetts.  It 
is  too  late  now  to  present  it.  There  is  no  allegation,  that  the  property  of  the 
plaintiffs  have  been  taken,  and  compensation  made  for  it.  The  defendants 
seem  to  say,  that  if  the  property  of  the  proprietors  of  the  Charles  River 
bridge  has  been  taken  under  the  right  of  eminent  domain,  the  case  is  witli- 
out  a  remedy.  But  this  is  denied.  The  taking  under  the  privilege  of 
eminent  domain,  is  limited  by  the  provision,  that  compensation  shall  be 
made.  Nor  is  it  true,  that  the  legislature  may  not  part  with  a  portion  of  its 
right  of  eminent  domain.  ThuS)  in  WiUon^s  Ga^e^  the  right  to  tax  lands  in 
the  state  of  New  Jersey,  was  surrendered  by  the  legislature.  I^ate  of  New 
Jersey  v.  Wilson^  7  Cranch  164. 

In  conclusion,  Mr.  Webster  said,  the  plaintiffs  have  placed  their  reliance 
upon  the  precedents  and  authority  established  by  this  honorable  court,  in 
the  course  of  the  last  thirty  years,  in  support  of  that  construction  which 
secured  individual  property  against  legislative  assumption  :  and  that  they 
^  ,  now  asked  the  enlightened  conscience  *of  this  tribunal,  if  they  have 
*  J  not  succeeded  in  sustaining  their  complaint,  upon  legal  and  constitu- 
tional grounds  :  if  not,  they  must,  as  good  citizens  of  this  republic,  remain 
satisfied  with  the  decision  of  the  court. 

Tanbt,  Ch.  J.,  delivered  the  opinion  of  the  court. — The  questions  involved 
in  this  case  are  of  the  gravest  character,  and  the  court  have  given  to 
them  the  most  anxious  and  deliberate  consideration.  The  value  of  the 
right  claimed  by  the  plaintiffs  is  large  in  amount ;  and  many  pei*sons  may, 
no  doubt,  be  seriously  affected  in  their  pecuniary  interests,  by  any  decision 
which  the  court  may  pronounce  ;  and  the  questions  which  have  been  raised 
as  to  the  power  of  the  several  states,  in  relation  to  the  corporations  they 
have  chartered,  are  pregnant  with  important  consequences  ;  not  only  to  the 
individuals  who  are  concerned  in  the  corporate  franchises,  but  to  the  com- 
munities in  which  they  exist.  The  court  are  fully  sensible,  that  it  is  their 
duty,  in  exercising  the  high  powers  conferred  on  them  by  the  constitution 
of  the  United  States,  to  deal  with  these  gi'eat  and  extensive  interests,  with 
the  utmost  caution  ;  guarding,  so  far  as  they  have  the  power  to  do  so,  the 
rights  of  property,  and  at  the  same  time,  carefully  abstaining  from  any 
encroachment  on  the  rights  reserved  to  the  states. 

It  appears,  from  the  record,  that  in  the  year  1650,  the  legislature  of 
Massachusetts  granted  to  the  president  of  Havard  College  "the  liberty  and 
power,"  to  dispose  of  the  ferry  from  Charlestown  to  Boston,  by  lease  or 
Otherwise,  in  the  behalf,  and  for  the  behoof,  of  the  college  ;  and  that  under 
that  grant,  the  college  continued  to  hold  and  keep  the  ferry,  by  its  lessees  or 
agents,  and  to  receive  the  profits  of  it,  until  1785.  In  the  last-mentioned 
year,  a  petition  was  presented  to  the  legislature,  by  Thomas  Russell  and  others, 
stating  the  inconvenience  of  the  transportation  by  ferries,  over  Charles 
river,  and  the  public  advantages  that  would  result  from  a  bridge  ;  and 
praying  to  be  incorporated,  for  the  purpose  of  erecting  a  bridge  in  the  place 
where  the  ferry  between  Boston  and  Charlestown  was  then  kept.  Pursuant 
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to  this  petition,  the  legislature,  on  the  9th  of  March  1785,  passed  an  act 
incorporating  a  company,  by  the  name  of  "  The  Proprietors  of  the  Charles 
River  Bridge,"  for  the  purposes  mentioned  in  the  petition.     Under  this 
charter,  the  company  were  empowered   to  erect  a  bridge,  in   "the  place 
where  the  ferry  was  then  kept  ;"  certain  tolls  were  granted,  and  the  charter 
was  limited  to  *forty  years  from  the  first  opening  of  the  bridge  for  r^^TZZT^ 
passengers  ;  and  from  the  time  the  toll  commenced,  until  the  expira-   ^ 
tion  of  this  term,  the  company  were  to  pay  200/.,  annually,  to  Harvard  Col- 
lege ;  and  at  the  expiration   of  the  forty  years,  the  bridge  was  to  be  the . 
property  of  the  commonwealth  ;  "saving  (as  the  law  expresses  it)  to  the 
said  college  or  university,  a  reasonable  annual  compensation,  for  the  annual 
income  of   the  ferry,  which  they  might  have  received,  had  not  the  said 
bridge  been  erected." 

The  bridge  was  accordingly  built,  and  was  opened  for  passengers  on  the, 
17th  of  June  1780.  In  1792,  the  charter  was  extended  to  seventy  years 
from  the  opening  of  the  bridge  ;  and  at  the  expiration  of  that  time,  it  was 
to  belong  to  the  commonwealth.  The  corporation  have  regularly  paid  to 
the  college  the  annual  sum  of  200/.  and  have  performed  all  of  the  duties 
imposed  on  them  by  the  terms  of  their  charter. 

In  1828,  the  legislature  of  Massachusetts  incorporated  a  company  by  the 
name  of  "The  Proprietors  of  the  Warren  Bridge,"  for  the  purpose  of  erect- 
ing another  bridge  over  Charles  river.  This  bridge  is  only  sixteen  rods,  at* 
its  commencement,  on  the  Charlestown  side,  from  the  commencement  of  the^ 
bridge  of  the  plaintiffs  ;  and  they  arc  about  fifty  rods  apart,  at  their  term-; 
ination  on  the  Boston  side.  The  travellers  who  pass  over  either  bridge, 
proceed  from  Charlestown  square,  which  receives  the  travel  of  many  great 
public  roads  leading  from  the  country  ;  and  the  passengers  and  travellers 
who  go  to  and  from  Boston,  used  to  pass  over  the  Charles  River  bridge,  from 
and  through  this  square,  before  the  erection  of  the  Warren  bridge. 

The  Warren  bridge,  by  the  terras  of  its  charter,  was  to  be  surrendered 
to  the  state,  as  soon  as  the  expenses  of  the  proprietors  in  building  and^ 
supporting  it  should  be  reimbursed  ;  but  this  period  was  not,  in  any  event,' 
to  exceed  six  years  from  the  time  the  company  commenced  receiving 
toll. 

When  the  original  bill  in  this  case  was  filed,  the  Warren  bridge  had  not 
been  built  ;  and  the  bill  was  filed,  after  the  passage  of  the  law,  in  order 
to  obtain  an  injunction  to  prevent  its  erection,  and  for  general  relief! 
The  bill,  among  other  things,  charged  as  a  ground  for  relief,  that  the 
act  for  the  erection  of  the  Warren  bridge  impaired  the  obligation  of  the 
contract  between  the  commonwealth  and  the  proprietors  of  the  Charles 
River  bridge ;  and  was,  therefore,  repugnant  to  the  the  coitstitutioii 
of  the  United  States.  Afterwards,  a  supplemental  bill  was  filed,  stating 
that  the  bridge  had  then  been  so  far  *completed,  that  it  had  been  r^^^^^ 
opened  for  travel,  aud  that  divers  persons  had  passed  over,  and  ^ 
thus  avoided  the  payment  of  the  toll,  which  would  otherwise  have  been 
received  by  the  plaintiffs.  The  answer  to  the  supplemental  bill  admitted 
that  the  bridge  has  been  so  far  completed,  that  foot  passengers  could  pass  ; 
but  denied,  that  any  persons  but  the  workmen  and  the  superintendents  had 
had  passed  over,  with  their  consent.  In  this  state  of  the  pleadings,  the 
cause  came  on  for  hearing  in  the  supreme  judicial  court  for  the  county  of 
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Soffolky  in  the  commonwealth  of  Massachusetts^  at  November  term  1829  ; 
and  the  coart  decided,  that  the  act  incorporating  the  Warren  bridge,  did 
not  impair  the  obligation  of  the  contract  with  the  proprietors  of  the  Charles 
River  bridge,  and  dismissed  the  complainants'  bill ;  and  the  case  is  brought 
here  by  writ  of  error  from  that  decision.  It  is,  however,  proper  to  state, 
that  it  is  understood,  that  the  state  court  was  equally  divided  upon  the 
question  ;  and  that  the  decree  dismissing  the  bill,  upon  the  ground  above 
stated,  was  pronounced  by  a  majority  of  the  court,  for  the  purpose  of  ena- 
bling the  complainants  to  bring  the  question  for  decision  before  this  court. 

In  the  argument  here,  it  was  admitted,  that  since  the  filing  of  the  supple- 
mental bill,  a  sufficient  amount  of  toll  had  been  reserved  by  the  proprietors 
of  the  Warren  bridge  to  reimburse  all  their  expenses,  and  that  the  bridge  is 
now  the  property  of  the  state,  and  has  been  made  a  free  bridge  ;  and  that 
the  value  of  the  franchise  granted  to  the  proprietors  of  the  Charles  River 
bridge,  has  by  this  means  been  entirely  destroyed.  If  the  complainants 
deemed  these  facts  material,  they  ought  to  have  been  brought  before  the 
state  court,  by  a  supplemental  bill ;  and  this  court,  in  pronouncing  its  judg- 
ment, cannot  regularly  notice  them.  But  in  the  view  which  the  court  take 
of  this  subject,  these  additional  circumstances  would  not  in  any  degree  in- 
fluence their  decision.  And  as  they  are  conceded  to  be  true,  and  the  case 
has  been  argu  d  on  that  ground,  and  the  controversy  has  been  for  a  long 
time  depending,  and  all  parties  desire  a  final  end  of  it ;  and  as  it  is  of  im- 
portance to  them,  that  the  principles  on  which  this  court  decide  should  not 
be  misunderstood ;  the  case  will  be  treated,  in  the  opinion  now  delivered,  as 
if  these  admitted  facts  were  regularly  before  us. 

A  good  deal  of  evidence  has  been  offered,  to  show  the  nature  and  extent 
of  the  ferry-right  granted  to  the  college  ;  and  also  to  show  the  rights  claimed 
^  ,  by  the  proprietors  of  the  bridge,  at  different  times,  *by  virtue  of  their 
-I  charter;  and  the  opinions  entertained  by  committees  of  the  legisla- 
ture, and  others,  upon  that  subject.  But  as  these  circumstances  do  not  affect 
the  judgment  of  this  court,  it  is  unnecessary  to  recapitulate  them. 

The  plaintiffs  in  error  insist,  mainly,  upon  two  grounds  :  1st.  That  by 
virtue  of  the  grant  of  1650,  Harvard  College  was  entitled,  in  perpetuity,  to 
the  right  of  keeping  a  ferry  between  Charlestown  and  Boston  ;  that  this  right 
was  exclusive ;  and  that  the  legislature  had  not  the  power  to  establish 
another  ferry  on  the  same  line  of  travel,  because  it  would  infringe  the  rights 
of  the  college  ;  and  that  these  rights,  upon  the  erection  of  the  bridge  in  the 
place  of  the  ferry,  under  the  charter  of  1785,  were  transferred  to,  and  became 
vested  in  "  The  Proprietors  of  the  Charles  River  Bridge  ;"  and  that  under, 
and  by  virtue  of  this  transfer  of  the  ferry-right,  the  rights  of  the  bridge 
company  were  as  exclusive  in  that  line  of  travel,  as  the  rights  of  the  ferry. 
2d.  That  independently  of  the  ferry-right,  the  acts  of  the  legislature  of 
Massachusetts,  of  1785  and  1792,  by  their  true  construction,  necessarily 
implied,  that  the  legislature  would  not  authorize  another  bridge,  and  espe- 
cially, a  free  one,  by  the  side  of  this,  and  placed  in  the  same  line  of  travel, 
whereby  the  franchise  granted  to  the  "  Proprietors  of  the  Charles  River 
Bridge'*  should  be  rendered  of  no  value  ;  and  the  plaintiffs  in  error  contend, 
that  the  grant  of  the  ferry  to  the  college,  and  of  the  charter  to  the  pro- 
prietors of  the  bridge,  are  both  contracts  on  the  part  of  the  state  ;  and  that 
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the  law  authorizing  the  erection  of  the  Warren  bridge  in  1828,  impairs  the 
obligation  of  one  or  both  of  these  contracts. 

It  is  very  clear,  that  in  the  form  in  which  this  case  comes  before  us  (being 
a  writ  of  error  to  a  state  court),  the  plaintiffs,  in  claiming  under  either  of 
these  rights,  must  place  themselves  on  the  ground  of  contract,  and  cannot 
support  themselves  upon  the  principle,  that  the  law  divests  vested  rights. 
It  is  well  settled,  by  the  decisions  of  this  court,  that  a  state  law  may  be 
retrospective  in  its  character,  and  may  divest  vested  rights,  and  yet  not 
violate  the  constitution  of  the  United  States,  unless  it  also  impairs  the  obli- 
gation of  a  contract.  In  Satterlee  v.  Mattheujaon,  2  Pet.  413,  this  court,  in 
speaking  of  the  state  law  then  before  them,  and  interpreting  the  article  in 
the  constitution  of  the  United  States  which  forbids  the  states  to  pass  laws 
impairing  the  obligation  of  contracts,  uses  the  following  language  :  '^  It  (the 
state  law)  is  said  to  be  retrospective  ;  be  it  so.  But  retrospective  laws  which 
do  not  impair  the  obligation  of  contracts,  *or  partake  of  the  character  rutK^Q 
of  ex  post  facto  laws,  are  not  condemned  or  forbidden  by  any  part  of  ^ 
that  instrument'*  (the  constitution  of  the  United  States).  And  in  anotlier 
passage  in  the  same  case,  the  court  say  :  "  The  objection,  however,  most 
pressed  upon  the  court,  and  relied  upon  by  the  counsel  for  the  plaintiff  in 
error,  was,  that  the  effect  of  this  act  was  to  divest  rights  which  were  vested 
by  law  in  Satterlee.  There  is,  certainly,  no  part  of  the  constitution  of  the 
United  States,  which  applies  to  a  state  law  of  this  description  ;  nor  are  we 
aware  of  any  decision  of  this,  or  of  any  circuit  court,  which  has  condemned 
such  a  law,  upon  this  ground,  provided  its  effect  be  not  to  impair  the  obli- 
gation of  a  contract.*'  The  same  principles  were  re-affirmed  in  this  court,  in 
the  late  case  of  Watson  and  others  v.  Mercer,  decided  in  1834  (8  Pet.  110): 
^' As  to  the  first  point  (say  the  court),  it  is  clear,  that  this  court  has  no  right 
to  pronounce  an  act  of  the  state  legislature  void,  as  contrary  to  the  consti- 
tution of  the  United  States,  from  the  mere  fact,  that  it  divests  antecedent- 
vested  rights  of  property.  The  constitution  of  the  United  States  does  not 
prohibit  the  states  from  passing  retrospective  laws,  generally,  but  only  ex 
post  facto  laws." 

After  these  solemn  decisions  of  this  court,  it  is  apparent,  that  the  plain- 
tiffs in  error  cannot  sustain  themselves  here,  either  upon  the  ferry-right,  or 
the  charter  to  the  bridge  ;  upon  the  ground,  that  vested  rights  of  property 
have  been  divested  by  the  legislature.  And  whether  they  claim  under  the 
ferry-right,  or  the  charter  to  the  bridge,  they  must  show  that  the  title  which 
they  claim,  was  acquired  by  contract,  and  that  the  terms  of  that  contract 
have  been  violated  by  the  charter  to  the  Warren  bridge.  In  other  words, 
they  must  show,  that  the  state  had  entered  into  a  contract  with  them,  or 
those  under  whom  they  claim,  not  to  establish  a  free  bridge  at  the  place 
where  the  Warren  bridge  is  erected.  Such,  and  such  only,  are  the  principles 
upon  which  the  plaintiffs  in  error  can  claim  relief  in  this  case.  * 

The  nature  and  extent  of  the  ferry  right  granted  to  Harvard  College,  in 
1650,  must  depend  upon  the  laws  of  Massachusetts  ;  and  the  character  and 
extent  of  this  right  has  been  elaborately  discussed  at  the  bar.  But  in  the 
view  which  the  court  take  of  the  case  before  them,  it  is  not  necessary  to 
express  any  opinion  on  these  questions.  For,  assuming  that  the  grant  to 
Harvard  College,  and  the  charter  to  the  bridge  company,  were  both  con- 
tracts, and  that  the  ferry-right  was  as  extensive  and  exclusive  as  the  plain* 
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tiffs  contend  for  ;  still  they  *cannot  enlarge  privileges  granted  to  the  bridge, 
unless  it  can  be  shown,  that  the  rights  of  Harvard  College  in  this  ferry  have, 
by  assignment,  or  in  some  other  way,  been  transferred  to  the  proprietors  of 
the  Charles  River  bridge,  and  still  remain  in  existence,  vested  in  them,  to 
the  same  extent  with  that  in  which  they  were  held  and  enjoyed  by  the  col 
lege,  before  the  bridge  was  built. 

It  has  been  strongly  pressed  upon  the  court,  by  the  plaintiffs  in  error, 
that  these  rights  are  still  existing,  and  are  now  held  by  the  proprietors  of 
the  bridge.  If  this  franchise  still  exists,  there  must  be  somebody  posc^essed 
of  authority  to  use  it,  and  to  keep  the  ferry.  Who  could  now  lawfully  set 
up  a  ferry,  where  the  old  one  was  kept?  The  bridge  was  built  in  the  same 
place,  and  its  abutments  occupied  the  landings  of  the  ferry.  The  trans- 
portation of  passengers  in  boats,  from  landing  to  landing,  was  no  longer 
possible  ;  and  the  ferry  was  as  effectually  destroyed,  as  if  a  convulsion  of 
nature  had  made  there  a  passage  of  dry  land.  The  ferry,  then,  of  necessity, 
ceased  lo  exist,  as  soon  as  the  bridge  was  erected  ;  and  when  the  ferry  itself 
was  destroyed,  how  can  rights  which  were  incident  to  it,  be  supposed  to 
survive?  The  exclusive  privileges,  if  they  had  such,  must  follow  the  fate  of 
the  ferry,  and  can  have  no  legal  existence  without  it ;  and  if  the  ferry-right 
had  been  assigned  by  the  college,  in  due  and  legal  form,  to  the  proprietors 
of  the  bridge,  they  themselves  extinguished  that  right,  when  they  erected 
the  bridge  in  its  place.  It  is  not  supposed  by  any  one,  that  the  bridge 
company  have  a  right  to  keep  a  ferry.  No  such  right  is  claimed  for  them, 
nor  can  be  claimed  for  them,  under  their  charter  to  erect  a  bridge  ;  and  it 
is  difficult  to  imagine,  how  ferry-rights  can  be  held  by  a  corporation,  or  an 
individual,  who  have  no  right  to  keep  a  ferry.  It  is  clear,  that  the  incident 
must  follow  the  fate  of  the  principal,  and  the  privilege  connected  with 
property  cannot  survive  the  destruction  of  the  property  ;  and  if  the  ferry- 
right  in  Harvard  College  was  exclusive,  and  had  been  assigned  to  the 
proprietors  of  the  bridge,  the  privilege  of  exclusion  could  not  remain  in 
the  hands  of  their  assignees,  if  those  assignees  destroyed  the  ferry. 

But  upon  what  ground  can  the  plaintiffs  in  error  contend,  that  the 
ferry-rights  of  the  college  have  been  transferred  to  the  proprietors  of  the 
bridge  ?  If  they  have  been  thus  transferred,  it  must  be  by  some  mode  of 
transfer  known  to  the  law  ;  and  the  evidence  relied  on  to  prove  it,  can  be 
pointed  out  in  the  record.  How  was  it  transferred  ?  It  is  not  suggested, 
^  .  that  there  ever  was,  in  point  of  fact,  a  deed  of  *conveyance  executed 
-I  by  the  college  to  the  bridge  company.  Is  there  any  evidence  in  the 
record,  from  which  such  a  conveyance  may,  upon  legal  principle,  be  pre- 
sumed ?  The  testimony  before  the  court,  so  far  from  laying  the  foundation 
for  such  a  presumption,  repels  it,  in  the  most  positive  terms.  The  petition 
to  the  legislature,  in  1785,  on  which  the  charter  was  granted,  does  not  sug- 
gest an  assignment,  nor  any  agreement  or  consent  on  the  part  of  the  col- 
lege ;  and  the  petitioners  do  not  appear  to  have  regarded  the  wishes  of  that 
institution,  as  by  any  means  necessary  to  insure  their  success.  They  place 
their  application  entirely  on  considerations  of  public  interest  and  public 
convenience,  and  the  superior  advantages  of  a  communication  across 
Charles  river,  by  a  bridge,  instead  of  a  ferry.  The  legislature,  in  granting 
the  charter,  show,  by  the  language  of  the  law,  that  they  acted  on  the  prin- 
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ciples  assumed  by  the  petitioners.  The  preamble  recites,  that  the  bridge 
"  will  be  of  great  public  utility  ;"  and  that  is  the  only  reason  they  assign, 
for  passing  the  law  which  incorporates  this  company.  The  validity  of  the 
character  is  not  made  to  depend  on  the  consent  of  the  college,  nor  of  any 
assignment  or  surrender  on  their  part  ;  and  the  legislature  deal  with  the 
subject,  as  if  it  were  one  exclusively  within  their  own  power,  and  as  if 
the  ferry-right  wore  not  to  be  transferred  to  the  bridge  company,  but  to  be 
extinguished,  and  they  appear  to  have  acted  on  the  princijWe,  that  the  state, 
by  virtue  of  its  sovereign  powers  and  eminent  domain,  had  a  right  to  take 
away  the  franchise  of  the  ferry  ;  because,  in  their  judgment,  the  public 
interest  and  convenience  would  be  better  promoted  by  a  bridge  in  the  same 
place  ;  and  upon  that  principle,  they  proceed  to  make  a  pecuniary  compen- 
sation to  the  college,  for  the  franchise  thus  taken  away  :  and  as  there  is  an 
express  reservation  of  a  continuing  pecuniary  compensation  to  the  college, 
when  the  bridge  shall  become  the  property  of  the  state,  and  no  provision 
wliatever  for  the  restoration  of  the  ferry-right,  it  is  evident,  that  no  such 
right  was  intended  to  be  reser\ed  or  continued.  The  ferry,  with  all  its 
privileges,  was  intended  to  be  for  ever  at  an  end,  and  a  compensation  in 
money  was  given  in  lieu  of  it.  The  college  acquiesced  in  this  arrangement, 
and  there  is  proof,  in  the  record,  that  it  was  all  done  with  their  consent. 
Can  a  deed  of  assignment  to  the  bridge  company,  which  would  keep  alive 
the  ferry-rights  in  their  hands,  be  presumed,  under  such  circumstances  ? 
Do  not  the  petition,  the  law  of  incorporation,  and  the  consent  of  the  col- 
lege to  the  pecuniary  provision  made  for  it,  in  perpetuity  ;  all  repel  the 
notion  of  an  assignment  of  its  rights  to  the  bridge  *company,  and  r^,. .,, 
prove  that  every  party  to  this  proceeding  intended,  that  its  fran-  * 
chises,  whatever  they  were,  should  be  resumed  by  the  state,  and  be  no 
longer  held  by  any  individual  or  corporation  ?  With  such  evidence  before 
us,  there  can  be  no  ground  for  presuming  a  conveyance  to  the  plaintiffs. 
There  was  no  reason  for  such  a  conveyance  ;  there  was  every  reason  against 
it  ;  and  the  arrangements  proposed  by  the  charter  to  the  bridge,  could  not 
have  been  carried  into  full  effect,  unless  the  rights  of  the  ferry  were  entirely 
extinguished. 

It  is,  however,  said,  that  the  payment  of  the  200/.  a  year  to  the  college, 
as  provided  for  in  the  law,  gives  to  the  proprietors  of  the  bridge  an  equit- 
able claim  to  be  treated  as  the  assignees  of  their  interest ;  and  by  substi- 
tution, upon  chancery  principles,  to  be  clothed  with  all  their  rights.  The 
answer  to  this  argument  is  obvious.  This  annual  sum  was  intended  to  be 
paid  out  of  the  proceeds  of  the  tolls,  which  the  company  were  authorized  to 
collect.  The  amount  of  the  tolls,  it  must  be  presumed,  was  graduated  with 
a  view  to  this  incumbrance,  as  well  as  to  every  other  expenditure  to 
which  the  company  might  be  subjected,  under  the  provisions  of  their  char- 
ter. The  tolls  were  to  be  collected  from  the  public,  and  it  was  intended, 
that  the  expense  of  the  annuity  to  Harvard  College  should  be  borne  by  the 
public  ;  and  it  is  manifest,  that  it  was  so  borne,  from  the  amount  which  it 
is  admitted  they  received,  until  the  Warren  bridge  was  erected.  Their 
agreement,  therefore,  to  pay  that  sum,  can  give  them  no  equitable  right  to 
be  regarded  as  the  assignees  of  the  college,  and  certainly,  can  furnish  no 
foundation  for  presuming  a  conveyance  ;  and  as  the  proprietors  of  the 
bridge  are  neither  the  legal  nor  equitable  assignees  of  the  college,  it  is  not 
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easy  to  perceive,  how  the  ferry  franchise  can  be  invoked  in  aid  of  their 
claims,  if  it  were  even  still  a  subsisting  privilege,  and  had  not  been  renamed 
by  the  state,  for  the  purpose  of  building  a  bridge  in  its  place. 

Neither  can  the  extent  of  the  pre-existing  ferry-right,  whatever  it  may 
have  been,  have  any  influence  upon  the  construction  of  the  written  charter 
for  the  bridge.  It  does  not,  by  any  means,  follow,  that  because  the  legis- 
lative power  of  Massachusetts,  in  1650,  may  have  granted  to  a  justly- 
favored  seminary  of  learning,  the  exclusive  right  of  ferry  between  Boston 
and  Charlestown,  they  would,  in  1785,  give  the  same  extensive  privilege  to 
another  corporation,  who  were  about  to  erect  a  bridge  in  the  same  place. 
^  ,  The  fact  that  such  a  right  ♦was  granted  to  the  college,  cannot,  by 
J  any  sound  rule  of  construction,  be  used  to  extend  the  privileges  of 
the  bridge  company,  beyond  what  the  words  of  the  charter  naturally  and 
legally  import.  Increased  population,  longer  experience  in  legislation,  the 
different  character  of  the  corporations  which  owned  the  ferry  from  that 
which  owned  the  bridge,  might  well  have  induced  a  change  in  the  policy  of 
the  state  in  this  respect  ;  and  as  the  franchise  of  the  ferry,  and  that  of  the 
bridge,  are  different  in  their  nature,  and  were  each  established  by  separate 
grants,  which  have  no  words  to  connect  the  privileges  of  the  one  with  the 
privileges  of  the  other,  there  is  no  rule  of  legal  interpretation,  which  would 
authorize  the  court  to  associate  these  grants  together,  and  to  infer  that  any 
privilege  was  intended  to  be  given  to  the  bridge  company,  merely  because 
it  had  been  conferred  on  the  ferry.  The  charter  to  the  bridge  is  a  written 
instrument  which  must  speak  for  itself,  and  be  interpreted  by  its  own  terms. 

This  brings  us  to  the  act  of  the  legislature  of  Massachusetts,  of  1786,  by 
which  the  plaintiffs  were  incorporated  by  the  name  of  "The  Proprietors  of 
the  Charles  River  Bridge  ;"  and  it  is  here,  and  in  the  law  of  1 792,  prolong- 
ing their  charter,  that  we  must  look  for  the  extent  and  nature  of  the  fran- 
chise conferred  upon  the  plaintiffs.  Much  has  been  said  in  the  argument 
of  the  principles  of  construction  by  which  this  law  is  to  be  expounded,  and 
what  undertakings,  on  the  part  of  the  state,  may  be  implied.  The  court 
think  there  can  be  no  serious  difficulty  on  that  head.  It  is  the  grant  of  cer- 
tain franchises,  by  the  public,  to  a  private  corporation,  and  in  a  matter 
where  the  public  interest  is  concerned.  The  rule  of  construction  in  such 
cases  is  well  settled,  both  in  England,  and  by  the  decisions  of  our  own 
tribunals.  In  the  case  of  the  Proprietors  of  the  Stourbridge  Canal  v. 
Wheeley  and  others,  2  B.  <fe  Ad.  793,  the  court  say,  "  the  canal  having  been 
made  under  an  act  of  parliament,  the  rights  of  the  plaintiffs  are  derived 
entirely  from  that  act.  This,  like  many  other  cases,  is  a  bargain  between  a 
company  of  adventurers  and  the  public,  the  terms  of  which  are  expressed 
in  the  statute  ;  and  the  rule  of  construction  in  all  such  cases,  is  now  fully 
established  to  be  this — that  any  ambiguity  in  the  terms  of  the  contract, 
must  operate  against  the  adventurers,  and  in  favor  of  the  public,  and  the 
plaintiffs  can  claim  nothing  that  is  not  clearly  given  them  by  the  act."  And 
the  doctrine  thus  laid  down  is  abundantly  sustained  by  the  authorities 
referred  to  in  this  decision.  The  case  itself  was  as  strong  a  one  as  could 
^  -.  well  be  imagined,  for  giving  to  the  *canal  company,  by  implication, 
J  a  right  to  the  tolls  they  demanded.  Their  canal  had  been  used  by  the 
defendants,  to  a  very  considerable  extent,  in  transporting  large  quantities 
of  coal.  The  rights  of  all  persons  to  navigate  the  canal,  were  expressly 
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secured  by  the  act  of  parliament ;  so  that  the  company  could  not  prevent 
them  from  nsing  it,  and  the  toll  demanded  was  admitted  to  be  reasonable. 
Yet,  as  they  only  used  one  of  the  levels  of  the  canal,  and  did  not  pass 
through  the  locks  ;  and  the  statute,  in  giving  the  right  to  exact  toll,  had 
given  it  for  articles  which  passed  "  through  any  one  or  more  of  the  locks," 
and  had  said  nothing  as  to  toll  for  navigating  one  of  the  levels ;  the  court 
held,  that  the  right  to  demand  toll,  in  the  latter  case,  could  not  be  implied, 
and  that  the  company  were  not  entitled  to  recover  it.  This  was  a  fair  case 
for  an  equitable  construction  of  the  act  of  incorporation,  and  for  an  implied 
grant,  if  such  a  rule  of  construction  could  ever  be  permitted  in  a  law  of 
that  description.  For  the  canal  had  been  made  at  the  expense  of  the  com- 
pany ;  the  defendants  had  availed  themselves  of  the  fruits  of  their  labors, 
and  used  the  canal  freely  and  extensively  for  their  own  profit.  Still,  the 
right  to  exact  toll  could  not  be  implied,  because  such  a  privilege  was  not 
found  in  the  charter. 

Borrowing,  as  we  have  done,  our  system  of  jurisprudence  from  the  Eng- 
lish law  ;  and  having  adopted,  in  every  other  case,  civil  and  criminal,  its  rules 
for  the  construction  of  statutes ;  is  there  anything  in  our  local  situation,  or 
in  the  nature  of  our  political  institutions,  which  should  lead  us  to  depart 
from  the  principle,  where  corporations  are  concerned  ?  Are  we  to  apply  to 
acts  of  incorporation,  a  rule  of  construction  differing  from  that  of  the  Eng- 
lish law,  and,  by  implication,  make  the  terms  of  a  charter,  in  one  of  the  states, 
more  unfavorable  to  the  public,  than  upon  an  act  of  parliament,  framed  in 
the  same  words,  would  be  sanctioned  in  an  English  court  ?  Can  any  good 
reason  be  assigned,  for  excepting  this  particular  class  of  cases  from  the  oper- 
ation of  the  general  principle ;  and  for  int«*oducing  a  new  and  adverse  rule 
of  construction,  in  favor  of  corporations,  while  we  adopt  and  adhere  to  the 
rules  of  construction  known  to  the  English  common  law,  in  every  other  case, 
without  exception  ?  We  think  not ;  and  it  would  present  a  singular  specta- 
cle, if,  while  the  courts  in  England  are  restraining,  within  the  strictest  lim- 
its, the  spirit  of  monopoly,  and  exclusive  privileges  in  nature  of  monopolies, 
and  confining  corporations  to  the  privileges  plainly  given  to  them  in  their 
charter ;  the  courts  of  this  country  should  be  found  enlarging  *these  r^g^^ 
privileges  by  implication  ;  and  construing  a  statute  more  unfavorably  ^ 
to  the  public,  and  to  the  rights  of  community,  than  would  be  done  in  a  like 
case  in  an  English  court  of  justice. 

But  we  are  not  now  left  to  determine,  for  the  first  time,  the  rules  by 
which  public  grants  are  to  be  construed  in  this  country.  The  subject  has 
already  been  considered  in  this  court ;  and  the  rule  of  construction,  above 
stated,  fully  established.  In  the  case  of  the  Uiiited  States  v.  Arredondo^ 
8  Pet.  738,  the  leading  cases  upon  this  subject  are  collected  together  by  the 
learned  judge  who  delivered  the  opinion  of  the  court ;  and  the  principle 
recognised,  that  in  grants  by  the  public,  nothing  passes  by  implication. 
The  rule  is  still  more  clearly  and  plainly  stated  in  the  case  of  Jackson  v. 
Lamphirey  3  Pet.  289.  That  was  a  grant  of  land  by  the  state  ;  and  in  speak- 
ing of  this  doctrine  of  implied  covenants,  in  grants  by  the  state,  the  court 
use  the  following  language,  which  is  strikingly  applicable  to  the  case  at 
bar  :  "  The  only  contract  made  by  the  state,  is  the  grant  to  John  Cornelius, 
his  heirs  and  assigns,  of  the  land  in  question.  The  patent  contains  no  cove- 
nant to  doy  or  not  to  do,  any  further  act  in  relation  to  the  land  ;  and  we  do 
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not  feol  ourselves  at  liberty,  in  this  case,  to  create  one  by  implication.  The 
state  has  not,  by  this  act,  impaired  the  force  of  the  grant ;  it  does  not  pro- 
fess or  attempt  to  take  the  land  from  the  assigns  of  Cornelius,  and  gave  it 
to  one  not  claiming  under  him  ;  neither  does  the  award  produce  that  effect ; 
the  grant  remains  in  full  force  ;  the  property  conveyed  is  held  by  his  gran- 
tee, and  the  state  asserts  no  claim  to  ii."  The  same  rule  of  construction  is 
also  stated  in  the  case  of  Beaty  v.  Lessee  of  Knowler^  4  Pet.  168,  decided 
in  this  court  in  1830.  In  delivering  their  opinion  in  that  case,  the  court 
say  :  "  That  a  corporation  is  strictly  limited  to  the  exercise  of  those  powers 
which  are  spocifically  conferred  on  it,  will  not  be  denied.  The  exercise  of 
the  corporate  franchise  being  restrictive  of  individual  rights,  cannot  be 
extended  beyond  the  letter  and  spirit  of  the  act  of  incorporation." 

But  the  case  most  analogous  to  this,  and  in  which  the  question  came 
more  directly  before  the  court,  is  the  case  of  the  Providence  Hank  v.  Bil- 
lingSy  4  Pet.  614,  which  was  decided  in  1830.  In  that  case,  it  appeared, 
that  the  legislature  of  Rhode  Island  had  chartered  the  bank,  in  the  usual 
form  of  such  acts  of  incorporation.  The  charter  contained  no  stipulation  on 
the  part  of  the  state,  that  it  would  not  impose  a  tax  on  the  bank,  nor  any 
reservation  of  the  right  to  do  so.  It  was  silent  on  this  point.  Afterwards, 
*5471  ^  ^^^  *wa8  passed,  imposing  a  tax  on  all  banks  in  the  state  ;  and  the 
■'  right  to  impose  this  tax  was  resisted  by  the  Providence  Bank,  upon 
the  ground,  that  if  the  state  could  impose  a  tax,  it  might  tax  so  heavily  as 
to  render  the  franchise  of  no  value,  and  destroy  the  institution  ;  that  the 
charter  was  a  contract,  and  that  a  power  which  may  in  effect  destroy  the 
charter  is  inconsistent  with  it,  and  is  impliedly  renounced  by  granting  it. 
But  the  court  said,  that  the  taxing  power  was  of  vital  importance,  and 
essential  to  the  existence  of  government ;  and  that  the  relinquishment  of 
such  a  power  is  never  to  be  assumed.  And  in  delivering  the  opinion  of  the 
court,  the  late  chief  justice  states  the  principle,  in  the  following  clear  and 
emphatic  language.  Speaking  of  the  taxing  power,  he  says,  "as  the  whole 
community  is  interested  in  retaining  it  undiminished,  that  community  has 
a  right  to  insist  that  its  abandonment  ought  not  to  be  presumed,  in  a  case 
in  which  the  deliberate  purpose  of  the  state  to  abandon  it  does  not  appear." 
The  case  now  before  the  court  is,  in  principle,  precisely  the  same.  It  is  a 
charter  from  a  state  ;  the  act  of  incorporation  is  silent  in  relation  to  the  con- 
tested power.  The  argument  in  favor  of  the  proprietors  of  the  Charles  River 
bridge,  is  the  same,  almost  in  words,  with  that  used  by  the  Providence 
Bank ;  that  is,  that  the  power  claimed  by  the  state,  if  it  exists,  may  be  so 
used  as  to  destroy  the  value  of  the  franchise  they  have  granted  to  the  cor- 
poration. The  argument  must  receive  the  same  answer  ;  and  the  fact  that 
the  power  has  been  already  exercised,  so  as  to  destroy  the  value  of  the  fran- 
chise, cannot  in  any  degree  affect  the  principle.  The  existence  of  the  power 
does  not,  and  cannot,  depend  upon  the  circumstance  of  its  having  been 
exercised  or  not. 

It  may,  perhaps,  be  said,  that  in  the  case  of  the  Providence  Bank,  this 
court  were  speaking  of  the  taxing  power  ;  which  is  of  vital  importance  to 
the  very  existence  of  every  government.  But  the  object  and  end  of  all 
government  is  to  promote  the  happiness  and  prosperity  of  the  community 
by  which  it  is  established  ;  and  it  can  never  be  assumed,  that  the  govern- 
ment intended  to  diminish  its  power  of  accomplishing  the  end  for  which  it 
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was  created.  And  in  a  country  like  ours,  free,  active  and  enterprising,  con- 
tinually advancing  in  numbers  and  wealth,  new  channels  of  communication 
are  daily  found  necessary,  both  for  travel  and  trade,  and  are  essential  to  the 
comfort,  convenience  and  prosperity  of  the  people.  A  state  ought  never  to 
be  presumed  to  surrender  this  power,  because,  like  the  taxing  power,  the 
whole  community  have  an  interest  in  *preserving  it  undiminished,  r^e^o 
And  when  a  corporation  alleges,  that  a  state  has  surrendered,  for  ^ 
seventy  years,  its  power  of  improvement  and  public  accommodation,  in  a 
great  and  important  line  of  travel,  along  which  a  vast  number  of  its  citizens 
must  daily  pass,  the  community  have  a  right  to  insist,  in  the  language  of 
this  court,  above  quoted,  ^'  that  its  abandonment  ought  not  to  be  presumed, 
in  a  case,  in  which  the  deliberate  purpose  of  the  state  to  abandon  it  does 
not  appear."  The  continued  existence  of  a  government  would  be  of  no  great 
value,  if,  by  implications  and  presumptions,  it  was  disarmed  of  the  powers 
necessary  to  accomplish  the  ends  of  its  creation,  and  the  functions  it  was 
designed  to  perform,  transferred  to  the  hands  of  privileged  corporations. 
The  rule  of  construction  announced  by  the  court,  was  not  confined  to  the 
taxing  power,  nor  is  it  so  limited,  in  the  opinion  delivered.  On  the  contrary, 
it  was  distinctly  placed  on  the  ground,  that  the  interests  of  the  community 
were  concenud  in  preserving,  undiminished,  the  power  then  in  question  ; 
and  whenever  any  power  of  the  state  is  said  to  be  surrendered  or  diminished, 
whether  it  be  the  taxing  power,  or  any  other  aflFecting  the  public  interest, 
the  same  principle  applies,  and  the  rule  of  construction  must  be  the  same. 
No  one  will  question,  that  the  interests  of  the  great  body  of  the  people  of 
the  state,  would,  in  this  instance,  be  aflFected  by  the  surrender  of  this  great 
line  of  travel  to  a  single  corporation,  with  the  right  to  exact  toll,  and  exclude 
competition,  for  seventy  years.  While  the  rights  of  private  property  are 
sacredly  guarded,  we  must  not  forget,  that  the  community  also  have  rights, 
and  that  the  happiness  and  well-being  of  every  citizen  depends  on  their 
faithful  preservation. 

Adopting  the  rule  of  construction  above  stated  as  the  settled  one,  wo 
proceed  to  apply  it  to  the  charter  of  1785,  to  the  proprietors  of  the  Charles 
River  bridge.  This  act  of  incorporation  is  in  the  usual  form,  and  the  privi- 
leges such  as  are  commonly  given  to  corporations  of  that  kind.  It  confers 
on  them  the  ordinary  faculties  of  a  corporation,  for  the  purpose  of  building 
the  bridge  ;  and  establishes  certain  rates  of  toll,  which  the  company  arc 
authorized  to  take  :  this  is  the  whole  grant.  There  is  no  exclusive  privilege 
given  to  them  over  the  waters  of  Charles  river,  above  or  below  their  bridge  ; 
no  right  to  erect  another  bridge  themselves,  nor  to  prevent  other  persons 
from  erecting  one  ,  no  engagement  from  the  state,  that  another  shall  not  be 
erected  ;  and  no  undertaking  not  to  sanction  competition,  nor  to  make 
improvements  that  may  diminish  the  amount  of  its  income.  Upon  all  these 
subjects,  the  charter  is  silent  ;  and  ^nothing  is  said  in  it  about  a  line  r*^^^ 
of  travel,  so  much  insisted  on  in  the  argument,  in  which  they  are  to  *■ 
have  exclusive  privileges.  No  words  are  used,  from  which  an  intention  to 
grant  any  of  these  rights  can  be  inferred  ;  if  the  plaintiff  is  entitled  to  them, 
it  must  be  implied,  simply,  from  the  nature  of  the  grant  ;  and  cannot  be 
inferred,  from  the  words  by  which  the  grant  is  made. 

The  relative  position  of  the  Warren  bridge  has  already  been  described. 
It  does  not  interrupt  the  passage  over  the  Charles  River  bridge,  nor  make 
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the  way  to  it,  or  from  it,  less  coovenient.  None  of  the  facalties  or  franchises 
granted  to  that  corporation,  have  been  revoked  by  the  legislature  ;  and  its 
right  to  take  the  tolls  granted  by  the  charter  remains  unaltered.  In  short, 
all  the  franchises  and  rights  of  property,  enumerated  in  the  charter,  and 
there  mentioned  to  have  been  granted  to  it,  remain  unimpaired.  But  its 
income  is  destroyed  by  the  Warren  bridge;  which,  being  free,  draws  off 
the  passengers  and  property  which  would  have  gone  over  it,  and  renders 
their  franchise  of  no  value.  This  is  the  gist  of  the  complainant ;  for  it  is 
not  pretended,  that  the  erection  of  the  Warren  bridge  would  have  done  them 
any  injury,  or  iu  any  degree  affected  their  right  of  property,  if  it  had  not 
diminished  the  amount  of  their  tolls.  In  order,  then,  to  entitle  themselves 
to  relief,  it  is  necessary  to  show,  that  the  legislature  contracted  not  to  do 
the  act  of  which  they  complain  ;  and  that  they  impaired,  or  in  other  words, 
violated,  that  contract,  by  the  erection  of  the  Warren  bridge. 

The  inquiry,  then,  is,  does  the  charter  contain  such  a  contract  on  the  part 
of  the  state  ?  Is  there  any  such  stipulation  to  be  found  in  that  instrument  ? 
It  must  be  admitted  on  all  hands,  that  there  is  none ;  no  worda  that  even 
relate  to  another  bridge,  or  to  the  diminution  of  their  tolls,  or  to  the  line  of 
travel.  If  a  contract  on  that  subject  can  be  gathered  from  the  charter,  it 
nius«t  be  by  implication  ;  and  cannot  be  found  iu  the  words  used.  Can  such 
an  agreement  be  implied?  The  rule  of  construction  before  stated  is  an 
ansv.  er  to  the  question  :  in  charters  of  this  description,  no  rights  are  taken 
from  the  public,  or  given  to  the  corporation,  beyond  those  which  the  words 
of  the  charter,  by  their  natural  and  proper  construction,  purport  to  convey. 
There  are  no  words  which  import  such  a  contract  as  the  plaintiffs  in  error 
contend  for,  and  none  can  be  implied  ;  and  the  same  answer  must  be  given 
to  them  that  was  given  by  this  court  to  Providence  Bank.  The  whole 
community  are  interested  in  this  inquiry,  and  they  have  a  right  to  require 
^j  ,  that  the  power  of  promoting  their  *comfort  and  convenience,  and  of 
-I  advancing  the  public  prosperity,  by  providing  safe,  convenient  and 
cheap  ways  for  the  transportation  of  produce,  and  the  purposes  of  travel, 
shall  not  be  construed  to  have  been  surrendered  or  diminbhed  by  the  state ; 
unless  it  shall  appear  by  plain  words,  that  it  was  intended  to  be  done. 

But  the  case  before  the  court  is  even  still  stronger  against  any  such 
implied  contract,  as  the  plaintiffs  in  error  contend  for.  The  Charles  River 
bridge  was  completed  in  1V86  ;  the  time  limited  for  the  divration  of  the 
corporation,  by  their  original  charter,  expired  in  1826.  When,  therefore, 
the  law  passed  authorizing  the  erection  of  the  Warren  bridge,  the  proprie- 
tors of  Charles  River  bridge  held  their  corporate  existence  under  the  Uw  of 
1792,  which  extended  their  charter  for  thirty  years  ;  and  the  rights,  privi- 
leges and  franchises  of  the  company,  must  depend  upon  the  construction  of 
the  last-mentioned  law,  taken  in  connection  with  the  act  of  1785. 

The  act  of  1792,  which  extends  the  charter  of  this  bridge,  incorporates 
another  company,  to  build  a  bridge  over  Charles  river  ;  furnishing  another 
communication  with  Boston,  and  distant  only  between  one  and  two  miles 
t'um  the  old  bridge.  The  first  six  sections  of  this  act  incorporate  the 
proprietors  of  the  West  Boston  bridge,  and  define  the  privileges,  and  describe 
the  duties  of  that  corporation.  In  the  7th  section,  there  is  the  following 
recital :  "  And  whereas,  the  erection  of  Charles  River  bridge  was  a  work  of 
hazard  and  public  utility,  and  another  bridge  in  the  place  of  West  Boston 
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bridge  may  diminish  the  emoluments  of  Charles  River  bridge  ;  therefore, 
for  the  encouragement  of  enterprise,"  they  proceed  to  extend  the  charter  of 
the  Charles  River  bridge,  and  to  continue  it  for  the  term  of  seventy  years 
from  the  day  the  bridge  was  completed  ;  subject  to  the  conditions  prescribed 
in  the  original  act,  and  to  be  entitled  to  the  same  tolls.  It  appears,  then, 
that  by  the  same  act  that  extended  this  charter,  the  legislature  established 
another  bridge,  which  they  knew  would  lesser,  its  profits  ;  and  tbis,  too, 
before  the  expiration  of  the  first  charter,  and  only  seven  years  after  it  was 
granted  ;  thereby  showing,  that  the  state  did  not  suppose,  that,  by  the  terms 
it  had  used  in  the  first  law,  it  had  deprived  itself  of  the  power  of  making 
such  public  improvements  as  might  impair  the  profits  of  the  Charles  Jliver 
bridge  ;  and  from  the  language  used  in  the  clauses  of  the  law  by  which  the 
charter  is  extended,  it  would  seem,  that  the  legislature  were  especially  care- 
ful to  exclude  any  inference  that  the  extension  was  made  upon  the  ground 
of  *compromi8e  with  the  bridge  company,  or  as  a  compensation  for  rjURj. . 
rights  impaired.  On  the  contrary,  words  are  cautiously  employed  '■ 
to  exclude  that  conclusion  ;  and  the  extension  is  declared  to  bo  granted  as 
a  reward  for  the  hazard  they  had  run,  and  '^  for  the  encouragement  of  enter- 
prise." The  extension  was  given,  because  the  company  had  undertaken  and 
executed  a  work  of  doubtful  success ;  and  the  improvements  which  the 
legislature  then  contemplated,  might  diminish  the  emoluments  they  had 
expected  to  receive  from  it. 

It  results  from  this  statement,  that  the  legislature,  in  the  very  law  ex- 
tending the  charter,  asserts  its  rights  to  authorize  improvements  over 
Charles  river  which  would  take  off  a  portion  of  the  travel  from  this  bridge 
and  diminish  its  profits ;  and  the  bridge  company  accept  the  renewal  thus 
given,  and  thus  carefully  connected  with  this  assertion  of  the  right  on  the 
part  of  the  state.  Can  they,  when  holding  their  corporate  existence  under 
this  law,  and  deriving  their  franchises  altogether  from  it,  add  to  the  privi- 
leges expressed  in  their  charter,  an  implied  agreement,  which  is  in  direct 
conflict  with  a  portion  of  the  law  from  which  they  derive  their  corporate 
existence  ?  Can  the  legislature  be  presumed  to  have  taken  upon  themselves 
an  implied  obligation,  contrary  to  its  own  acts  and  declarations  contained  in 
the  same  law?  It  would  be  difiicult  to  find  a  case  justifying  such  an 
implication,  even  between  individuals ;  still  less  will  it  be  found,  where 
sovereign  rights  are  concerned,  and  where  the  interests  of  a  whole  commu- 
nity would  be  deeply  affected  by  such  an  implication.  It  would,  indeed,  be 
a  strong  exertion  of  judicial  power,  acting  upon  its  own  views  of  what 
justice  required,  and  the  parties  ought  to  have  done,  to  raise,  by  a  sort 
of  judicial  coercion,  an  implied  contract,  and  infer  it  from  the  nature  of  the 
very  instrument  in  which  the  legislature  appear  to  have  taken  pains  to  use 
words  which  disavow  and  repudiate  any  intention,  on  the  part  of  the  state, 
to  make  such  a  contract. 

Indeed,  the  practice  and  usage  of  almost  every  state  in  the  Union,  old 
enough  to  have  commenced  the  work  of  internal  improvement,  is  opposed 
to  the  doctrine  contended  for  on  the  part  of  the  plaintiffs  in  error.  Turnpike 
roads  have  been  made  in  succession,  on  the  same  line  of  travel ;  the  later 
ones  interfering  materially  with  the  profits  of  the  first.  These  corporations 
have,  in  some  instances,  been  utterly  ruined  by  the  introduction  of  newer 
and  better  modes  of  transportation  and  travelling.  In  some  cases,  rail- 
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roads  have  rendered  the  turnpike  roads  on  the  same  line  of  travel  so  entirely 
*662l  "^^^^^^>  ^^*^  ^^®  *franchi8e  of  the  turnpike  corporation  is  not  worth 
-*  preserving.  Yet  in  none  of  these  cases  have  the  corporation  supposed 
that  their  privileges  were  invaded,  or  any  contract  violated  on  the  part  of 
the  state.  Amid  the  multitude  of  cases  which  have  occurred,  and  have  been 
daily  occurring,  for  the  last  forty  or  fifty  years,  this  is  the  first  instance  in 
which  such  an  implied  contract  has  been  contended  for,  and  this  court  called 
upon  to  infer  it,  from  an  ordinary  act  of  incorporation,  containing  nothing 
more  than  the  usual  stipulations  and  provisions  to  be  found  in  every  such 
law.  The  absence  of  any  such  controversy,  when  there  must  have  been  so 
many  occasions  to  give  rise  to  it,  proves,  that  neither  states,  nor  individuals, 
nor  corporations,  ever  imagined  that  such  a  contract  could  be  implied  from 
such  charters.  It  shows,  that  the  men  who  voted  for  these  laws,  never 
imagined  that  they  were  forming  such  a  contract ;  and  if  we  maintain  that 
they  have  made  it,  we  must  create  it  by  a  legal  fiction,  in  opposition  to  the 
truth  of  the  fact,  and  the  obvious  intention  of  the  party.  We  cannot  deal 
thus  with  the  rights  reserved  to  the  states  ;  and  by  legal  intendments  and 
mere  technical  reasoning,  take  away  from  them  any  portion  of  that  power 
over  their  own  internal  police  and  improvement,  which  is  so  necessary  to 
their  well-being  and  prosperity. 

And  what  would  be  the  fruits  of  this  doctrine  of  implied  contracts,  on 
the  part  of  the  states,  and  of  property  in  a  line  of  travel,  by  a  corporation, 
if  it  would  now  be  sanctioned  by  this  court  ?  To  what  results  would  it 
lead  us?  If  it  is  to  be  found  in  the  charter  to  this  bridge,  the  same  process 
of  reasoning  must  discover  it,  in  the  various  acts  which  have  been  passed, 
within  the  last  forty  years,  for  turnpike  companies.  And  what  is  to  be  the 
extent  of  the  privileges  of  exclusion  on  the  different  sides  of  the  road  ?  The 
counsel  who  have  so  ably  argued  this  case,  have  not  attempted  to  define  it 
by  any  certain  boundaries.  How  far  must  the  new  improvement  be  distant 
from  the  old  one?  How  near  may  you  approach,  without  invading  its  rights 
in  the  privileged  line?  If  this  court  should  establish  the  principles  now  con- 
tended for,  what  is  to  become  of  the  numerous  railroads  established  on  the 
same  line  of  travel  with  turnpike  companies  ;  and  which  have  rendered  the 
franchises  of  the  turnpike  corporations  of  no  value  ?  Let  it  once  be  under- 
stood, that  such  charters  carry  with  them  these  implied  contracts,  and  give 
this  unknown  and  undefined  property  in  a  line  of  travelling  ;  and  you  will 
soon  find  the  old  turnpike  corporations  awakening  from  their  sleep,  and 
^  ,  calling  *upon  this  court  to  put  down  the  improvements  which  have 
-*  taken  their  place.  The  millions  of  property  which  have  been 
invested  in  railroads  and  canals,  upon  lines  of  travel  which  had  been  before 
occupied  by  turnpike  corporations,  will  be  put  in  jeopardy.  We  shall  be 
thrown  back  to  the  improvements  of  the  last  century,  and  obliged  to  stand 
still,  until  the  claims  of  the  old  turnpike  corporations  shall  be  satisfied  ;  and 
they  shall  consent  to  permit  these  states  to  avail  themselves  of  the  lights  of 
modern  science,  and  to  partake  of  the  benefit  of  those  improvements  which 
are  now  adding  to  the  wealth  and  prosperity,  and  the  convenience  and  com- 
fort, of  every  other  part  of  the  civilized  world.  Nor  is  this  all.  This  court 
will  find  itself  compelled  to  fix,  by  some  arbitrary  rule,  the  width  of  this 
new  kind  of  property  in  a  line  of  travel ;  for  if  such  a  right  of  property 
exists,  we  have  no  lights  to  guide  us  in  marking  out  its  extent,  unless, 
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indeed,  we  resort  to  the  old  feudal  grants,  and  to  the  exclusive  rights  of 
ferries,  by  prescription,  between  towns  ;  and  are  prepared  to  decide  that 
when  a  turnpike  road  from  one  town  to  another,  had  been  made,  no  rail- 
road or  canal,  between  these  two  points,  could  afterwards  be  established. 
This  court  are  not  prepared  to  sanction  principles  which  must  lead  to  such 
results. 

Many  other  questions,  of  the  deepest  importance,  have  been  raised  and 
elaborately  discussed  in  the  argument.  It  is  not  necessary,  for  the  decision 
of  this  case,  to  express  our  opinion  upon  them ;  and  the  court  deem  it  proper 
to  avoid  volunteering  an  opinion  on  any  question,  involving  the  construction 
of  the  constitution,  where  the  case  itself  does  not  bring  the  question  directly 
before  them,  and  make  it  their  duty  to  decide  upon  it.  Some  questions, 
also,  of  a  purely  technical  character,  have  been  made  and  argued,  as  to  the 
form  of  proceeding  and  the  right  to  relief.  But  enough  appears  on  the 
record,  to  bring  out  the  great  question  in  contest ;  and  it  is  the  interest  of 
all  parties  concerned,  that  the  real  controversy  should  be  settled,  without 
further  delay  :  and  as  the  opinion  of  the  court  is  pronounced  on  the  main 
question  in  dispute  here,  and  disposes  of  the  whole  case,  it  is  altogether  un- 
necessary to  enter  upon  the  examination  of  the  forms  of  proceeding,  in 
which  the  parties  have  brought  it  before  the  court. 

The  judgment  of  the  supreme  judicial  court  of  the  commonwealth  of 
Massachusetts,  dismissing  the  plaintiffs'  bill,  must,  therefore,  be  affirmed, 
with  costs. 

*McLba.n,  Justice. — This  suit  in  chancery  was  commenced  in  the  r4eeej 
suprime  court  of  Massachusetts,  where  the  bill  was  dismissed,  by  a  ' 
decree  pro  form df  the  members  of  that  court  being  equally  divided  in  opion- 
ion  ;  and  a  writ  of  error  was  taken  to  this  court,  on  the  ground,  that  the 
right  asserted  by  the  complainants,  and  which  has  been  violated,  under 
the  charter  of  the  respondents,  is  protected  by  a  special  provision  in  the  fed- 
eral constitution. 

The  complainants'  right  is  founded  on  an  act  of  the  legislature  of  Massa*- 
chusctts,  passed  March  9th,  1785,  which  incorporated  certain  individuals, 
and  authorized  them  to  erect  a  bridge  over  Charles  river,  a  navigable  stream 
between  Boston  and  Charlestown,  and  an  amendatory  act,  passed  in  1791, 
extending  the  charter  thirty  years.  As  explanatory  of  this  right,  if  not  the 
ground  on  which  it  in  part  rests,  a  reference  is  made  to  an  ancient  ferry,  over 
the  same  river,  which  was  held  by  Harvard  College  ;  and  the  right  of  which 
was  transferred,  it  is  contended,  in  equity,  if  not  in  law,  to  the  bridge  com- 
pany. The  wrong  complained  of,  consists  in  the  construction  of  a  new 
bridge,  over  the  same  river,  under  a  recent  act  of  the  legislature,  within  a 
few  rods  of  the  old  one,  and  which  takes  away  the  entire  profits  of  the  old 
bridge. 

The  act  to  establish  the  Charles  River  bridge  required  it  to  be  con- 
structed within  a  limited  time,  of  certain  dimensions,  to  be  kept  in  repair,  and 
to  afford  certain  specified  accommodations  to  the  public.  The  company  were 
authorized  to  charge  certain  rates  of  toll  ;  and  they  were  required  to  pay, 
annually,  200/.  to  Harvard  College.  The  first  charter  was  granted  for  forty 
years.  The  facts  proved  in  the  case  show  that  a  bridge  of  the  description 
required  by  the  act  of  1 786,  was  constructed  within  the  time  limited  ;  that 
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the  annual  payment  has  been  made  to  the  college  ;  and  that,  in  every  otiior 
respect,  the  corporation  has  faithfully  performed  the  conditions  and  duties 
enjoined  on  it. 

It  is  contended,  that  the  charter  granted  to  the  respondents,  violates  the 
obligation  of  that  which  had  been  previously  granted  to  the  complainants ; 
and  that,  consequently,  it  is  in  conflict  with  that  provision  of  the  constitu- 
tion which  declares,  that  no  "state  shall  pass  any  law  impairing  the  obliga- 
tion of  contracts." 

In  the  investigation  of  this  case,  the  first  inquiry  which  seems  naturally 
^  ,  *to  arise  is,  as  to  the  nature  and  extent  of  the  right  asserted  by  the 
J  complainants.  As  early  as  the  year  1631,  a  ferry  was  established 
across  Charles  river,  by  the  colonial  government  of  Massachusetts  Bay.  In 
1640,  the  general  court  say,  "  that  the  ferry  is  granted  to  the  college."  From 
this  time,  the  profits  of  the  ferry  were  received  by  the  college,  and  it  was 
required,  by  various  statutes,  under  certain  penalties,  to  keep  certain  boats, 
Ac,  for  the  accommodation  of  the  public.  This  duty  was  performed  by  the 
college  ;  and  it  continued  to  occupy  the  ferry  until  the  Charles  River  bridge 
was  constructed. 

From  the  above  act  of  the  general  court,  and  others  which  have  been 
shown,  and  the  unmolested  use  of  the  ferry  for  more  than  140  years,  by  the 
college,  it  would  seem,  that  its  right  to  this  use  had  received  all  the  sanctions 
necessary  to  constitute  a  valid  title.  If  the  right  was  not  founded  strictly 
on  prescription,  it  rested  on  a  basis  equally  unquestionable.  At  the  time  this 
ferry  was  established,  it  was  the  only  public  communication  between  Boston 
and  Charlestown.  These  places,  and  especially  the  latter,  were  then  small  ; 
and  no  greater  accommodation  was  required  than  was  afforded  by  the  ferry. 
Its  franchise  was  not  limited,  it  is  contended,  to  the  ferry-ways  ;  but 
extended  to  the  whole  line  of  travel  between  the  two  towns. 

It  cannot  be  very  material  to  inquire,  whether  this  ferry  was  originally 
public  or  private  property  ;  or  whether  the  landing  places  were  vested  iv 
the  college,  or  their  use  only,  and  the  profits  of  the  ferry.  The  beneficial 
interest  in  the  ferry  was  held  by  the  college,  and  it  received  the  tolls. 
The  regulation  of  the  ferry,  it  being  a  matter  of  public  concern,  belonged 
to  the  government.  It  prescribed  the  number  of  boats  to  be  kept,  and  the 
attendance  necessary  to  be  given  ;  and  on  a  failure  to  comply  with  these 
requisitions,  the  college  would  have  been  subjected  to  the  forfeiture  of  the 
franchise,  and  the  other  penalties  provided  by  statute.  Was  this  right  of  ferry, 
with  all  its  iramuniiies,  transferred  to  the  Charles  River  bridge  company? 

It  is  not  contended,  that  there  is  any  express  assignment  of  this  right, 
by  deed  or  otherwise  ;  but  the  complainants  claim,  that  the  evid'^nce  of  the 
transfer  is  found  in  the  facts  of  the  case.  Before  the  charter  was  granted, 
the  college  was  consulted  on  the  subject ;  as  soon  as  the  bridge  was  con- 
,,j.  I  structed,  the  use  of  the  ferry  ceased  ;  *and  the  college  has  regularly 
J  received  from  the  complainants  the  annuity  of  2001,  This  acquies- 
cence, it  is  contended,  taken  in  connection  with  the  other  facts  in  the  case, 
goes  to  establish  the  relinquishment  of  the  right  to  the  ferry,  for  the  annual 
compensation  required  to  be  paid  under  the  charter.  That  there  was  asul)* 
stitution  of  the  bridge  for  the  ferry,  with  the  consent  of  the  college,  is  evi- 
dent ;  but  there  seems  to  have  been  no  assignment  of  the  rights  of  the  ferry. 
The  original  bridge  charter  was  granted  for  forty  years  ;  at  the  expiration 
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of  which  period,  the  property  of  the  bridge  was  to  revert  to  the  common- 
wealth, "saving  to  the  college  a  reasonable  and  annual  compensation  for  the 
annual  income  of  the  ferry,  which  they  might  have  received,  had  not  said 
bridge  been  erected."  Had  the  bridge  been  destroyed  by  fire  or  otherwise, 
there  was  no  investiture  of  right  to  the  ferry  in  the  complainants,  that  would 
have  enabled  them  to  keep  up  the  ferry,  and  realize  the  profits  of  it.  On 
the  destruction  of  the  bridge,  the  college,  it  is  presumed,  might  have  resumed 
all  the  rights  and  responsibilities  attached  to  the  ferry.  At  least,  it  is  very 
clear,  that  these  rights  and  responsibilities  would  not  have  devolved  on  the 
complainants.  They  stipulated  to  afPord  a  different  accommodation  to  the 
public.  If,  then,  these  rights  could  not  have  been  claimed  and  exercised  by 
the  complainants,  under  such  circumstances ;  how  can  they  be  considered  Us 
enlarging,  or  in  any  way  materially  affecting,  the  franchise  under  the  charter 
of  K85? 

That  the  franchise  of  a  ferry,  at  common  law,  and  in  the  state  of  Mas- 
sachusetts, extends  beyond  the  landing  places,  is  very  clear  from  authority. 
10  Petersd.  53  ;  13  Vin.  513  ;  Willes  612  note  ;  12  East  330  ;  6  Barn.  & 
Ores.  703  ;  Year  Book,  lien.  VI.  22  ;  Roll.  Abr.  140  ;  Fitzh.  428  n  ;  Com. 
Dig.  Market,  C.  2  ;  Piscary,  B.;  Action  on  the  Case,  A.;  3  Bl.  Com.  219  ; 
1  Nott  &  McCord  387  ;  2  Saund.  172  ;  6  Mod.  229  ;  2  Vent.  344  ;  3  Lev. 
220  ;  Com.  Dig.  Patent,  F.  4-7  ;  2  Saund.  72,  n.  4  ;  2  Inst.  406  ;  Chit. 
Prerog.  12,  ch.  3  ;  10,  ch.  2  ;  3  Salk.  198  ;  Willes  512  ;  4  T.  R.  666  ;  Saund. 
114  ;  Cro.  Eliz.  710. 

The  annuity  given  to  the  college  was  a  compensation  for  the  profits  of 
the  ferry  ;  and  shows  a  willingness  by  the  college  to  suspend  its  rights  to  the 
ferry,  during  the  time  specified  in  the  act.  And  if,  indeed,  it  might  be  con* 
strued  into  an  abandonment  of  the  ferry,  still  it  was  an  abandonment  to  the 
public,  on  the  terms  specified,  for  a  better  accommodation.  *'l^he  ^^ 
bridge  was  designed  not  only  to  answer  all  the  purposes  of  the  ferry,  *- 
but  to  enlarge  the  public  convenience.  The  profits  contemplated  by  the 
corporators,  were  not  only  those  which  had  been  realized  from  the  ferry,  but 
such  as  would  arise  from  the  increased  facilities  to  the  public. 

If  there  was  no  assignment  of  the  ferry  franchise  to  the  complainants, 
its  extent  cannot  be  a  matter  of  importance  in  this  investigation  ;  nor  is  it 
necessary  to  inquire  into  the  effect  of  an  assignment,  under  the  circum- 
stances of  the  case,  if  it  had  been  made.  There  is  no  provision  in  the  act 
of  incorporation,  vesting  the  company  with  the  privileges  of  the  ferry. 
A  reference  is  made  to  it  merely  with  the  view  of  fixing  the  site  of  the 
bridge.  The  right  and  obligations  of  the  complainants  must  be  ascertained 
by  the  construction  of  the  act  of  1 785. 

This  act  must  be  considered  in  the  light  of  a  contract,  and  the  law  of 
contracts  applies  to  it.  In  one  sense,  it  is  a  law,  having  passed  through  all 
the  forms  of  legislation,  and  received  the  necessary  sanctions ;  but  it  it 
essentially  a  contract,  as  to  the  obligation  imposed  by  it,  and  the  privileges 
it  confers. 

Much  discusr<ion  has  been  had  at  the  bar,  as  to  the  rule  of  construing 
a  charter  or  grant,  and  many  authorities  have  been  referred  to  on  this  point. 
In  ordinary  cases,  a  grant  is  construed  favorable  to  the  grantee,  and  against 
the  grantor.  But  it  is  contended,  that  in  governmental  grants,  nothing  is 
taken  by  implication.     The  broad  rule,  thus  laid  down,  cannot  be  sustained 
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by  authority.  If  an  office  be  granted  by  name,  all  the  immunities  of  that 
office  are  taken  by  implication.  Whatever  is  essential  to  the  enjoyment  of 
the  thing  granud,  must  be  taken  by  implication.  And  this  rule  holds  good, 
whether  the  grant  emanate  from  the  royal  prerogative  of  the  king,  in  Eng- 
land, or  under  an  act  of  legislation,  in  this  country.  The  general  rule  is, 
that  "  a  grant  of  the  king,  at  the  suit  of  the  grantee,  is  to  be  construed  most 
beneficially  for  the  king,  and  most  strictly  against  the  grantee  ;"  but  grants 
obtained  as  a  matter  of  special  favor  of  the  king,  or  on  a  consideration,  are 
more  liberally  construed.  Grants  of  limited  political  powers  are  construed 
strictly.  Com.  Dig.  tit.  Grant,  E.  6  ;  '2  Dane's  Abr.  683  ;  Stark  v.  McGowau^ 
1  Nott  &  McCord  387  ;  Poph.  79  ;  Moore  474  ;  8  Co.  92  ;  6  Barn.  &  Cres. 
703  ;  6  Ibid.  875  ;  3  M.  &  S.  247  ;  Hargrave  18-23  ;  Angel  on  Tide  Waters 
^  ^  106-7  ;  4  Burr.  216J  ;  4  T.  R.  4.'^9  ;  2  Bos.  *&  Pul.  472  ;  1  T.  R. 
-I  669  ;  I  Conn.  382  ;  17  Johns.  195  ;  3  M.  A  S.  247  ;  6  Mass.  437  ;  1 
Ibid.  231  ;  17  Ibid.  289  ;  Angel  108  ;  4  Mass.  140,  622  ;  Plowd.  336-7  ; 
9  Co.  30  ;  I  Vent.  409  ;  Cro.  Jac.  179  ;  Dyer  80  ;  Saville  132  ;  10  Co.  112  ; 
Com.  Dig.  Grant,  9,  12  ;  Bac.  Abr.  tit.  Prerog.  2  ;  6  Barn.  &  Cres.  875  ; 
I  Mass.  356. 

Where  the  legislature,  with  a  view  of  advancing  the  pnblic  interest  by 
the  construction  of  a  bridge,  a  turnpike-road,  or  any  other  work  of  public 
ntility,  grants  a  charter,  no  reason  is  perceived,  why  such  a  charter  should 
not  be  construed  by  the  same  rule  that  governs  contracts  between  individuals. 
The  public,  through  their  agent,  enter  into  the  contract  with  the  company  ; 
and  a  valuable  consideration  is  received  in  the  construction  of  the  con- 
templated improvement.  This  consideration  is  paid  by  the  company,  and 
sound  policy  requires,  that  its  rights  should  be  ascertained  and  protected,  by 
the  same  rules  as  are  applied  to  private  contracts. 

In  the  argument,  great  reliance  was  placed  on  the  case  of  the  Stour- 
bridge Canal  v.  Wheeley  and  others^  2  Barn.  &  Aid.  792.  The  question  in 
this  case  was,  whether  the  plaintiflFs  had  a  right  to  charge  toll  in  certain 
cases  ;  and  Lord  Tentebden  said,  "the  canal  having  been  made  under  the 
provisions  of  an  act  of  parliament,  the  rights  of  the  plaintifP  arc  derived 
entirely  from  that  act.  This,  like  many  other  cases,  is  a  bargain  between  a 
company  of  adventurers  and  the  public,  the  tenns  of  which  are  expressed 
in  the  statute ;  and  the  rule  of  construction  in  all  such  cases,  is  now  fully 
established  to  be  this — that  any  ambiguity  in  the  terms  of  the  contract 
must  operate  against  the  adventurers,  and  in  favor  of  the  public  ;  and  the 
plaintiffs  can  claim  nothing  which  is  not  clearly  given  to  them  by  the  act.'* 
This  is  relied  on  to  show,  that  nothing  is  taken,  under  such  a  grant,  by 
implication  or  inference.  His  lordship  says,  the  right  must  be  clearly  given 
— he  does  not  say  expressly  given,  which  would  preclude  all  inference.  In 
another  part  of  the  same  opinion,  his  lordship  says,  "  Now,  it  is  quite  cer- 
tain, that  the  company  have  no  right,  expressly  given,  to  receive  any  com- 
pensation, except  the  tonnage  paid  for  goods  carried  through  some  of  the 
locks  on  the  canal,  or  the  collateral  cuts ;  and  it  is,  therefore,  incumbent 
upon  them  to  show  that  they  have  a  right,  clearly  given,  by  inference,  from 
*fi*iOl  ®^"^®  ^^  ^^®  *other  clauses."  May  this  right  be  shown  by  inference  ; 
^  and  is  not  this  implication  ?  The  doctrine  laid  down  in  this  case,  is 
simply  this  :  that  the  right  to  charge  the  toll,  must  be  given  expressly,  or 
it  must  be  clearly  made  out  by  inference.  Does  not  this  case  establish  the 
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doctrine  of  implicatioD,  as  applied  to  the  construction  of  grants  ?  Is  it  not 
the  right  to  pass  by-laws  incident  to  a  corporation  ?  A  right  cannot  be 
claimed  by  a  corporation,  under  ambiguous  terms  ;  it  must  clearly  appear  to 
have  been  granted,  either  in  express  term,  or  by  inference,  as  stated  by  Lord 
Tentebden. 

A  corporate  power  to  impose  a  tax  on  the  land  of  the  company,  as  con 
sidered  in  the  case  of  Beaty  v.  Leasee  of  Knofjolety  4  Pet.  168,  must,  in  its 
nature,  be  strictly  construed  ;  and  so,  in  all  cases  where  corporate  powers- 
in  the  nature  of  legislation,  are  exercised.  In  that  case,  the  directors  were 
authorized  to  impose  a  tax,  under  certain  circumstances  ;  and  the  court 
held,  that  they  had  no  power  to  impose  the  tax,  under  other  circumstances. 

Charles  river  being  a  navigable  stream,  any  obstructions  to  its  naviga- 
tion, by  the  erection  of  a  bridge,  or  any  other  work,  would  have  been  pun- 
ishable, unless  authorized  by  law.  By  the  act  of  1785,  the  complainants 
were  authorized  to  build  the  bridge,  elect  their  officers,  Ac,  and  charge  cer- 
tain rates  of  toll.  The  power  to  tax  passengers,  was  the  consideration  on 
which  the  expense  of  building  the  bridge,  lighting  it,  Ac,  and  keeping  it 
ill  repair,  was  incurred.  The  grant,  then,  of  tolls,  was  the  essential  part  of 
the  franchise.  That  course  of  reasoning  which  would  show  the  consider- 
ation to  consist  in  anything  short  of  this  power  to  tax,  and  the  profit  aris- 
ing therefrom,  is  loo  refined  for  practical  purposes.  The  builders  of  the 
bridge  had,  no  doubt,  a  desire  to  increase  the  public  accommodation  ;  but 
they  looked  chiefly  to  a  profitable  investment  of  their  funds  ;  and  that  part 
of  the  charter  which  secured  this  object,  formed  the  consideration  on  which 
the  work  was  performed. 

But  it  is  said,  there  was  no  exclusive  right  given  ;  and  that,  consequently, 
the  legislature  might  well  cause  another  bridge  to  be  built,  whenever,  in 
their  opinion,  the  public  convenience  required  it.  On  the  other  hand,  it  is 
insisted,  that  the  franchise  of  the  bridge  was  as  extensive  as  that  of  the 
ferry  ;  and  that  the  grant  of  this  franchise  having  been  made  by  the 
legislature,  it  had  no  power  to  grant  a  part  of  it  to  the  new  bridge.  -^ 
♦That  this  part  of  the  case  presents  considerations  of  great  import-  ^  * 
ance,  and  of  much  difficulty,  cannot  be  denied.  To  inquire  into  the  validity 
of  a  solemn  act  of  legislation  is,  at  all  times,  a  task  of  much  delicacy  ;  but 
it  is  peculiarly  so,  when  such  inquiry  is  made  by  a  federal  tribunal,  and 
relates  to  the  act  of  a  state  legislature.  There  are  cases,  however,  in  the 
investigation  of  which  such  an  inquiry  becomes  a  duty  ;  and  then  no  court 
can  shrink,  or  desire  to  shrink,  from  its  performance.  Under  such  cir- 
cumstances, this  duty  will  always  be  performed  with  the  high  respect  due 
to  a  branch  of  the  government,  which,  more  than  any  other,  is  clothed  with 
discretionary  powers,  and  influenced  by  the  popular  will. 

The  right  granted  to  the  Charles  River  bridge  company,  is,  in  its  nature, 
to  a  certain  extent,  exclusive  ;  but  to  measure  this  extent,  presents  the  chief 
difficulty.  If  the  boundaries  of  this  right  could  be  clearly  established,  it 
would  scarcely  be  contended  by  any  one,  that  the  legislature  could,  without 
compensation,  grant  to  another  company  the  whole,  or  any  part  of  it.  As 
well  might  it  undertake  t(*  grant  a  tract  of  land,  although  an  operative  grant 
had  been  previously  made  for  the  same  land.  In  such  a  case,  the  second 
grant  would  be  void,  on  the  ground,  that  the  legislature  had  parted  with  the 
entire  interest  in  the  premises.     As  agent  of  the  public,  it  had  passed  the 
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title  to  the  first  grantee ;  and  having  done  so,  it  could  convey  no  right  by 
its  second  grant.  The  principle  is  Ihe  same  in  regard  to  the  question  under 
consideration.  If  the  franchise  granted  to  the  complainants  extended  beyond 
the  new  bridge,  it  was  as  much  above  the  power  of  the  legislature  to  make 
the  second  grant,  as  it  w  )uld  be  to  grant  a  part  of  a  tract  of  land  for  which 
a  patent  had  been  previously  and  regularly  issued.  The  franchise,  though 
incorporeal,  in  legal  contemplation,  has  body  and  extension  ;  and  having 
been  granted,  is  not  less  scrupulously  guarded  by  the  principles  of  law,  than 
an  interest  in  the  soil.  It  is  a  substantive  right  in  law,  and  can  no  more  be 
resumed  by  the  legislature,  when  once  granted,  than  any  other  right. 

But  would  it  not  be  unsafe,  it  is  suggested,  for  the  judicial  authority  to 
interpose  and  limit  this  exercise  of  legislative  discretion  ?  The  charter  of 
the  Warren  bridge,  it  is  said,  was  not  hastily  granted  ;  that  all  the  circum- 
stances of  the  case,  year  after  year,  were  duly  examined  by  the  legislature  ; 
and  at  last,  the  act  of  incorporation  was  passed,  because,  in  the  judgment  of 
*56l1  ^^^  legislature,  the  public  ^accommodation  required  it ;  and  it  is 
^  insisted,  that  the  grant  to  the  complainants  was  necessarily  subject 
to  the  exercise  of  this  discretion. 

It  is,  undoubtedly,  the  province  of  the  legislature  to  provide  for  the 
public  exigencies,  and  the  utmost  respect  is  always  due  to  their  acts  ;  and 
the  validity  of  those  acts  can  only  be  questioned  judicially,  where  they 
infringe  upon  private  rights.  At  the  time  the  Charles  River  bridge  was 
built,  the  population  of  Boston  and  Charlestown  was  small  in  comparison 
with  their  present  numbers  ;  and  it  is  probable,  that  the  increase  has  greatly 
exceeded  any  calculation  made  at  the  time.  The  bridge  was  sufficient  to 
accommodate  the  public  ;  and  it  was,  perhaps,  believed,  that  it  would  be 
sufficient,  during  the  time  limited  in  the  charter.  If,  however,  the  increased 
population  and  intercourse  between  these  towns  and  the  surrounding  country, 
required  greater  accommodation  than  was  afforded  by  the  bridge,  there  can 
be  no  doubt,  that  the  legislature  could  make  provision  for  it. 

On  the  part  of  the  complainants'  counsel,  it  is  contended,  if  increased 
facilities  of  intercourse  between  these  places  were  required  by  the  public, 
the  legislature  was  bound  in  good  faith  to  give  the  option  to  the  Charles 
River  bridge  company,  either  to  enlarge  their  bridge,  or  construct  a  new 
one,  as  might  be  required.  And  this  argument  rests  upon  the  ground,  that 
the  complainants'  franchise  included  the  whole  line  of  travel  between  the 
two  places.  Under  this  view  of  their  rights,  the  company  proposed  to 
the  legislature,  before  the  new  charter  was  granted  to  the  respondents,  to  do 
anything  which  should  be  deemed  requisite  for  the  public  accommodation. 
In  support  of  the  complainants'  right,  in  this  respect,  a  case  in  referred  to 
in  7  Barn.  &  Cres.  40;  where  it  is  laid  down,  that  the  lord  of  an  ancient 
market  may,  by  law,  have  a  right  to  prevent  other  persons  from  selling  goods 
in  their  private  houses,  situated  within  the  limits  of  his  franchise  ;  and  also 
to  5  Barn.  &  Cres.  363.  These  cases  show,  that  the  grant  to  the  lord  of  the 
market  is  exclusive ;  yet,  if  the  place  designated  for  the  market  is  made  too 
small  by  the  act  of  the  owner,  any  person  may  sell  in  the  vicinity  of  the 
market,  without  incurring  any  responsibility  to  the  lord  of  the  market. 
♦5fl*>"         Suppose,  the  legislature  had  passed  a  law  requiring  the  *com- 

'^^  plainants  to  enlarge  their  bridge,  or  construct  a  new  one,  would  they 
have  been  bound  by  it  ?    Might  thev  have  not  replied  to  the  legislature,  wo 
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have  constructed  our  bridge  of  the  dimensions  required  by  the  charter  ;  we 
have,  therefore,  provided  for  the  public  all  the  accommodation  which  we  are 
bound  to  give  ?  And  if  the  legislature  could  not  require  this  of  the  com- 
plainantSy  is  it  not  clear,  that  they  cannot  assert  an  exclusive  claim  to  the 
advantages  of  an  enlarged  accommodation  ?  In  common  with  our  citizens, 
they  submitted  propositions  to  the  legislature,  but  they  could  urge  no 
exclusive  right  to  afford  any  accommodation  beyond  what  was  given  by 
their  bridge.  When  the  Charles  River  bridge  was  built,  it  w^as  considered 
a  work  of  great  magnitude.  It  was,  perhaps,  the  first  experiment  made  to 
throw  a  bridge  of  such  length  over  an  arm  of  the  sea  ;  and  in  the  construc- 
tion of  it,  great  risk  and  expense  were  incurred.  The  unrestricted  profits 
contemplated,  were  necessary  to  induce  or  justify  the  undertaking.  Sup- 
pose, within  two  or  three  years  after  the  Charles  River  bridge  had  been 
erected,  the  legislature  had  authorized  another  bridge  to  be  built  alongside 
of  it,  which  could  only  accommodate  the  same  line  of  travel.  Whether  the 
profits  of  such  a  bridge  were  realized  by  a  company  or  by  the  state,  would 
not  the  act  of  the  legislature  have  been  deemed  so  gross  a  violation  of  the 
rights  of  the  complainants,  as  to  be  condemned  by  the  common  sense  and 
common  justice  of  mankind  ?  The  plea,  that  the  timbers  or  stone  of  the 
new  bridge  did  not  interfere  with  the  old  one,  could  not,  in  such  a  case, 
have  availed.  The  value  of  the  bridge  is  not  estimated  by  the  quantity  of 
timber  and  stone  it  may  contain,  but  by  the  travel  over  it.     And  if  one- 

I  half  or  two-thirds  of  this  travel,  all  of  which  might  conveniently  have  passed 

f  over  the  old  bridge,  be  drawn  to  the  new  one,  the   injury  is  much  greater 

t  than  would  have  been  the  destruction  of  the  old  bridge.     A  re-construction 

of  the  bridge,  if  destroyed,  would  secure  to  the  company  the  ordinary  profits  ; 

'  but  the  division  or  destruction  of  the  profits,  by  the  new  bridge,  runs  to  the 

end  of  the  charter  of  the  old  one.  And  shall  it  be  said,  that  the  greater 
injury,  the  diversion  of  the  profits,  may  be  inflicted  on  the  company,  with 

1  impunity  ;  while  for  the  less  injury,  the  destruction  of  the  bridge,  the  law 

*  would  give  an  adequate  remedy  ? 

I  am  not  here  about  to  apply  the  principles  which  have  been  long  estab- 
lished in  England,  for  the  protection  of  ancient  ferries,  markets,  *fairs,  r,,,-^., 
mills,  &c.  In  my  opinion,  this  doctrine,  in  its  full  extent,  is  not  ^ 
adapted  to  the  condition  of  our  country.  And  it  is  one  of  the  most  valu- 
able traits  in  the  common  law,  that  it  forms  a  rule  of  right,  only  in  cases 
and  under  circumstances  adapted  to  its  principles.  In  this  country,  there 
ar^  few  rights  founded  on  prescription.  The  settlement  of  our  country  is 
comparatively  recent ;  and  its  rapid  growth  in  population,  and  advance  in 
improvements,  have  prevented,  in  a  great  degree,  interests  from  being 
acquired  by  immemorial  usage.  Such  evidence  of  right  is  found  in  coun- 
tries where  society  has  become  more  fixed,  and  improvements  are  in  a  great 
degree  stationary.  But  without  the  aid  of  the  principles  of  the  common 
lawy  we  should  be  at  a  loss  how  to  construe  the  charter  of  the  complainants, 

$  and  ascertain  their  rights. 

Although  the  complainants  cannot  fix  their  franchise,  by  showing  the 
extent  of  the  ferry-rights  ;  yet,  under  the  principles  of  the  common  law, 
which  have  been  too  long  settled  in  Massachusetts,  in  my  opinion,  to  be  now 
shaken,  they  may  claim  their  franchise  beyond  the  timbers  of  their  bridge. 
If  they  may  go  beyond  these,  it  is  contended,  that  no  exact  limit  can  be 
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prescribed.  And  because  it  may  be  difficult,  and  perhaps,  impracticable,  to 
designate  with  precision  the  exact  limit,  does  it  follow,  that  the  complain- 
ants' franchise  is  as  narrow  as  their  bridge  ?  Is  it  more  difficult  to  define, 
with  reasonable  certainty,  the  extent  of  this  right,  than  it  is,  in  many  other 
cases,  to  determine  the  character  of  an  offence  against  the  laws,  from 
established  facts?  What  shall  constitute  a  public  or  private  nuisance? 
What  measure  of  individual  wrong  shall  be  sufficient  to  convict  a  person 
of  the  latter?  And  what  amount  of  inconvenience  to  the  public  shall  con- 
stitute the  former  ?  Would  it  be  more  difficult  to  define  the  complainants' 
franchise,  than  to  answer  these  questions  ?  And  yet  publlic  and  private 
nuisances  are  of  daily  cognisance  in  courts  of  justice. 

Hovr  have  ferry-rights,  depending  upon  the  same  principles,  been  pro- 
tected for  centuries,  in  England  ?  The  principles  of  the  common  law  are 
not  applied  with  that  mathematical  precision,  of  which  the  principles  of  the 
civil  law  are  susceptible.  But  if  the  complainants'  franchise  cannot  be 
measured  by  feet  and  inches,  it  does  not  follow,  that  they  have  no  rights. 
^  ^  In  determining  upon  facts  which  establish  rights  or  wrongs,  *public 
^  as  well  as  private,  an  exercise  of  judgment  is  indispensable  ;  the  facts 
and  circumstances  of  each  case  are  considered,  and  a  sound  and  legal  con- 
clusion is  drawn  from  them. 

The  bridge  of  the  complainants  was  substituted  for  the  ferry ;  and  it 
was  designed  to  accommodate  the  course  of  travel  between  Boston  and 
Chariestown.  This  was  the  view  of  the  legislature,  in  granting  the  charter, 
and  of  the  complainants,  in  accepting  it.  And  if  it  bo  admitted,  that  the 
great  incrocse  of  population  has  required  the  erection  of  other  bridges  than 
that  which  is  complained  of  in  this  suit,  over  this  arm  of  the  sea,  that  can 
afford  no  protection  to  the  defendants.  If  the  interests  of  the  complainants 
have  been  remotely  injured  by  the  construction  of  other  bridges,  does  that 
give  a  license  to  the  defendants  to  inflict  on  them  a  more  direct  and  greater 
injury  ?  By  an  extension  of  the  complainants'  charter,  thirty  years,  an 
indemnity  was  given  and  accepted  by  them  for  the  construction  of  the 
West  Boston  bridge. 

The  franchise  of  the  complainants  must  ext<*nd  a  reasonable  distance 
above  and  below  the  timbers  of  their  bridge.  This  distance  must  not  be  so 
great  as  to  subject  the  public  to  serious  inconvenience,  nor  so  limited  as  to 
authorize  a  ruinous  competition.  It  may  not  be  necessary  to  say,  that  for 
a  remote  injury,  the  law  would  afford  a  remedy  ;  but  where  the  injury  is 
ruinous,  no  doubt  can  exist  on  the  subject.  The  new  bridge,  while  tolls 
were  charged,  lessened  the  profits  of  the  old  one  about  one-half,  or  two- 
thirds  ;  and  now  that  it  is  a  free  bridge  by  law,  the  tolls  received  By  the 
complainants  are  merely  nominal.  On  what  principle  of  law,  can  such  an 
act  be  sustained  ?  Are  rights  acquired  under  a  solemn  contract  with  the 
legislature,  held  by  a  more  uncertain  tenure  than  other  rights?  Is 
the  legislative  power  so  omnipotent  in  such  cases,  as  to  resume  what  it  has 
granted,  without  compensation?  It  will  scarcely  be  contended,  that  if  the 
legislature  may  do  this,  indirectly,  it  may  not  do  it  directly.  If  it  may  do 
it  through  the  instrumentality  of  the  Warren  bridge  company,  it  may  dis- 
pense with  that  instrumentality. 

But  it  is  said,  that  any  check  to  the  exercise  of  this  discretion  by  the 
legislature,  will  operate  against  the  advance  of  improvements.     Will  not  a 
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different  effect  be  produced?  If  every  bridge  or  turnpike  company  were 
liable  to  have  their  property  wrested  from  them,  under  an  act  of  the  legis- 
lature, without  compensation,  could  much  value  be  attached  to  such  prop- 
erty? Would  prudent  men  expend  their  funds  in  making  such  improve- 
ments? *Can  it  be  considered  as  an  injurious  check  to  legislation,  ^^ 
that  private  property  shall  not  be  taken  for  public  purposes,  without  I- 
compensation  ?  This  restriction  is  imposed  by  the  federal  constitution,  and 
by  the  constitutions  of  the  respective  states. 

But  it  has  been  urged,  that  the  property  of  the  complainants  has  not 
been  taken,  as  the  tolls  in  anticipation  cannot  be  denominated  property. 
The  entire  value  of  the  bridge  consists  in  the  right  of  exacting  toll.  Is  not 
this  right  property,  and  cannot  its  value  be  measured  V  Do  not  past  receipts 
and  increased  intercourse,  afford  a  rule  by  which  future  receipts  may  be 
estimated?  And  if  the  whole  of  these  tolls  are  taken,  under  &n  act  of  the 
legislature,  is  not  the  property  of  the  complainants  taken  ?  The  charter  of 
the  complainants  has  been  compared  to  a  bank  charter,  which  implies  no 
obligation  on  the  legislature  not  to  establish  another  bank  in  the  same  place. 
This  is  often  dene  ;  and  it  is  contended,  that  for  the  consequential  injury 
done  the  old  bank,  by  lessening  its  profits,  no  one  supposes  that  an  action 
would  lie,  or  that  the  second  charter  is  unconstitutional.  This  case  bears 
little  or  no  analogy  to  the  one  under  consideration.  A  bank  may  wind  up 
its  business,  or  refuse  its  discounts,  at  the  pleasure  of  its  stockholders  and 
directors.  They  are  under  no  obligation  to  carry  on  the  operations  of  the 
institution,  or  afford  any  amount  of  accommodation  to  the  public.  Not  so 
wilh  the  complainants.  Under  heavy  penalties,  they  are  obliged  to  keep 
their  bridge  in  repair,  have  it  lighted,  the  gates  kept  open,  and  to  pay  200/. 
animally  to  the  college.  This  the  complainants  are  bound  to  do,  although 
the  tolls  received  should  scarcely  pay  for  the  oil  consumed  in  the  lamps 
of  the  bridge. 

The  sovereign  power  of  the  state  has  taken  the  tolls  of  the  complainants, 
but  it  has  left  them  in  possession  of  their  bridge.  Its  stones  and  timbers 
are  untouched,  and  the  roads  that  lead  to  it  remain  unobstructed.  One  of 
the  counsel  in  the  defence,  with  emphasis,  declared,  that  the  legislature 
can  no  more  repeal  a  charter,  than  it  can  lead  a  citizen  to  the  block. 
The  legislature  cannot  bring  a  citizen  to  the  block  ;  may  it  open  his 
arteries?  It  cannot  cut  off  his  head  ;  may  it  bleed  him  to  death?  Sup- 
pose, the  legislature  had  authorized  the  construction  of  an  impassable  wall, 
which  encircled  the  ends  of  the  bridge,  so  as  to  prevent  passengers  from 
crossing  on  it.  The  wall  may  be  as  distant  from  the  abutments  of  the 
bridge  as  the  *Warrenbridge.  Would  this  be  an  infringement  of  ^ 
the  plaintiffs'  franchise  ?  On  the  principles  contended  for,  how  could  »■ 
it  be  so  considered  ?  If  the  plaintiffs'  franchise  is  limited  to  their  bridge, 
then  they  are  not  injured  by  the  construction  of  this  wall  ;  or,  at  least,  they 
are  without  remedy.  This  wall  would  be  no  more  injurious  to  the  plaintiffs 
than  the  free  bridge.  And  the  plaintiffs  might  be  told,  as  alleged  in  this 
case,  the  wall  does  not  touch  your  bridge.  You  are  left  in  the  full  exercise 
of  your  corporate  faculties.  You  have  the  same  right  to  charge  toll  as  you 
e^er  had.  The  legislature  had  the  same  right  to  destroy  the  plaintiffs' 
bridge  by  authorizing  the  construction  of  the  wall,  as  they  had  by  author- 
izing the  construction  of  a  free  bridge.  In  deciding  this  question,  we  are 
not  to  consider  what  maybe  the  law  on  this  subject  in  Pennsylvania,  Mary- 
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land,  Virginia  or  Ohio  ;  but  what  it  is  in  Massachusetts.  And  in  that  state, 
the  doctrine  has  been  sanctioned,  that  associations  of  men  to  accomplish 
enterprises  of  importance  to  the  public,  and  who  have  vested  their  funds  on 
the  public  faith,  are  entitled  to  protection.  That  their  rights  do  not  become 
the  sport  of  popular  excitement,  any  more  than  the  rights  of  other  citizens. 
The  case  under  consideration  forms,  it  is  believed,  a  solitary  exception  to 
this  rule  ;  whether  we  look  to  the  action  of  the  legislature,  or  the  opinions 
of  the  distinguished  jurists  of  the  state,  on  the  bench,  and  at  the  bar. 

The  expense  of  keeping  up  the  bridge,  and  paying  the  annuity  to  the 
college,  is  all  that  is  left  by  the  state  to  the  complainants.  Had  this  been 
proposed,  or  anything  which  might  lead  to  such  a  result,  soon  after  the  con- 
struction of  the  complainants'  bridge,  it  is  not  probable,  that  it  would  have 
been  sanctioned ;  and  yet  it  might  as  well  have  been  done  then  as  now. 
A  free  bridge  then,  could  have  been  no  more  injurious  to  the  plaintiffs  than 
it  is  now.  No  reflection  is  intended  on  the  commonwealth  of  Massachusetts, 
which  is  so  renowned  in  our  history,  for  its  intelligence,  virtue  and  patriot- 
ism. She  will  not  withhold  justice,  when  the  rights  of  the  complainants 
shall  be  established. 

Much  reliance  is  placed  on  the  argument,  in  the  case  reported  in  4  Pet. 
500,  in  which  it  was  decided,  that  a  law  of  the  state  of  Rhode  Island,  impos- 
ing a  tax  upon  banks,  is  constitutional.  As  these  banks  were  chartered  by 
the  state,  it  was  contended,  that  there  was  no  implied  obligation  on  the  legis- 
♦5fi*"l  ^^^"^®  ^^^  *^  ^^  them.  That  if  *thi8  power  could  be  exercised,  it 
-*  might  be  carried  so  far  as  to  destroy  the  banks.  But  this  court  sus- 
tained the  right  of  the  state  to  tax.  The  analogy  between  the  two  cases  is 
not  perceived.  Does  it  follow,  because  the  complainants'  bridge  is  not 
exempt  from  taxation,  that  it  may  be  destroyed,  or  its  value  greatly  impaired 
by  any  other  means  ?  The  power  to  tax  extends  to  every  description  of 
property  held  within  the  state,  which  is  not  specially  exempted  ;  and  there 
is  no  reason  or  justice  in  withholding  from  the  operation  of  this  power, 
property  held  directly  under  the  grant  of  the  state. 

The  complainants'  charter  has  been  called  a  monopoly  ;  but  in  no  just 
sense  can  it  be  so  considered.  A  monopoly  is  that  which  has  been  granted 
without  consideration  ;  as  a  monopoly  of  trade  ;  or  of  the  manufacture  of 
any  particular  article,  to  the  exclusion  of  all  competition.  It  is  withdraw- 
ing that  which  is  a  common  right,  from  the  community,  and  vesting  it  in 
one  or  more  individuals,  to  the  exclusion  of  all  others.  Such  monopolies  arc 
justly  odious,  as  they  operate  not  only  injuriously  to  trade,  but  against  the 
general  prosperity  of  society.  But  the  accommodation  afforded  to  the  pub- 
lic by  the  Charles  River  bridge,  and  the  annuity  paid  to  the  college,  consti- 
tute a  valuable  consideration  for  the  privilege  granted  by  the  charter.  The 
odious  features  of  a  monopoly  do  not,  therefore,  attach  to  the  charter  of 
the  plaintiffs. 

The  10th  article  of  the  declaration  of  rights  in  the  constitution  of  Mas- 
sachusetts provides  :  "  Whenever  the  public  exigencies  require  that  the  prop- 
erty of  any  individual  should  be  appropriated  to  public  uses,  he  shall  receive 
a  reasonable  compensation  therefor."  And  in  the  12th  article,  it  is  declared, 
that,  ^^  no  subject  shall  be  deprived  of  his  property,  immunities,  privileges 
or  estate,  but  by  the  judgment  of  his  peers  or  the  law  of  the  land."  Heie 
is  a  power,  recognised  in  the  sovereignty,  and  as  incident  to  it,  to  apply  pri- 
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vatc  property  to  public  uses,  by  making  for  it  a  just  compensation.  This 
power  overreaches  every  other,  and  must  be  exercised  at  the  discretion  of 
the  government ;  and  a  bridge,  a  turnpike-road,  a  tract  of  land,  or  any  other 
property,  may  be  taken,  in  whole  or  in  part,  for  public  purposes,  on  condi- 
tion of  making  compensation. 

In  the  case  of  Chadwick  v.  The  Proprietors  of  the  Haverhill  Bridge^ 
reported  in  Dane's  Abr.  683,  it  appears,  that  a  bridge  was  built  under  a 
charter,  within  forty  yards  of  the  plaintiff's  ferry,  and  over  the  same  water. 
By  an  act  of  the  legislature,  commissioners  were  authorized  to  ascertain  the 
damages  sustained  by  the  ^plaintiff  ;  but  he  preferred  his  action  at  r^^^^,^ 
law.  which  was  prosecuted,  and  adequate  damages  were  recovered.  ^ 
It  is  true,  this  matter  was  referred  to  arbitrators  ;  but  they  were  men  of 
distinguished  legal  attainments  and  great  experience  ;  and  they,  after  deter- 
mining that  the  plaintiff  could  sustain  his  action,  assessed  the  damages. 
This  award  was  sanctioned  by  the  court.  Under  the  circumstances  of  this 
case,  at  least  as  great  a  weight  of  authority  belongs  to  it,  as  if  the  decision 
had  been  made  by  a  court  on  the  points  involved.  The  case  presented  by 
the  complainants  is  much  stronger  than  Chadwick's  ;  and  if  he  was  entitled 
to  reparation  for  the  injury  done,  no  doubt  can  exist  of  the  complainants' 
right. 

In  the  extension  of  the  national  load  through  the  state  of  Ohio,  a  free 
bridge  was  thrown  across  a  stream,  by  the  side  of  a  toll  bridge,  which  had 
some  ten  or  fifteen  years  of  its  charter  to  run.  The  new  bridge  did  not  in 
the  least  obstruct  the  passage  over  the  old  one ;  and  it  was  contended,  that 
as  no  exclusive  right  was  given  under  the  first  grant,  the  owner  of  the  toll 
bridge  was  entitled  to  no  compensation.  It  was  said,  on  that  occasion,  as 
it  has  been  urged  on  this,  that  the  right  was  given,  subject  to  the  discretion 
of  the  legislature,  as  to  a  subsequent  grant ;  and  that  the  new  bridge  could 
not  be  objected  to  by  the  first  grantee,  whether  it  was  built  under  the 
authority  of  the  st/te  or  federal  government.  This  course  of  reasoning 
influenced  a  decision  against  the  claimant,  in  the  first  instance  ;  but  a  recon- 
sideration of  his  case,  and  a  more  thorough  investigation  of  it,  induced  the 
proper  authority  to  reverse  the  decision,  and  award  an  indemnity  for  the 
injury  done.  The  value  of  the  charter  was  estimated,  and  a  just  compensa- 
tion was  made.  This,  it  is  true,  was  not  a  judicial  decision,  but  it  was  a 
decision  of  the  high  functionaries  of  the  government,  and  is  entitled  to 
respect.  It  was  dictated  by  that  sense  of  justice  which  should  be  felt 
on  the  bench,  and  by  every  tribunal  having  the  power  to  act  upon  private 
rights. 

It  is  contended  by  the  respondents'  counsel,  that  there  was  not  only  no 
exclusive  right  granted  in  the  complainants'  charter,  beyond  the  timbers  of 
the  bridge  ;  but  the  broad  ground  is  assumed,  that  the  legislature  had  no 
power  to  make  such  a  grant ;  that  they  cannot  grant  any  part  of  the  emi- 
nent domain,  which  shall  bind  a  subsequent  legislature.  And  a  number  of 
authorities  were  cited  to  sustain  their  position  :  1  Vatt.  ch.  9,  §  101  ;  4  Litt. 
327  ;  Domat,  book  1,  tit.  6,  §  1  ;  17  Vin.  88  ;  Chit,  on  Prerog.  81  ;  10  Price 
360  ;  Puff.  *ch.  6,  §  7;  5  Cow.  568  ;  6  Wheat.  593  ;  20  Johns.  25  ;  Har-  ^.^ 
grave's  Law  Tracts  36  ;  4  Gill  &  Johns.  1.  If  this  doctrine  be  sus-  ^ 
tainahle,  as  applied  to  this  case,  it  is  not  perceived,  why  an  exception  should 
be  made  in  favor  of  the  plaintiffs,  within  tlie  timbers  of  their  bridge.     It  is 
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admitted,  that  their  grant  is  good  to  this  extent ;  and  if  the  legislature  may 
grant  a  part  of  the  eminent  domain  to  this  extent,  why  may  it  not  go 
beyond  it?  If  it  mjiy  grant  any  part  of  the  eminent  domain,  must  not  the 
extent  of  the  grant  be  fixed  at  its  discretion  ?  In  what  other  mode  can  it  be 
determined,  than  by  a  judicial  construction  of  the  grant? 

Acts  of  incorporation,  when  granted  on  a  valuable  consideration,  assume 
the  nature  of  contracts  ;  and  vested  rights  under  them  are  no  more  subject  to 
the  legislative  power  than  any  other  vested  rights.  In  granting  the  charter 
to  the  Charles  River  bridge  company,  the  legislature  did  not  divest  itself  of 
the  power  to  grant  similar  charters.  But  the  thing  granted  passed  to  the 
grantee,  and  can  no  more  be  resumt^d  by  the  legislature,  than  it  can  resume 
the  right  to  a  tract  of  land  which  has  been  granted.  When  land  is  granted, 
the  state  can  exercise  no  acts  of  ownership  over  it,  unless  it  be  taken  for  pub- 
lic use  ;  and  the  same  rule  applies  to  a  grant  for  a  bridge,  a  turnpike-road, 
or  any  other  public  improvement.  It  would  assume  a  bold  position,  to  say, 
that  a  subsequent  legislature  may  resume  the  ownership  of  a  tract  of  land, 
which  had  been  granted  at  a  preceding  session  ;  and  yet  the  principle  is  the 
same  in  regard  to  vested  rights,  under  an  act  of  incorporation.  By  grant- 
ing a  franchise,  the  state  does  not  divest  itself  of  any  portion  of  its  sover- 
eignty ;  but  to  advance  the  public  interests,  one  or  more  individuals  are 
vested  with  a  capacity  to  exercise  the  powers  necessary  to  attain  the  desired 
object.  In  the  case  under  consideration,  the  necessary  powers  to  construct 
and  keep  up  the  Charles  River  bridge  were  given  to  Thomas  Russell  and 
his  associates.  This  did  not  withdraw  the  bridge  from  the  action  of  the  state 
sovereignty,  any  more  than  it  is  withdrawn  from  land  which  it  has  granted. 
In  both  cases,  the  extent  of  the  grant  may  become  a  question  for  judi- 
cial investigation  and  decision  ;  but  the  rights  granted  are  protected  by 
the  law. 

It  is  insisted,  that  as  the  complainants  accepted  the  extension  of  their 
charter  in  1792,  under  an  express  assertion  of  right  by  the  legislature  to 
make  new  grants  at  its  discretion,  they  cannot  now  object  to  the  respon- 
dents' charter.  In  the  acceptance  of  the  extended  charter,  the  complainants 
^  ,  are  bound  only  by  the  provisions  of  that  *charter.  Any  general 
J  declarations,  which  the  legislature  may  have  made,  as  regards  its 
power  to  grant  charters,  could  have  no  more  bearing  on  the  rights  of  the 
compLainants,  than  on  similar  rights  throughout  the  state.  There  was  no 
reservation  of  this  power  in  the  prolonged  charter,  nor  was  there  any 
general  enactment  on  the  subject.  Of  course,  the  construction  of  the  char- 
ter must  depend  upon  general  and  established  principles. 

It  has  been  decided  by  the  supreme  court  of  New  York,  that  unless  the 
act  making  the  appropriation  of  j»rivate  property  for  public  use,  contain  a 
provision  of  indemnity,  it  is  void.  Where  property  is  taken  under  great 
emergencies,  by  an  officer  of  the  government,  he  could  hardly  be  considered, 
I  should  suppose,  a  trespasser  ;  though  he  does  not  pay  for  the  property,  at 
the  time  it  is  taken.  There  can  be  no  doubt,  that  a  compensation  should  be 
provided  for,  in  the  same  act  which  authorizes  the  appropriation  of  the 
property,  or  in  a  contemporaneous  act.  If,  however,  this  be  omitted,  and 
the  property  be  taken,  the  law  unquestionably  gives  a  remedy  adequate  to  the 
damages  sustained.  No  government  which  rests  upon  the  basis  of  fixed 
laws,  whatever  form  it  may  have  assumed,  or  wherever  the  sovereignty  may 
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reside,  has  asserted  the  right,  or  exercised  the  power,  of  appropriating  pri- 
vate property  to  public  purposes,  without  making  compensation. 

In  the  4th  section  of  the  act  to  establish  the  Warren  bridge,  there  is  a 
provision,  that  the  corporation  shall  make  compensation  for  any  real  estate 
that  may  be  taken  for  the  use  of  the  bridge.  The  property  of  the  com- 
plainants, which  was  appropriated  under  the  new  charter,  cannot  strictly  be 
denominated  real  estate  ;  and  consequently,  this  special  provision  does  not 
reach  their  ease.  In  this  respect,  the  law  must  stand  as  though  no  such 
provision  had  been  made.  But  was  the  complainants'  property  appropriated, 
under  the  charter  granted  to  the  respondents,  for  particular  purposes?  If 
the  new  bridge  were  deemed  necessary,  by  the  legislature,  to  promote  the 
general  convenience,  and  the  defendants  were  consequentl)"  authorized  to 
construct  it,  and  a  part  of  the  plaintiffs'  franchise  were  granted  to  the 
defendants  ;  it  was  an  appropriation  of  private  property  for  public  use.  It 
was  as  much  an  appropriation  of  private  property  for  public  use,  as  would 
have  been  an  appropriation  of  the  ground  of  an  individual,  for  a  turnpike 
or  a  railroad,  authorized  by  law. 

By  the  charter  of  the  Warren  bridge,  as  soon  as  the  company  should  be 
reimbursed  the  money  expended  in  the  construction  of  the  bridge,  the 
expenses  incurred  in  keeping  it  up,  and  five  per  cent.  *interest,  per  ^^ 
annum,  on  the  whole  amount,  the  bridge  was  to  become  the  property  L 
of  the  state  ;  and  whether  these  sums  should  be  received  or  not,  it  was  to 
become  public  property,  in  six  years  from  the  time  it  was  completed.  The 
cost  of  construction,  and  the  expenses,  together  with  the  ^vii  per  cent,  inter- 
est, have  been  reimbursed,  and  in  addition,  a  large  sum  has  been  received 
by  the  state  from  the  tolls  of  this  bridge.  But  it  is  now,  and  has  been  since 
March  last,  it  is  admitted,  a  free  bridge. 

In  granting  the  charter  of  the  Warren  bridge,  the  legislature  seem  to 
recognise  the  fact,  that  they  were  about  to  appropriate  the  property  of  the 
complainants  for  public  uses,  as  they  provide,  that  the  new  company  shall 
pay  annually  to  the  college,  in  behalf  of  the  old  one,  100/.  By  this  pro- 
vision, it  appears,  that  the  legislature  has  undertaken  to  do  what  a  jury  of 
the  country  only  could  constitutionally  do — assess  the  amount  of  compensa- 
tion to  whicli  the  complainants  are  entitled.  Here,  then,  is  a  law  which  not 
only  takes  away  the  property  of  the  complainants,  but  provides,  to  some 
extent,  for  their  indemnity.  Whether  the  complainants  have  availed  them- 
selves of  this  provision  or  not,  does  not  appear,  nor  is  it  very  material.  The 
law  in  this  respect,  does  not  bind  them  ;  and  they  are  entitled  to  an  ade- 
quate compensation  for  the  property  taken.  These  considerations  belong  to 
the  case,  as  it  arises  under  the  laws  and  constitution  of  Massachusetts. 

The  important  inquiry  yet  remains,  whether  this  court  can  take  juris- 
diction, in  the  form  in  which  the  case  is  presented.  The  jurisdiction  of  this 
court  is  resisted,  on  two  grounds.  In  the  first  place,  it  is  contended,  that 
the  Warren  bridge  has  become  the  property  of  the  state,  and  that  the  defend- 
ants have  no  longer  any  control  over  the  subject  ;  and  also,  that  the  supreme 
court  of  Massachusetts  have  no  jurisdiction  over  trusts. 

The  chancery  jurisdiction  of  the  supreme  court  of  Massachusetts,  is 
admitted  to  be  limited;  but  they  are  specially  authorized,  in  cases  of 
nuisances,  to  issue  injunctions  ;  and  where  this  ground  of  jurisdiction  is 
sustained,  all  the  incidents  mast  follow  it.    If  the  law  incorporating  the 
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Warren  bridge  company  was  unconstitutional,  on  the  ground  that  it  appro- 
priated to  public  use  the  property  of  the  complainants,  without  making  com- 
pensation, can  there  be  any  doubt,,  that  the  supreme  court  of  Massachusetts 
had  jurisdiction  of  the  case  ?  And  having  jurisdiction,  is  it  not  clear,  that 
the  whole  matter  in  controversy  may  be  settled  by  a  decree,  that  the  def end- 
^  ^  .  ants  shall  *account  to  the  complainants  for  moneys  received  by  them 

'  J  after  they  had  notice  of  the  injunction. 

It  is  also  insisted,  that  the  state  is  the  substantial  party  to  this  suit,  and, 
as  the  court  has  no  jurisdiction  against  a  sovereign  state,  that  they  can 
sustain  no  jurisdiction  against  those  who  act  as  agents  under  the  authority 
of  a  state.  That  if  such  a  jurisdiction  were  asserted  by  this  court,  they 
would  do  indirectly,  what  the  law  prohibits  them  from  doing  directly.  In 
the  case  of  Osborn  v.  Bank  of  the  United  StcUes,  9  Wheat.  738,  this  court 
says,  "  the  circuit  courts  of  the  United  States  have  jurisdiction  of  a  bill  in 
equity,  filed  by  the  Bank  of  the  United  States  for  the  purpose  of  protecting 
the  bank  in  the  exercise  of  its  franchises,  which  are  threatened  with  invasion 
and  destruction,  under  an  unconstitutional  state  law  ;  and  as  the  state  itself 
cannot  be  made  a  defendant,  it  may  be  maintained  against  the  officers  and 
agents  of  the  state  who  are  appointed  to  execute  such  law."  As  regards  the 
question  of  jurisdiction,  this  case,  in  principle,  is  similar  to  the  one  under 
consideration.  Osbom  acted  as  the  agent,  or  officer,  of  the  state  of  Ohio, 
in  collecting  from  the  bank,  under  an  act  of  the  state,  a  tax  or  penalty 
unconstitutionally  imposed  ;  and  if,  in  such  a  case,  jurisdiction  could  bo 
sustained  against  the  agent  of  the  state,  why  can  it  not  be  sustained  against 
a  corporation,  acting  as  agent,  under  an  unconstitutional  act  of  Massachu- 
setts, in  collecting  tolls  which  belong  to  the  plaintiffs  ? 

In  the  second  place,  it  is  contended,  that  this  court  cannot  take  jurisdic- 
tion of  this  case,  under  that  provision  of  the  federal  constitution,  which  pro- 
hibits any  state  from  impairing  the  obligation  of  contracts,  as  the  charter  of 
the  complainants  has  not  been  impaired.  It  may  be  necessary  to  ascertain, 
definitely,  the  meaning  of  this  provision  of  the  constitution  ;  and  the  judi- 
cial decisions  which  have  been  made  under  it.  What  was  the  evil  against 
which  the  constitution  intended  to  provide,  by  declaring,  that  no  state  shall 
pass  any  law  impairing  the  obligation  of  contracts?  What  is  a  contract, 
and  what  is  the  obligation  of  a  contract  ?  A  contract  is  defined  to  be  an 
agreement  between  two  or  more  persons  to  do  or  not  to  do  a  particular 
thing.  The  obligation  of  a  contract  is  found  in  the  terms  of  the  agreement, 
sanctioned  by  moral  and  legal  principles.  The  evil  which  this  inhibition  on 
^       ,  the  states  was  intended  to  *prevent,  is  found  in  the   history  of  our 

'  J  revolution.  By  repeated  acts  of  legislation,  in  the  different  states, 
during  that  eventful  period,  the  obligation  of  contracts  was  impaired.  The 
time  and  mode  of  payment  were  altered  by  law  ;  and  so  far  was  this  inter- 
ference of  legislation  carried,  that  confidence  between  man  and  man  was 
well  nigh  destroyed.  Those  proceedings  grew  out  of  the  paper  system  of 
that  day  ;  and  the  injuries  which  they  inflicted  were  deeply  felt  in  the 
country,  at  the  time  the  constitution  was  adopted.  The  provision  was 
designed  to  prevent  the  states  from  following  the  precedent  of  legislation, 
so  demoralizing  in  its  effects,  and  so  destructive  to  the  commercial  prosper- 
ity of  a  country. 

If  it  had  not  been  otherwise  laid  down,  in  the  case  of  Fletcher  v.  Peck, 
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6  Oranoh  125,  I  Bhoald  have  doubted,  whether  the  inhibition  did  not  apply 
excluBively  to  executory  contracts.  This  doubt  would  have  arisen  as  well 
from  the  consideration  of  the  mischief  against  which  this  provision  was 
intended  to  guard,  as  from  the  language  of  the  provision  itself.  An  exe- 
cuted contract  is  the  evidence  of  a  thing  done  ;  and  it  would  seem,  does 
not  necessarily  impose  any  duty  or  obligation  on  either  party  to  do  any  act 
or  thing.  If  a  state  convey  land  which  it  had  previously  granted,  the  second 
grant  is  void ;  not,  it  would  seem  to  me,  because  the  second  grant  impairs 
the  obligation  of  the  first,  for,  in  fact,  it  does  not  impair  it ;  but  because, 
having  no  interest  in  the  thing  granted,  the  state  could  convey  none.  The 
second  grant  would  be  void  in  this  country,  on  the  same  ground  that  it  would 
be  void  in  England,  if  m^de  by  the  king.  This  is  a  principle  of  the  common 
law ;  and  is  as  immutable  as  the  basis  of  justice.  It  derives  no  strength 
from  the  above  provision  of  the  constitution  ;  nor  does  it  seem  to  me  to 
come  within  the  scope  of  that  provision.  When  we  speak  of  the  obligation 
of  a  contract,  the  mind  seems  necessarily  to  refer  to  an  executory  contract ; 
to  a  contract,  under  which  something  remains  to  be  done,  and  there  is  an 
obligation  on  one  or  both  of  the  parties  to  do  it.  No  law  of  a  state  shall 
impair  this  obligation,  by  altering  it  in  any  material  part.  This  prohibition 
does  not  apply  to  the  remedy,  but  to  the  terms  used  by  the  parties  to  the 
agreement,  and  which  fix  their  respective  rights  and  obligations.  The 
obligation,  and  the  mode  of  enforcing  the  obligation,  are  distinct  things. 
The  former  consists  in  the  acts  of  the  parties,  and  is  ascertaim-d  by  the 
binding  words  of  the  contract.  The  other  emanates  from  the  law-making 
power,  which  may  be  exercised  at  the  discretion  of  the  legislature,  within 
the  prescribed  limits  of  the  *constitution.  A  modification  of  r*^*,^ 
the  remedy  for  a  breach  of  the  contract,  does  not,  in  the  sense  of  the  *- 
constitution,  impair  its  obligation.  The  thing  to  be  done,  and  the  time  of 
performance,  remain  on  the  face  of  the  contract,  in  all  their  binding  force 
upon  the  parties  ;  and  these  are  shielded  by  the  constitution,  from  legisla- 
tive interference. 

On  the  part  of  the  complainants,  it  is  contended,  that  on  the  question  of 
jurisdiction,  as  in  reference  to  any  other  matter  in  controversy,  the  court 
must  look  at  the  pleadings,  and  decide  the  point  raised,  in  the  form  presented. 
The  bill  charges,  that  the  act  to  establish  the  Warren  bridge,  purports  to 
grant  a  right  repugnant  to  the  vested  rights  of  the  complainants,  and  that 
it  impairs  the  obligation  of  the  contract  between  them  and  the  common- 
wealth ;  and,  being  contrary  to  the  constitution  of  the  United  States,  is  void. 
In  their  answer,  the  respondents  deny  that  the  act  creating  the  corporation 
of  the  Warren  bridge,  impairs  the  obligation  of  any  contract  set  forth  in 
the  bill  of  the  complainants.  The  court  must  look  at  the  case  made  in  the 
bill,  in  determining  any  questions  which  may  arise  ;  whether  they  relate  to 
the  merits  or  the  jurisdiction  of  the  court.  But  in  cither  case,  they  are  not 
bound  by  any  technical  allegations  or  responses,  which  may  be  found  in  the 
bill  and  answer.  They  must  ascertain  the  nature  of  the  relief  sought,  and 
the  ground  of  jurisdiction,  from  the  tenor  of  the  bill. 

In  this  case,  the  question  of  jurisdiction  under  the  constitution  is  broadly 
presented  ;  and  must  be  examined  free  from  technical  embarrassment.  Chief 
Justice  Pabkbb,  in  the  state  court,  says,  in  reference  to  the  charter  of  tke 
complainants,  **  the  contract  of  the  (government  is.  that  this  right  shall  not 
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be  disturbed  or  impaired,  unless  public  necessity  demand  ;  and  if  it  shall  so 
demand,  the  grantees  shall  be  indemnified."  Such  a  contract,  he  observes, 
"is  founded  upon  the  principles  of  our  constitution,  as  well  as  natural 
justice  ;  and  it  cannot  be  impaired,  without  a  violation  of  the  constitution  of 
the  United  States  :  and  I  think,  also,  it  is  against  the  principles  of  our  state 
constitution."  In  the  conclusion  of  his  opinion,  Mr.  Justice  Putnam  savs, 
in  speaking  of  the  defendants'  charter,  "  it  impairs  the  obligation  of  the 
grants  before  made  to  the  plaintiffs  ;  it  takes  away  their  property,  for  public 
uses,  without  compensation,  against  their  consent,  and  without  a  provision 
for  a  trial  by  jury  ;  it  is  therefore  void."  Mr.  Justice  Wilde  and  Mr. 
^       .  Justice  Morton  did  not  consider  the  *new  charter  as  having  been 

J  granted  either  in  violation  of  the  constitution  of  the  state,  or  of  the 
United  States.  In  their  decree,  the  court  say, "  that  no  property  belonging  to 
the  complainants  was  taken  and  appropriated  to  public  use,  within  the  terms 
and  meaning  of  the  10th  article  of  the  declaration  of  rights  prefixed  to  the 
constitution  of  this  commonwealth."  This  decree  can,  in  no  point  of  view, 
be  considered  as  fixing  the  construction  of  the  constitution  of  Massachusetts, 
as  it  applies  to  this  case.  The  decree  was  entered,  pro  formd^  and  is 
opposed  to  the  opinion  of  two  members  of  the  court.  But  if  that  court  had 
deliberately  and  unanimously  decided,  that  the  plaintiffs'  property  had  not 
been  appropriated  to  public  use,  under  the  constitution  of  Massachusetts  ; 
still,  where  the  same  point  becomes  important,  on  a  question  of  jurisdiction, 
before  this  court,  they  must  decide  for  themselves.  The  jurisdiction  of  this 
court  could,  in  no  respect,  be  considered  as  a  consequence  of  the  decision  of 
the  above  question  by  the  state  court,  in  whatever  way  the  decrets  might 
have  been  entered.  But  no  embarrassment  can  arise  on  this  head,  as  the 
above  decree  was  made,  as  a  matter  of  form,  to  bring  the  case  before 
this  court. 

To  sustain  the  jurisdiction  of  this  court,  the  counsel  for  complainants 
place  great  reliance  upon  the  fact,  that  the  right,  charged  to  be  violated,  is 
held  directly  from  the  state  ;  and  they  insist,  that  there  is  an  implied  obliga- 
tion on  the  state,  that  it  will  do  nothing  to  impair  the  grant.  And  that,  in 
this  respect,  the  complainants'  right  rests  upon  very  different  grounds  Irom 
other  rights  in  the  community,  not  held  by  grant  directly  from  the  state. 
On  the  face  of  the  complainants'  grant,  there  is  no  stipulation  that  the  legis- 
lature will  do  nothing  that  shall  injure  the  rights  of  the  grantees  ;  but  it  is 
said,  that  this  is  implied  ;  and  on  what  ground,  does  the  implication  arise  ? 
Does  it  arise  from  the  fact,  that  the  complainants  are  the  immediate  grantees 
of  the  state  ?  The  principle  is  admitted,  that  the  grantor  can  do  nothing 
that  shall  destroy  his  deed  ;  and  this  rule  applies  as  well  to  the  state  as  to 
an  individual.  And  the  same  principle  operates  with  equal  force  on  all 
grants,  whether  made  by  the  state  or  individuals.  Does  an  implied  obliga- 
tion arise  on  a  grant  made  by  the  state,  that  the  legislature  shall  do  nothing 
to  invalidate  the  grant,  which  does  not  arise  on  every  other  grant  or  deed 
in  the  commonwealth  ? 
*fi7rtl         '^^^  legislature  is  bound  by  the  constitution  of  the  state,  and  it 

^  ^cannot  be  admitted,  that  the  immediate  grantee  of  the  state  has  a 
stronger  guarantee  for  the  protection  of  his  vested  rights  against  unconstitu- 
tional acts,  than  may  be  claimed  by  any  other  citizen  of  the  state.     Every 
citizen  of  the  state,  for  the  protection  of  his  vested  rights,  claims  the 
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gaarantce  of  the  constitation.  This,  indeed,  imposes  the  strongest  obliga- 
tion on  the  legislature  not  to  violate  those  rights.  Does  the  legislature  give 
to  its  grantee,  by  virtue  of  its  grant,  an  additional  pledge  that  it  will  not 
violate  the  constitution  of  the  state  ?  Such  an  implication,  if  it  exist,  can 
scarcely  be  considered  as  adding  anything  to  the  force  of  the  constitution. 
But  this  is  not,  it  is  said,  the  protection  which  the  complainants  invoke.  In 
addition  to  their  property  having  been  taken  without  compensation^  they 
allege,  that  their  charter  has  been  impaired  by  the  Warren  bridge  charter ; 
and  on  this  ground,  they  ask  the  interposition  of  this  court. 

The  new  charter  does  not  purport  to  repeal  the  old  one,  nor  to  alter  it  in 
any  material  or  immaterial  part.  It  does  not,  then,  operate  upon  the  com« 
plainants'  grant,  but  upon  the  thing  granted.  It  has,  in  effect,  taken  the 
toll»  of  the  complainants  and  given  them  to  the  public.  In  other  words, 
under  the  new  charter,  all  that  is  valuable  under  the  charter  of  the  complain- 
ants has  been  appropriated  to  public  use.  It  is  urged,  that  the  legislature 
did  not  intend  to  appropriate  the  property  of  the  complainants ;  that  there 
is  nothing  in  the  act  of  the  legislature,  which  shows  an  intention  by  the 
exercise  of  the  eminent  domain,  to  take  private  property  for  public  use  ;  but 
that,  on  the  contrary,  it  appears  the  Warren  bridge  charter  was  granted  in 
the  exercise  of  a  legislative  discretion,  asserted  and  sustained  by  a  majority 
of  the  legislature. 

In  this  charter,  provision  is  made  to  indemnify  the  owners  of  real  estate, 
if  it  should  be  taken  for  the  use  of  the  bridge  ;  and  the  new  company  is 
required  to  pay,  in  behalf  of  the  Charles  River  bridge  company,  one-half 
of  the  annuity  to  the  college.  This  would  seem  to  show  an  intention  to 
appropriate  private  property,  if  necessary,  for  the  establishment  of  the 
Warren  bridge  ;  and  also  an  intention  to  indemnify  the  complainants,  to 
some  extent,  for  the  injury  done  them.  There  could  have  been  no  other 
motive  than  this,  in  providing  that  the  new  company  should  pay  the  hundred 
pounds.  But  the  court  can  only  judge  of  the  intention  of  the  legislature 
*by  its  language  ;  and  when,  by  its  act,  the  franchise  of  the  com-  r^.^,. 
plainants  is  taken,  and,  through  the  instrumentality  of  the  Warren  L 
Bridge  company,  appropriated  to  the  public  use,  it  is  difficult  to  say,  that 
the  legislature  did  not  intend  to  do,  what  in  fact  it  has  done.  Throughout 
the  argument,  the  counsel  for  the  complainants  have  most  ably  contended, 
that  their  property  had  been  taken  and  appropriated  to  the  public  use,  with- 
out making  compensation  ;  and  that  the  act  was,  consequently,  void,  under 
the  constitution  of  Massachusetts. 

If  this  be  the  character  of  the  act ;  if,  under  its  provisions,  the  property 
of  the  complainants  has  been  appropriated  to  public  purposes ;  it  may  be 
important  to  inquire,  whether  it  can  be  considered  as  impairing  the  obliga- 
tion of  the  contract,  within  the  meaning  of  the  federal  constitution.  That 
a  state  may  appropriate  private  property  to  public  use,  is  universally  admit- 
ted. This  power  is  incident  to  sovereignty,  and  there  are  no  restrictions  on 
its  exercise,  except  such  as  may  be  imposed  by  the  sovereignty  itself.  It 
may  tax,  at  its  discretion,  and  adapt  its  policy  to  the  wants  of  its  citizens ; 
and  use  their  means  for  the  promotion  of  its  objects  under  its  own  laws.  If 
an  appropriation  of  private  property  to  public  use  impairs  the  obligation  of 
a  contract,  within  the  meaning  of  the  constitution,  then  every  exercise  of 
'his  power  by  a  state  is  unconstitutional.    From  this  conoluBion,  there  is  no 
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escape  ;  and  whether  compensation  be  made  or  not,  cannot  vary  the  result. 
The  provision  is  not,  that  no  state  shall  pass  a  law  impairing  the  obligation 
of  contracts,  unless  compensation  be  made  ;  but  the  power  is  absolutely 
inhibited  to  a  state.  If  the  act  of  the  state  come  within  the  meaning  of  the 
provision,  the  act  is  void.  No  condition  which  may  be  annexed  to  it,  no 
compensation  that  can  be  made,  can  give  it  validity.  It  is  in  conflict  with 
the  supreme  law  of  the  land,  and  is,  therefore,  a  nullity.  Can  a  state  post- 
pone the  day  fixed  in  an  obligation  for  payment,  or  provide,  that  a  bond 
for  the  payment  of  money  shall  be  discharged  by  the  payment  of  anything 
else  than  money P/fhis  no  one  will  contend  can  be  done,  because  such  an 
act  would  clearly  impair  the  obligation  of  the  contract;  and  no  compensa- 
tion, which  the  state  could  give,  would  make  the  act  valid. 

The  question  is  asked,  whether  the  provision  implied  in  the  constitution 
of  Massachusetts,  that  private  property  may  be  taken,  by  making  compen- 
♦t^oi  sation,  is  not  impliedly  incorporated  in  every  *contract  made  under 
'  it  ;  and  whether  the  obligation  of  the  contract  is  not  impaired,  when 
property  is  taken  by  the  state,  without  compensation?  Can  the  contract  be 
impaired,  within  the  meaning  of  the  federal  constitution,  when  the  action  of 
the  state  is  upon  the  property?  The  contract  is  not  touched,  but  the  thing 
covered  by  the  contract  is  taken,  under  the  power  to  appropriate  private 
property  for  public  use.  If  taking  the  property  impair  the  obligation  of 
the  contract,  within  the  meaning  of  the  constitution,  it  cannot  be  taken  on 
any  terms.  The  provision  of  the  federal  constitution,  which  requires  com- 
pensation to  be  made,  when  private  property  shall  be  taken  for  public  use, 
acts  only  upon  the  officers  of  the  federal  government.  This  case  must  be 
governed  by  the  constitution  of  Massachusetts. 

Can  a  state,  in  any  form,  exorcise  a  power  over  contracts,  which  is 
expressly  prohibited  by  the  constitution  of  the  Union  ?  The  parties  making 
a  contract  may  embrace  any  conditions  they  please,  if  the  conditions  do  not 
contravene  the  law,  or  its  established  policy.  But  it  is  not  in  the  power  of 
a  state,  to  impose  upon  contracts  which  have  been  made,  or  which  may  after- 
wards be  made,  any  condition  which  is  prohibited  by  the  federal  constitu- 
tion. No  state  shall  impair  the  obligation  of  contracts.  Now,  if  the  act  of 
a  state,  in  appropriating  private  property  to  public  use  come  within  the 
meaning  of  this  provision,  is  not  the  act  inhibited,  and,  consequently,  void  ? 
This  point  would  seem  to  be  too  plain  for  controversy.  And  is  it  not  equally 
clear,  that  no  provisions  contained  in  the  constitution  of  a  state,  or  in  its 
legislative  acts,  which  subject  the  obligation  of  a  contract  to  an  unconstitu- 
tional control  of  the  state,  can  be  obligatory  upon  the  citizens  of  the  state  ? 
If  the  state  has  attempted  to  exercise  a  power  which  the  federal  constitu- 
tion prohibits,  no  matter  under  what  form  the  power  may  be  assumed,  or 
what  specious  pretexts  may  be  urged  in  favor  of  its  exercise,  the  act  is 
unconstitutional  and  void. 

That  a  state  may  take  private  property  for  public  use,  is  controverted 
by  no  one.  It  is  a  principle  which,  from  the  foundation  of  our  government, 
has  been  sanctioned  by  the  practice  of  the  states,  respectively  ;  and  has 
never  been  considered  as  coming  in  conflict  with  the  federal  constitution. 
This  power  of  the  state  is  admitted  in  the  argument ;  but  it  is  contended, 
that  the  obligation  of  the  contract  has  been  impaired,  as  the  property  of 
the  complainants  has  been  taken,    without  compensation.     Suppose,   the 
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constitution  of  Massachusetts  provided,  that  no  land  *sbould  be  sold  for 
taxes,  without  valuation,  nor  unless  it  shall  sell  for  two-thirds  of  its  value, 
due  notice  being  given  in  some  newspaper  ;  and  suppose,  a  law  of  the 
legislature  should  direct  land  to  be  sold  for  taxes,  without  a  compliance 
with  those  requisites  ;  would  this  act  impair  the  obligation  of  the  grant  by 
which  the  land  is  held,  within  the  meaning  of  the  constitution?  The  act 
would  be  clearly  repugnant  to  the  state  constitution,  and,  consequently,  all 
proceedings  under  it  would  be  void  ;  but  it  would  not  be  repugnant  to  the 
constitution  of  the  Union.  And  how  does  this  case  differ,  in  principle,  from 
the  one  under  consideration  ?  In  both  cases,  the  power  of  the  legislature  is 
unquestionable  ;  but,  by  the  constitution  of  the  state,  it  must  be  exercised 
in  a  particular  manner  ;  and  if  not  so  exercised,  the  act  is  void.  Now,  if, 
in  either  case,  the  obligation  of  the  contract  under  which  the  property  is 
held  is  impaired,  then  it  must  follow,  that  every  act  of  a  state  legislature 
which  affects  the  right  of  private  property,  and  which  is  repugnant  to  the 
state  constitution,  is  a  violation  of  the  federal  constitution. 

Can  the  construction  of  the  federal  constitution  depend  upon  a  reference 
to  a  state  constitution,  and  by  which  the  act  complained  of  is  ascertained  to 
be  legal  or  illegal?  By  this  doctrine,  the  act,  if  done  in  conformity  to  the 
state  constitution,  would  be  free  from  objections  under  the  federal  constitu- 
tion ;  but  if  this  conformity  do  not  exist,  then  the  act  would  not  be  free 
from  such  objection.  This,  in  effect,  would  incorporate  the  state  constitu- 
tion in,  and  make  it  a  part  of  the  federal  constitution.  No  such  rule  of  con- 
struction exists. 

Suppose,  the  legislature  of  Massachusetts  had  taken  the  farm  of  the  com- 
plainants for  the  use  of  a  poor-house,  or  an  asylum  for  lunatics,  without 
making  adequate  compensation  ;  or  if,  in  ascertaining  the  damages,  the  law 
of  the  state  had  not  been  strictly  pursued  ;  could  this  court  interpose  its 
jurisdiction,  through  the  supreme  court  of  the  state,  and  arrest  the  power  of 
appropriation  ?  In  any  form  in  which  the  question  could  be  made,  would 
it  not  arise  under  the  constitution  of  the  state,  and  be  limited  between  citi- 
zens of  the  same  state  to  the  local  jurisdiction?  Does  not  the  state  constitu 
tion,  which  declares  that  private  property  shall  not  be  taken  for  public  pur- 
poses, without  compensation,  afford  a  safe  guarantee  to  the  citizens  of  the 
state  against  the  illegal  exercise  of  this  power  ;  a  power  essential  to  the  well- 
being  of  every  sovereign  state,  and  which  is  always  exercised  under  its 
own  rules? 

Had  an  adequate  compensation  been  made  to  the  complainants,  *un-  r«Ro/x 
der  the  charter  of  the  Warren  bridge,  would  this  question  have  been  ^ 
raised  ?  Can  any  one  doubt,  that  it  was  in  the  power  of  the  legislature  of 
Massachusetts  to  take  the  whole  of  the  complainants'  bridge  for  public  use, 
by  making  compensation  ?  Is  there  any  power  that  can  control  the  exercise 
of  this  discretion  by  the  legislature?  I  know  of  none,  either  in  the  state  or 
out  of  it ;  but  it  must  be  exercised  in  subordination  to  the  provisions  of  the 
constitution  of  the  state.  And  if  it  be  not  so  exercised,  the  judicial  author- 
ity of  the  state  only,  between  its  own  citizens,  can  interpose  ,and  prevent 
the  wrong,  or  repair  it  in  damages. 

In  all  cases  where  private  property  is  taken  by  a  state  for  public  use,  the 
action  is  on  the  property  ;  and  the  power,  if  it  exist  in  the  state,  must  be 
above  the  contract.     It  does  not  act  on  the  contract,  but  takes  from  under 
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it  vested  rights.  And  this  powor,  when  exercised  by  a  state,  does  not,  in 
the  sense  of  the  federal  constitution,  impair  the  obligation  of  the  contract. 
Vested  rights  are  disturbed,  and  compensation  must  be  made  ;  but  this  is  a 
subject  which  belongs  to  the  local  jurisdiction.  Dops  this  view  conflict  with 
the  established  doctrine  of  this  court?  A  reference  to  the  points  adjudged 
will  show  that  it  does  not. 

The  case  of  Satterlee  v.  MathewsoHy  2  Pet.  380,  presented  the  following 
facts.  Satterlee  was  the  tenant  of  Mathewson,  who  claimed,  at  the  time  of 
the  lease,  under  a  Connecticut  title,  in  Luzerne  county,  Pennsylvania. 
Afterwards,  Satterlee  purchased  a  Pennsylvania  title  for  the  same  land. 
An  .ejectment  was  brought  by  Mathewson  for  the  land,  and  the  court  of 
common  pleas  decided,  that  as  Satterlee  was  the  tenant  of  the  plaintiff,  he 
could  not  set  up  a  title  against  his  landlord.  On  a  writ  of  error,  this 
judgment  was  reversed  by  the  supreme  court,  on  the  ground,  that  the 
relation  of  landlord  and  tenant  could  not  exist  under  a  Connecticut  title. 
Shortly  afterwards,  the  legislature  of  Pennsylvania  passed  a  law,  that, 
under  such  a  title,  the  relation  of  the  landlord  and  tenant  should  exist, 
and  the  supreme  court  of  the  state  having  decided  that  this  act  was  valid, 
the  question  was  brought  before  this  court  by  writ  of  error.  In  their 
opinion,  the  court  say  :  "  We  come  now  to  the  main  question  in  the  cause. 
Is  the  act  which  is  objected  to,  repugnant  to  any  provision  of  ^he  consti- 
tution of  the  United  States  ?  It  is  alleged,  to  be  particularly  so,  because 
it  impairs  the  obligation  of  the  contract  between  the  state  of  Penns}!- 
vania  and  the  plaintiff,  who  claims  under  her  grant,  Ac."  The  grant 
^  ^  vested  a  fee-simple  in  the  grantee,  with  all  the  rights,  *privilege8,  Ac. 
^®*J  «Were  any  of  these  rights  disturbed  or  impaired  by  the  act  under 
consideration  ?  It  does  not  appear  from  the  record,  that  they  were  in  any 
instance  denied,  or  ever  drawn  in  question."  The  objection  most  pressed 
upon  the  court  was,  that  the  effect  of  this  act  was  to  divest  rights  which 
were  vested  by  law  in  Satterlee.  "  There  is  certainly  no  part  of  the  con- 
stitution of  the  United  States,"  the  court  say,  "  which  applies  to  a  state 
law  of  this  description  ;  nor  are  we  aware  of  any  decision  of  this,  or  any 
circuit  court,  which  has  condemned  such  a  law,  upon  this  ground,  provided 
its  effect  be  not  to  impair  the  obligation  of  the  contract."  And  the  court 
add,  that  in  the  case  of  Fletcher  v.  Peck^  it  is  nowhere  intimated,  that  a 
state  statute,  which  divests  a  vested  right,  is  repugnant  to  the  constitu- 
tion of  the  United  States.  There  is  a  strong  analogy  between  this  case  and 
the  one  under  consideration.  The  effect  of  the  act  of  Pennsylvania  was,  to 
defeat  the  title  of  Satterlee,  founded  upon  the  grant  of  the  state.  It  made 
a  title  valid  which,  in  that  very  case,  had  been  declared  void  by  the  court, 
and  which  gave  the  right  to  Mathewson,  in  that  suit,  against  the  prior 
grant  of  the  state.  And  this  court  admit,  that  a  vested  right  was  divested 
by  the  act ;  but  they  say,  it  is  not  repugnant  to  the  federal  constitution. 
The  act  did  not  purport  to  effect  the  grant,  which  was  left,  with  its  cove- 
nants, untouched  ;  but  it  created  a  paramount  right,  which  took  the  land 
against  the  grant. 

In  the  case  under  consideration,  the  Warren  bridge  charter  does  nor 
purport  to  repeal,  or  in  any  way  affect,  the  complainants'  charter.    But,  like 
the  Pennsylvania  act  in  its  effects,  it  divested  the  vested  rights  of  the  com- 
plainants.    Satterlee  was  not  the  immediate  grantee  of  the  state  ;  but  that 
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conid  not  affect  the  principle  involved  in  the  case.  He  claimed  under  the 
grant  of  the  state,  and  the  fact  that  there  was  an  intermediate  grantee 
between  him  and  the  state,  conid  not  weaken  his  right.  In  the  case  of 
Metcher  v.  Feck^  6  Cranch  87,  the  legislature  of  Georgia  attempted  to  annul 
its  own  grant.  The  law  under  which  the  first  grant  was  issued,  was 
attempted  to  be  repealed  ;  and  all  grants  under  it  were  declared  to  be  null 
and  void,  by  the  second  act.  Here,  the  state  acted  directly  upon  the  con- 
tract ;  and  the  case  comes  within  the  rule,  that  to  impair  the  obligation  of 
the  contract,  the  state  law  must  act  upon  the  contract.  The  act  of  the  leg- 
islature complained  of,  in  the  case  of  Sturgea  v.  Crotoninshield,  4  Wheat. 
122,  had  a  direct  bearing  upon  the  'contract.  The  question  was,  r^^^^ 
whether  under  the  bankrupt  law  of  of  New  York,  a  debtor  was  dis-  L 
charged  from  his  obligation  by  a  surrender  of  his  property.  And  so,  in  the 
case  of  7¥u^tees  of  Dartmouth  College  v.  Woodwardy  Ibid.  618,  the  ques- 
tion was,  whether  the  legislature  could,  without  the  consent  of  the  corpo- 
ration, alter  its  charter  in  a  material  pail,  it  being  a  private  corporation. 
In  the  case  of  Terrett  v.  Taylor,  9  Cranch  62,  the  uncontroverted  doctrine 
is  asserted,  that  a  legislature  cannot  repeal  a  statute  creating  a  private  cor- 
poration, and  thereby  destroy  vetjted  rights.  The  case  of  Oreen  v.  BiddUy 
8  Wheat.  1,  has  also  been  cited  to  sustain  the  jurisdiction  of  the  court  in 
this  case.  The  court  decided,  in  that  case,  that  the  compact,  which  guar- 
antied to  claimants  of  land  lying  in  Kentucky,  under  titles  derived  from 
Virginia,  their  rights,  as  they  existed  under  the  laws  of  Virginia,  prohibited 
the  state  of  Kentucky  from  changing  those  rights.  In  other  words,  that 
Kentucky  could  not  alter  the  compact.  And  when  this  court  were  called 
on  to  give  effect  to  the  act  of  Kentucky,  which  they  considered  repugnant 
to  the  compact,  they  held  the  provisions  of  the  compact  paramount  to  the 
act. 

After  a  careful  examination  of  the  questions  adjudged  by  this  court, 
they  seem  not  to  have  decided  in  any  case,  that  the  contract  is  impaired, 
within  the  meaning  of  the  federal  constitution,  where  the  action  of  the 
state  has  not  been  on  the  contract.  That  though  vested  rights  have  been 
divested,  under  an  act  of  a  state  legislature,  they  do  not  consider  that  as 
impairing  the  grant  of  the  state,  under  which  the  property  is  held.  And 
this,  it  appears,  is  the  true  distinction  ;  and  the  one,  which  has  been  kept  in 
view  in  the  whole  current  of  adjudications  by  this  court,  under  the  above 
clause  of  the  constitution. 

Had  this  court  established  the  doctrine,  tHat  where  an  act  of  a  state 
legislature  affected  vested  rights,  held  by  a  grant  from  the  state,  the  act  is 
repugnant  to  the  constitution  of  the  United  States,  the  same  principle  must 
have  applied  to  all  vested  rights.  For,  as  has  been  shown,  the  constitution 
of  a  state  gives  the  same  guarantee  of  their  vested  rights  to  all  its  citizens, 
as  to  those  who  claim  directly  under  grant  from  the  state.  And  who  can 
define  the  limit  of  a  jurisdiction  founded  on  this  principle  ?  It  would  neces- 
sarily extend  over  the  legislative  action  of  the  state  ;  and  control,  to  a  fear- 
ful extent,  the  exercise  of  their  powers.  *The  spirit  of  internal  r^ggo 
improvement  pervades  the  whole  country.  There  is,  perhaps,  no  state  *- 
in  the  Union,  where  important  pnblic  works,  such  as  turnpike  roads,  canals, 
railroads,  bridges,  Ac,  are  not  either  contemplated,  or  in  a  state  of  rapid 
progression.     These  cannot  be  carried  on,  without  the  frequent  exercise  of 
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the  power  to  appropriate  private  property  for  public  use.  Vested  rights 
are  daily  divested  by  this  exercise  of  the  eminent  domain.  And  if,  in  all 
these  cases,  this  court  can  act  as  a  court  of  supervision  for  the  correction 
of  errors,  its  power  may  be  invoked  in  numberless  instances.  If  to  take 
private  property  impairs  the  obligation  of  the  contract  under  which  it  is 
held,  this  court  may  be  called  to  determine,  in  almost  every  case  where  the 
power  is  exercised,  as  well  where  compensation  is  made,  as  where  it  is 
not  made.  For,  if  this  court  can  take  jurisdiction  on  this  ground,  every 
individual  whose  property  has  been  taken,  has  a  constitutional  right  to  the 
judgment  of  this  court,  whether  compensation  has  been  made  in  the  mode 
required  by  the  constitution  of  the  state.  In  ascertaining  the  damages,  the 
claimant  has  a  right  to  demand  a  jury,  and  that  the  damages  shall  be  asses- 
sed in  strict  conformity  to  the  principles  of  the  law.  To  revise  these  cases, 
would  carve  out  for  this  court  a  new  jurisdiction,  not  contemplated  by  the 
constitution,  and  which  cannot  be  safely  exercised. 

These  are  considerations  which  grow  out  of  our  admirable  system  of 
government,  that  should  lead  the  judicial  tribunals  both  of  the  federal  and 
state  governments  to  mutual  forbearance,  in  the  exercise  of  doubtful  powers. 
The  boundaries  of  their  respective  jurisdictions  can  never,  perhaps,  be  so 
clearly  defined,  on  certain  questions,  as  to  free  them  from  doubt.  This 
remark  is  peculiarly  applicable  to  the  federal  tribunals,  whose  powers  are 
delegated,  and  consequently,  limited.  The  strength  of  our  political  system 
consists  in  its  harmony  ;  and  this  can  only  be  preserved,  by  a  strict  obser- 
vance of  the  respective  powers  of  the  state  and  federal  government.  Believ- 
ing that  this  court  has  no  jurisdiction  in  this  case ;  although  I  am  clear 
that  the  merits  are  on  the  side  of  the  complainants  ;  I  am  in  favor  of  dis- 
missing the  bill,  for  want  of  jurisdiction. 

Baldwin,  Justice. — In  this  case,  I  entirely  concur  in  the  judgment  of 
the  court,  as  well  as  the  reasons  given  in  the  opinion  delivered  by  the  chief 
justice  :  my  only  reason  for  giving  a  separate  opinion  is,  to  notice  some 
matters  not  referred  to  in  that  opinion,  which  I  am  not  willing  should  pass 
without  expressing  mine  upon  them.  The  course  of  the  argument,  and  the 
nature  of  several  questions  involved  in  the  case,  gives  them  an  importance 
deserving  attention,  from  these  and  other  considerations,  which  I  cannot 
overlook. 

The  first  question  whicl^  arises  in  this  cause,  is  an  objection  to  the  juris- 
diction of  the  court  below,  made  by  the  appellees,  on  the  ground  of  the 
want  of  proper  parties  ;  and  that  the  state  of  Massachusetts,  being  now  the 
owners  of  the  bridge,  pursuant  to  the  terms  of  the  charter  to  the  defendants, 
no  suit  could  be  sustained  which  can  affect  their  interest  in  it.  On  an 
inspection  of  the  record,  the  case  is  one  which  does  not  admit  of  this  objec- 
tion, if  it  was  well  foui.ded  otherwise.  The  bill  was  filed  in  June,  and  the 
pleadings  closed  in  December  182^,  so  that  we  have  no  judicial  knowledge 
of  any  matters  which  have  arisen  since  ;  confining  itself,  as  the  court  must 
do,  to  the  pleadings  of  the  cause,  and  the  decree  of  the  court  below,  we  can 
notice  nothing  not  averred  in  the  bill  or  answer,  mir  act  on  any  evidence 
which  does  not  relate  to  them. 

An  injunction  is  prayed  for  by  the  plaintiffs,  to  restrain  the  defendants 
from  erecting  a  bridge  over  Charles  river,  pursuant  to  their  charter  in  the 
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act  of  1828|  which  they  allege  to  be  a  violation  of  their  rights,  by  impairing 
the  obligation  of  previoas  contracts  made  by  the  state  with  the  plaintiffs. 
When  the  pleadings  closed,  the  defendants  had  not  completed  the  bridge 
complained  of  ;  they  were  then  the  only  persons  who  had  any  present  interest 
in  it ;  they  were  constructing  it  for  their  own  benefit,  and  were  to  have  tlu^ 
sole  and  exclusive  use  of  it,  till  by  the  terms  of  the  charter,  it  became  the 
property  of  the  state  ;  they » were,  therefore,  the  proper,  and  the  only  parti<*s 
against  whom  a  bill  for  an  injunction  could  then  be  sustained.  If,  then,  the 
plaintiffs  were,  in  June  1828,  entitled  to  a  decree  restraining  the  erection 
of  the  bridge,  their  right  cannot  be  affected  by  any  matter  pendente  lite, 
nor  by  any  reversionary  right,  which  may  have  accrued  to  the  state.  The 
case  must  be  decided,  as  it  ought  to  have  been  decided  in  December  1828, 
and  the  only  question  before  the  court  below,  on  the  pleadings  and  exhibits, 
was  on  the  right  of  the  plaintiffs  to  the  only  remedy  prayed,  which  was  an 
injunction;  that  court  had  jurisdiction  between  the  parties  to  the  suit,  to 
decide  the  question  of  right  between  them,  but  could  go  no  further  than 
to  grant  the  injunction  against  the  erection  of  the  bridge,  because  the  bill 
avers  no  matter  arising  subsequent  to  December  1828.  Whether,  on  an 
amended,  a  supplemental,  or  an  original  bill,  a  decree  can  be  rendered  for 
an  account  of  tolls  received,  and  for  the  suppression  of  the  bridge,  is  a 
question  which  can  arise  only  after  a  reversal  of  the  decree  now  appealed 
from,  and  such  a  state  of  pleading  as  will  bring  subsequent  matters  before 
the  court  below. 

It  has  also  been  objected,  that  the  plaintiffs  have  a  perfect  remedy  at 
law,  if  their  case  is  such  as  is  set  forth  in  the  bill,  and  therefore,  cannot 
sustain  a  suit  in  equity.  If  this  case  came  up  by  appeal  from  a  circuit  court, 
the  question  might  deserve  serious  consideration  ;  but  as  the  courts  in 
Massachusetts  derive  their  equity  jurisdiction  from  a  state  law,  it  becomes 
a  very  different  question.  The  supreme  court  of  that  state  is  the  rightful 
expositor  of  its  laws  (2  Pet.  524-5);  and  having  sustained  and  exercised 
their  jurisdiction  over  this  case,  as  one  appropriate  to  their  statutory  juris- 
diction in  equity,  it  will  be  considered  as  their  construction  of  a  state  law, 
to  which  this  court  always  pays  great,  and  generally,  conclusive,  respect. 
Our  jurisdiction  over  causes  from  state  courts,  by  the  25th  section  of  the 
judiciary  act  is  peculiar  ;  no  error  can  be  assigned  by  a  plaintiff  in  error, 
except  those  which  that  act  has  specified,  and  the  court  can  reverse  for  no 
other.  It  may  be  a  very  different  question,  whether  the  defendant  in  error 
may  not  claim  an  affirmance,  on  any  ground  which  would  entitle  him  to  a 
decree  below,  which  it  is  unnecessary  to  consider,  as  these  objections  to  the 
jurisdiction  cannot  be  sustained. 

The  next  question  is  one  vital  to  the  plaintiffs'  case,  if  decided  against 
them,  which  is,  whether  a  charter  to  a  corporation  is  a  contract,  within  the 
tenth  section  of  the  first  article  of  the  constitution,  which  prohibits  a  state 
from  passing  any  law  impairing  the  obligation  of  a  contract  ;  or  whether 
this  prohibition  applies  only  to  contracts  between  individuals,  or  a  state  and 
individuals.  As  this  question  is  not  only  an  all-important  one,  arising 
directly  and  necessarily  in  the  case,  but  in  one  view  of  it,  is  the  whole  ease 
which  gives  the  plaintiffs  a  standmg  in  this  court,  it  will  be  next  con- 
sidered. 

In  this  country,  every  person  has  a  natural  and  inherent  right  of  taking 
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and  enjoying  property,  which  right  iB  recognised  .and  secured  in  the  consti- 
tution of  every  state  ;  bodies,  societies  and  communities  have  the  same 
right,  but  inasmuch  as  on  the  death  of  any  person  without  a  will,  his  prop- 
erty passes  to  his  personal  representative  or  heir,  a  mere  association  of 
individuals  must  hold  their  real  and  personal  property  subject  to  the  rules 
of  the  common  law.  A  charter  is  not  necessary  to  give  to  a  body  of  men 
the  capacity  to  take  and  enjoy,  unless  there  is  some  statute  to  prevent  it,  by 
imposing  a  restriction  or  prescribing  a  forfeiture,  where  there  is  a  capacity 
to  take  and  hold  ;  the  only  thing  wanting  is  the  franchise  of  succession,  so 
that  the  property  of  the  society  may  pass  to  successors  instead  of  heirs. 
Termes  de  la  Ley  1 23  ;  1  Bl.  Com.  868-72.  This  and  other  franchises  are 
the  ligaments  which  unite  a  body  of  men  into  one,  and  knit  them  together 
as  a  natural  person  (4  Co.  65  a);  creating  a  corporation,  an  invisible  incor- 
poreal being,  a  metaphysical  person  (2  Pet.  223);  existing  only  in  contem- 
plation of  law,  but  having  the  properties  of  individuality.  (4  Wheat.  636), 
by  which  a  perpetual  succession  of  many  persons  are  considered  the  same, 
and  may  act  as  a  single  individual.  It  is  the  object  and  effect  of  the  incor- 
poration, to  give  to  the  artificial  person  the  same  capacity  and  rights  as  a 
natural  person  can  have,  and  when  incorporated  either  by  an  express  charter 
or  one  is  presumed  from  prescription,  they  can  take  and  enjoy  property  to 
the  extent  of  their  franchises  as  fully  as  an  individual.  Co.  Litt.  132  b  ; 
2  Day's  Com.  Dig.  300  ;  1  Saund.  345.  It  bestows  the  character  and  prop- 
erties of  individuality  on  a  collective  and  changing  body  of  men  (4  Pet. 
562),  by  which  their  rights  become  as  sacred  as  if  they  were  held  in  sever- 
alty by  natural  person.  Franchises  are  not  peculiar  to  corporations,  they 
are  granted  to  individuals,  and  may  be  held  by  any  persons  capable  of 
holding  or  enjoying  property  ;  a  franchise  is  property,  a  right  to  the 
privilege  or  immunity  conferred  by  the  grant  ;  it  may  be  of  a  corporeal  or 
incorporeal  right,  but  it  is  a  right  of  property,  or  propriety,  in  the  thing 
to  which  it  attaches.  Franchises  are  of  various  grades,  from  that  of  a  mere 
right  of  succession  to  an  estate  in  land,  to  the  grant  of  a  County  Palatine, 
which  is  the  highest  franchise  known  to  the  law  ;  the  nature  and  character 
whereof  is  the  same,  whether  the  grant  is  to  one  or  many.  Corporations 
are  also  of  all  grades,  and  made  for  varied  objects ;  all  governments  are 
corporations,  created  by  usage  and  common  consent,  or  grants  and  charters 
which  create  a  body  politic  for  prescribed  purposes ;  but  whether  they  are 
private,  local  or  general,  in  their  objects,  for  the  enjoyment  of  property,  or 
the  exercise  of  power,  they  are  all  governed  by  the  same  rules  of  law,  as 
to  the  construction  and  the  obligation  of  the  instrument  by  which  the  incor- 
poration is  made.  One  universal  rule  of  law  protects  persons  and  property. 
It  is  a  fundamental  principle  of  the  common  law  of  England,  that  the  term 
freemen  of  the  kingdom,  includes  '*  all  persons,"  ecclesiastical  and  temporal, 
incorporate,  politique  or  natural ;  it  is  a  part  of  their  magna  charta  (2  Inst. 
4),  and  is  incorporated  into  our  institutions.  The  persons  of  the  members 
of  corporations  are  on  the  same  footing  of  protection  as  other  persons,  and 
their  corporate  property  secured  by  the  same  laws  which  protect  that  of 
individuals.  2  Inst.  46-7.  "No  man  shall  be  taken,"  "no  man  shall  be 
disseised,"  without  due  process  of  law,  is  a  principle  taken  from  magna 
charta,  infused  into  all  our  state  constitutions,  and  is  made  inviolable  by 
the  federal  government,  by  the  amendments  to  the  constitution. 
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No  new  principle  was  adopted,  in  prohibiting  the  passage  of  a  law  by  a 
state,  which  should  impair  the  obligation  of  a  contract ;  it  was  merely 
affirming  a  fundamental  principle  of  law,  and  by  putting  contracts  under 
the  protection  of  the  constitution,  securing  the  rights  and  property  of  the 
citizens  from  invasion  by  any  power  whatever.  It  was  a  part  of  that 
system  of  civil  liberty  which  "  formed  the  basis  whereon  our  republics,  their 
laws  and  constitutions,  arc  erected,  and  declared,  by  the  ordinance  of  1787, 
to  be  a  fundamental  law  of  all  new  states."  This  was  the  language  of  the 
congress,  "  And  in  the  just  preservation  of  rights  and  property,  it  is  under- 
stood and  declared,  that  no  law  ought  ever  to  be  made,  or  have  force  in  the 
said  territory,  that  shall  in  any  manner  interfere  with,  or  affect,  private  con- 
tracts, or  any  agreements,  b<nidfide  and  without  fraud,  previously  formed." 
(1  U.  S.  Stat.  62.)  This  ordinance  was  passed  during  the  session  of  the 
convention  which  framed  the  constitution,  several  of  the  members  of  which 
were  also  members  of  congress ;  it  was,  therefore,  evidently  in  their  view, 
and  may  justly  be  taken  as  a  declaration  of  the  reasons  for  inserting  this 
prohibitory  clause.  As  an  important  contemporaneous  historical  fact,  it 
also  shows,  that  the  convention  intended  to  make  the  prohibition  more 
definite,  less  extensive  in  one  respect,  and  more  so  in  another,  than  in  the 
ordinance.  Omitting  the  words  "  in  any  manner  interfere  with  or  affect," 
the  words  "  impair  the  obligation  of,"  were  substituted  ;  the  word  private 
was  omitted,  so  as  to  extend  the  prohibition  to  all  "  contracts,"  public  or 
private  :  as  "  the  constitution  unavoidably  deals  in  general  terms"  (1  Wheat. 
326),  marks  only  great  outlines,  and  designates  its  general  objects  (4  Ibid. 
407),  no  detail  was  made,  no  definition  of  a  contract  given,  or  exception 
made. 

No  one  can  doubt,  that  the  terms  of  the  prohibition  are  not  only  broad 
enough  to  comprehend  all  contracts,  but  that  violence  will  be  done  to  the 
plain  meaning  of  the  language,  by  making  any  exception,  by  construction  ; 
it  must,  therefore,  necessarily  embrace  those  contracts,  which  grant  a  fran- 
chise or  property  to  individuals  or  corporations,  imposing  the  same  restraints 
on  states,  as  were  imposed  by  the  English  constitution  on  the  prerogative  of 
the  king,  which  devolved  on  the  states  by  the  revolution.  See  4  Wheat. 
651  ;  8  Ibid.  584-8.  The  king  has  the  "  prerogative  of  appointing  ports  and 
havens  ;"  the  "  franchise  of  lading  and  diKcharging  has  been  frequently 
granted  by  the  crown,"  from  an  early  period.  "  But  though  the  king  had 
a  power  of  granting  the  franchise  of  ports  and  havens,  yet  he  had  not  the 
power  of  resumption,  or  of  narrowing  or  contracting  their  limits,  when  once 
established."  1  Bl.  Com.  264.  It  would  be  strange,  if  the  free  citizens  of 
a  republic  did  not  hold  their  rights  by  a  tenure  as  sacred  as  the  subjects  of  a 
monarchy  ;  or  that  it  should  be  deemed  compatible  with  American  institu- 
tions, to  exclude  from  the  protection  of  the  constitution,  those  privileges 
and  immunities  which  are  held  sacred  by  the  laws  of  our  ancestors.  We 
have  adopted  them,  as  our  right  of  inheritance,  with  the  exception  of  such 
as  are  not  suited  to  our  condition,  or  have  been  altered  by  usage  or  acts  of 
assembly.  No  one,  I  think,  will  venture  the  assertion,  that  it  is  incompat- 
ible with  our  situation,  to  protect  the  corporate  rights  of  our  citizens,  or 
that,  in  any  state,  there  is  either  a  usage  or  law  which  makes  them  less 
sacred  than  thQse  held  by  persons  who  are  not  members  of  of  a  corporation. 
No  one  can,  in  looking  throughout  thu  land,  fail  to  see,  that  an  incalculable 
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amount  of  money  has  been  expended,  and  property  purchased,  on  the  faith 
of  chartera  and  grants,  or  contemplate  their  violation  by  a  law,  which  will 
not,  some  day,  take  his  po  isessions  from  him,  by  an  exercise  of  power, 
founded  on  a  principle  which  applies  to  all  rights.  If  a  state  can  revoke 
its  grant  of  property  or  power  to  a  subordinate  corporation,  there  can  be  no 
limitation  ;  there  is  no  principle  of  law,  or  provision  of  the  constitution, 
that  can  save  the  charter  of  a  borough,  a  city,  a  church  or  a  college,  that 
will  not  equally  save  any  other  ;  of  consequence,  if  all  cannot  be  protected, 
none  can  be. 

The  federal  government  itself  is  but  a  corporation,  created  by  the  grant 
or  charter  of  the  separate  states ;  if  that  is  inviolable  by  the  power  of  a 
state,  each  of  its  provisions  is  so  ;  each  state,  in  its  most  sovereign  capacity, 
by  the  people  thereof,  in  a  convention,  have  made  it  a  supreme  law  of  the 
state,  paramount  to  any  state  constitution  then  in  existence,  or  which  may 
be  thereafter  adopted.  The  state  has  made  an  irrevocable  restriction  on  its 
own  once  plenary  sovereignty,  which  it  cannot  loosen,  without  the  concur- 
rence of  such  a  number  of  states,  as  are  competent  to  amend  the  constitu- 
tion. So  far  as  such  restriction  extends,  the  state  has  annulled  its  own 
power,  by  a  surrender  thereof  for  the  public  good  ;  if  a  state  can  remove 
that  restriction  on  its  own  legislative  power,  and  do  the  thing  prohibited,  it 
can  alsD  remove  the  restriction  on  its  sovereignty,  by  revoking  the  powers 
granted  to  congress.  The  property  and  power  of  the  federal  government, 
are  held  by  no  other  or  stronger  tenure,  than  the  land  or  franchises  of  a 
citizen  or  corporation  ;  both  rights  were  inherent  in  the  people  of  a  state, 
who  have  made  grants,  by  their  representatives,  in  a  convention,  directly 
by  their  original  power,  or  in  a  legislative  act,  made  by  the  authority 
delegated  in  their  state  constitution.  But  the  grants  thus  made  are  as  bind- 
ing on  the  people  and  the  state,  as  if  made  in  a  convention  ;  they  are  the 
contracts  of  the  state,  the  obligation  of  which  the  people  have  declared, 
shall  not  be  impaired  by  the  authority  of  a  state  ;  it  shall  not  "  pass  any 
law,"  which  shall  have  such  object  in  view,  or  produce  such  effect.  An  act 
of  a  convention  is  the  supreme  law  of  the  state  ;  an  act  of  the  legislature  is 
a  law  subordinate  ;  both,  however,  are  laws  of  the  state,  of  binding  author- 
ity, unless  repugnant  to  that  law  which  the  state  has,  by  its  own  voluntary 
act,  in  the  plenitude  of  its  sovereignty,  made  paramount  to  both,  and 
declared  that  its  judges,  "  shall  be  bound  thereby,"  anything  to  the  contrary 
notwithstanding.  Each  state  has  made  the  obligation  of  contracts  a  part  of 
the  constitution,  thus  saving  and  confirming  them,  under  the  sanction  of  its 
own  authority  ;  no  act,  therefore,  can  violate  the  sanctity  of  contracts,  which 
cannot  annul  the  whole  constitution  ;  for  it  is  a  fundamental  principle  of 
law,  that  whatever  is  saved  and  preserved  by  a  statute,  has  the  same  obliga- 
tion as  the  act  itself.  This  principle  has  been  taken  from  the  magna  charta 
of  England,  and  carried  into  the  great  charter  of  our  rights  of  property. 

By  magna  charta,  c.  9,  and  7  Ric.  II.,  it  is  enacted,  "  that  the  citizens  of 
London  shall  enjoy  all  their  liberties,  notwithstanding  any  statute  to  the 
contrary."  By  this  act,  the  city  may  claim  liberties  by  prescription,  charter 
or  parliament,  notwithstanding  any  statute  made  before.  4  Inst.  250,  253  ; 
2  Ibid.  20-1  ;  5  Day's  Com.  Dig.  20,  London,  M.;  Harg.  Law  Tr.  66-7. 
The  constitution  goes  further,  by  saving,  preserving  and  confirming  the 
obligation  of  contracts  ;  and  notwithstanding  any  law  passed  after  its  adop- 
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tion  ;  and  this  confirmation,  being  by  the  Bupreme  law  of  the  land,  makes  a 
contract  as  inviolable,  even  by  a  supreme  law  of  a  state,  as  the  constitution 
itself.  From  the  beginning  of  the  revolution,  the  people  of  the  colonies 
clung  to  magna  charta^  and  their  charters  from  the  crown  ;  their  violation 
was  a  continued  subject  of  complaint.  See  1  Journ.  Cong.  27-8,  40-1,  60, 
108,  143,  154,  107,  178  ;  one  of  the  grievances  set  forth  in  the  declaration 
of  independence  is,  "  for  taking  away  our  charters,"  <fcc. 

One  of  the  causes  which  led  to  the  English  revolution  was,  "  They  have 
also  invaded  the  privileges,  and  seized  on  the  charters  of  most  of  those  towns 
that  have  a  right  to  bo  represented  by  their  burgesses  in  parliament ;  and 
have  secured  surrenders  to  be  made  of  them,  by  which  the  magistrates  in 
them  have  delivered  up  all  their  rights  and  privileges,  to  be  disposed  of  at 
the  pleasure  of  those  evil  counsellors,"  &Q,  10  Journ.  Commons,  2  h.  In  the 
language  of  congress,  "  the  legislative,  executive  and  judging  powers,  are 
all  moved  by  the  nod  of  a  minister  ;  privileges  and  immunities  last  no  longer 
than  his  smiles ;  when  he  frowns,  their  feeble  forms  dissolve."  1  Journ. 
69-60.  "  Without  incurring  or  being  charged  with  a  forfeiture  of  their 
rights,  without  being  heard,  without  being  tried,  without  law,  without 
justice,  by  an  act  of  parliament,  their  charter  is  destroyed,  their  liberties 
violated,  their  constitution  and  form  of  government  changed  ;  and  all  this, 
upon  no  better  pretence,  than  because  in  one  of  their  towns,  a  trespass  was 
committed  on  some  merchandise,  said  to  belong  to  one  of  the  companies, 
and  because  the  ministry  were  of  opinion,  that  such  high  political  regula- 
tions, were  necessary  to  compel  due  subordination,  and  obedience  to  their 
mandates."  1  Journ.  41. 

Such  were  the  principles  of  our  ancestors,  in  both  revolutions  ;  they  are 
consecrated  in  the  constitution  framed  by  the  fathers  of  our  government,  in 
terms  intended  to  protect  the  rights  and  property  of  the  people,  by  prohibit- 
ing to  every  state  the  passage  of  any  law  which  would  be  obnoxious  to  such 
imputations  on  the  character  of  American  legislation.  The  reason  for  this 
provision  was,  that  the  transcendent  power  of  parliament  devolved  on  the 
several  states  by  the  revolution  (4  Wheat.  651),  so  that  there  was  no  power 
by  which  a  state  could  be  prevented  from  revoking  all  public  grants  of 
property  or  franchise,  as  parliament  could  do.  Harg;  L.  Tr.  60-61  ;  4 
Wheat.  643,  651.  The  people  of  the  states  renounced  this  power  ;  and  as 
an  assurance  that  that  they  would  not  exercise  it ;  or  if  they  should  do  so 
inadvertently,  that  any  law  to  that  effect  should  be  void  ;  the  constitution 
embraces  all  grants,  charters  and  other  contracts  affecting  property,  places 
them  beyond  all  legislative  control,  and  imposes  on  this  court  the  duty  of 
protecting  them  from  legislative  violation.  6  Cranch  136  ;  4  Wheat.  625. 
In  the  same  sovereign  capacity  in  which  the  people  of  each  state  adopted 
the  constitution,  they  pledged  their  faith  that  the  sanctity  of  the  obligation 
of  contracts  should  be  inviolable  ;  and  to  insure  its  performance,  created  a 
competent  judicial  power,  whom  they  made  the  final  arbiter  between  their 
laws  and  the  constitution,  in  all  oases  in  which  there  was  an  alleged  collision 
between  them.  These  principles  have  been  too  often,  and  too  solemnly, 
affirmed  by  this  court,  to  make  any  detail  of  their  reasoning  or  opinions 
necessary. 

In  Fletcher  v.  Peck^  they  were  applied  to  a  grant  of  land  by  a  state  to 
individuals,  made  by  the  authority  of  a  state  law,  which  was  afterwards 
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repealed  (6  Cranch  127)  ;  in  New  Jersey  v.  WUsoUy  to  an  immuDity  from 
taxation  granted  to  a  tribe  of  Indians  (7  Ibid.  164);  in  Terrett  v.  Taylor^ 
to  a  religious  society  (9  Ibid.  43,  <fcc.);  in  Dartmouth  College  v.  Woodward^ 
to  a  literary  corporation.  4  Wheat.  636.  In  all  the»e  cases,  Htate  laws 
which  violated  the  grants  and  charters  which  conferred  private  or  corporate 
rights,  were  held  void,  under  the  prohibition  in  the  constitution  ;  the  court 
holding,  that  as  it  contained  no  exception  in  terms,  none  could  be  made  by 
construction  ;  the  language  being  clear  of  all  ambiguity,  it  extended  to  cor- 
porations as  well  as  individuals.  8  Wheat.  480-00,  joo^^mi. 

But  while  the  court  repudiates  all  constructive  exceptions  to  the  prohibi- 
tion, it  equally  repudiates  its  application  to  constructive  contracts;  it  will 
preserve  the  immunity  from  taxation,  when  it  is  granted  in  terms,  as  ia 
7  Cranch  164  ;  yet  they  will  not  raise  an  immunity  by  implication,  ''  where 
there  is  no  express  contract."     4  Pet.  563. 

There  can  be  no  difficulty  in  understanding  this  clause  of  the  constitu- 
tion ;  its  language  is  plain,  and  the  terms  well  defined,  by  the  rules  of  law  ; 
the  difficulty  arises  by  the  attempts  made  to  interpolate  exceptions  on  one 
hand,  so  as  to  withdraw  contracts  from  its  operation  ;  and  on  the  other 
hand,  to  imply  one  contract  from  another,  to  make  each  implied  contract 
the  parent  of  another,  and  then  endeavor  to  infuse  them  all  into  the  consti- 
tution, as  the  contract  contained  in  the  grant  or  charter  in  question.  If 
human  ingenuity  can  be  thus  exerted,  for  either  purpose,  with  success,  no 
one  can  understand  the  constitution  as  it  is  ;  we  must  wait  till  it  has  been 
made,  by  such  construction,  what  such  expounders  may  think  it  ought  to 
have  been,  before  we  can  assign  to  its  provisions  any  determinate  moaning. 
In  the  rejection  of  both  constructions,  and  following  the  decisions  of  this 
court,  my  judgment  is  conclusively  formed — that  the  grants  of  property,  of 
franchise,  privilege  or  immunity,  to  a  natural  or  artificial  person,  are  alike 
confirmed  by  the  constitution  ;  and  that  the  plaintiffs  are  entitled  to  the 
relief  prayed  for  in  their  bill,  if  they  have  otherwise  made  out  a  proper 
case. 

In  tracing  their  right  to  its  origin,  they  found  it  on  a  grant  to  Harvard 
College,  by  the  general  court,  or  colonial  council,  in  1640,  of  the  ferry 
between  Boston  and  Charlestown,  which  had  belonged  to  the  colony  from 
its  first  settlement.  In  1637,  the  governor  and  treasurer  were  authorized  to 
lease  this  ferry  for  three  years,  at  40/.  a  year,  under  which  authority,  they 
made  such  a  lease,  and  gave  an  exclusive  right  of  ferry  between  the  two 
towns,  though  they  were  not  authorized  to  do  more  than  lease  the  ferry. 
The  lease  expired  in  1640,  when  the  ferry  reverted  to  the  colony,  and  was 
granted  to  the  college,  by  no  other  description  than  "  the  ferry  between 
Boston  and  Charlestown,"  which  the  plaintiffs  contend,  was  a  grant  in  per- 
petuity of  the  exclusive  right  of  ferriage  between  the  two  towns,  and  from 
any  points  on  Charles  river,  at  the  one  or  the  other. 

AH  the  judges  in  the  court  below,  as  well  as  the  counsel  on  both  sides, 
agree,  that  the  common  law  as  to  ferries  was  adopted  and  prevails  in  Mas- 
sachusetts ;  this  part  of  the  case  then  must  depend  on  what  were  the  rules 
and  principles  of  that  law,  in  their  application  to  such  a  grant  at  the  time 
it  was  made.  It  is  an  <admittcd  principle,  that  the  king,  by  his  prerogative, 
was  vested  with  the  right  of  soil  and  jurisdiction  over  the  territory  within 
which  he  constituted,  by  his  charter,  the  colonial  government ;  their  grants 
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had  the  same  validity  as  hin,  aud  must  be  construed  by  the  same  rules  which 
regulate  prerogative  grants.  See  1  Pick.  182,  Ac.  As  the  king,  by  his 
charter,  put  the  colonial  government  in  his  place,  they  held  the  right  in  and 
over  the  arms  of  the  sea,  navigable  rivers,  and  the  land  in  the  colony,  for 
the  benefit  of  the  people  of  the  colony,  as  a  public  trust,  not  as  a  private 
estate  ;  the  people  of  the  colony  had  the  right  of  fishing,  navigating  and 
passing  freely  in  aud  over  the  public  waters,  subject  to  such  grants  of  fran- 
.chise  or  property  as  might  have  been  made,  or  which  should  be  made  in 
future.  But  as  any  grant  of  a  private  right  in  or  over  public  property,  is 
necessarily  an  abridgment  of  the  public  right,  to  the  extent  of  such  grants, 
the  law  looks  on  them  with  great  watchfulness,  and  has  prescribed  rules 
for  their  construction,  founded  on  a  proper  regard  to  the  general  interest. 

The  prerogative  of  the  king  is*  vested  in  him  as  necessary  for  the  pur- 
poses of  society  ;  it  extends  to  all  things  not  injurious  to  his  subjects,  but* 
"stretchetli  not  to  the  doing  of  any  wrong"  (I  Bl.  Cora.  237-9);  the  objects 
for  which  it  is  held  and  exercised,  are  for  the  good  of  the  subject,  and  the 
benefit  of  the  commonwealth,  and  not  his  private  emolument.  It  is  a  part 
of  the  common  law  (2  Inst.  63,  496)  ;  confined  to  what  the  law  allows,  and 
is  for  the  public  good  (Hob.  261)  ;  and  the  increase  of  the  public  treasure. 
Hard.  27  ;  2  Vent.  268.  The  king  is  the  universal  occupant  of  the  public 
domain,  which  he  may  grant  at  pleasure  (11  Co.  86  ^/  9  Pet.  748 ;  Cowp. 
210);  but  his  grants  are  voidable,  if  they  are  against  the  good  of  the  peo- 
ple, their  usual  and  settled  liberties,  or  tend  to  their  grievance  (2  Bac.  Abr. 
149  ;  Show.  P.  C.  75);  holding  it  for  the  common  benefit  as  a  trust,  his 
prerogative  is  the  guardianship  of  public  property,  for  the  general  interest 
of  his  subjects. 

This  is  the  reason  why  the  king  has  a  prerogative,  in  the  construction  of 
his  grants,  by  which  they  are  taken  most  strongly  in  his  favor  and  against 
the  grantee,  because  they  take  from  the  public  whatever  is  given  to  an  indi- 
vidual ;  whereas,  the  grants  of  private  persons  are  taken  by  a  contrary  rule, 
because  the  public  right  is  not  affected  by  them.  From  a  very  early  period, 
it  was  the  policy  of  the  law  of  England,  to  protect  the  public  domain  from 
the  improvident  or  illegal  exercise  of  the  royal  prerogative  in  making 
grants,  and  to  secure  to  pious  and  charitable  institutions,  the  benefit  of 
donations  made  directly  to  them,  or  for  their  use,  by  rules  of  construction 
appropriate  to  each  kind  of  grants,  which  were  a  part  of  the  common  law. 
These  rules  were  afiirmed  by  statutes,  in  order  to  give  them  a  more  impos- 
ing obligation;  these  statutes  were  passed  in  1323-24.  By  the  2  7  Edw. 
IL,  Stat.  1,  c.  15,  it  is  enacted,  that  "  When  our  lord  the  king  giveth  or 
granteth  land  or  a  manor,  with  the  appurtenances,  without  he  make  express 
mention  in  his  deed  or  writing,  of  knights'  fees,  advowsons  of  churches,  and 
dowers  when  they  fall,  belonging  to  such  manor  or  land,  then,  at  this 
day,  the  king  reserveth  to  himself  such  fees,  advowsons  and  dower;  albeit, 
that  among  other  persons,  it  hath  been  observed  otherwise  ;"  1  Ruff.  1 82-3. 
By  the  17  Bdw.  II.,  called  the  statute  of  templars,  it  was  declared,  that  grants 
and  donations  for  charitable  purposes,  should  be  held,  '^  so  always  that  the 
godly  and  worthy  will  of  the  foresaid  givers  be  observed,  performed  and 
always  religiously  executed  as  aforesaid."  Keble's  Stat.  86-7.  Subsequent 
statutes  have  prescribed  the  same  rule,  whereby  it  has  ever  since  been  a 
fundamental  principle  of  the  law  of  charities,  that  the  will  of  the  donor 
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should  be  the  standard  of  construction  in  relation  to  all  such  gifts  or  grants 
(8  Co.  131  b ;  10  Ibid.  34  ^;  3  Ibid.  3  ^;  7  Ibid.  13  a)  ;  putting  them  on 
the  footing  of  a  will,  in  which  the  intention  of  the  testator  prevails  over  the 
legal  interpretation  of  the  words. 

Both  classes  of  cases  are  exceptions  to  the  general  rules  of  construing 
private  grants.  They  rest,  however,  on  the  strongest  grounds  of  reason, 
justice  and  sound  policy,  applicable  alike  to  England  and  this  country.  In 
cases  of  charities,  the  rule  has  been  most  liberally  applied  by  this  court,  as 
it  has  in  England,  in  the  construction  of  statutes  and  grants,  in  favor  of 
donations  to  them  (4  Wheat.  31,  Ac.  ;  9  Cranch  43,  331  ;  3  Pet.  140,  480 ; 
9  Wheat.  455,  64  ;  2  Pet.  580,  585)  ;  so  of  dedications  of  property  to  public 
use,  or  the  use  of  a  town  (12  Wheat.  682  ;  6  Pet.  436-7 ;  10  Ibid.  712-13)  ; 
the  rules  of  which  are  essentially  different  from  those  which  relate  to  grants 
from  one  person  to  another,  or  laws  for  private  benefit.  In  cases  of  grants 
by  the  king,  in  virtue  of  his  prerogative,  then  the  rule  prescribed  by  the 
statute  of  prerogative  has  ever  been  a  fundamental  one  in  England,  ^*  that 
nothing  of  prerogative  can  pass,  without  express  and  determinate  words." 
Hob.  243  ;  Hard.  309-10  ;  Plowd.  336-7.  In  1830,  it  was  laid  down  in  the 
house  of  lords,  as  clear  and  settled  law,  that  the  king's  grants  shall  be  taken 
most  strongly  against  the  grantee,  though  the  rule  was  otherwise  as  to 
private  grants  (5  Bligh  P.  C.  315-16)  ;  this  rule  was  never  questioned  in 
England,  and  has  been  adopted  in  all  the  states,  as  a  part  of  their  common 
law. 

This  rule  is  a  part  of  the  prerogative  of  the  crown,  which  devolved  on 
the  several  states  by  the  revolution  (4  Wheat.  651) ;  and  which  the  states 
exercise  to  the  same  extent  as  the  king  did,  as  the  guardians  of  the  public, 
for  the  benefit  of  the  people  at  large.  It  is  difficult  to  assign  a  good  reason, 
why  public  rights  should  not  receive  the  same  protection  in  a  republic  as  in 
a  monarchy,  or  why  a  grant  by  a  colony  or  state,  should  be  so  construed  as 
to  impair  the  right  of  the  people  to  their  common  property,  to  a  greater 
extent  in  Massachusetts,  than  a  grant  by  the  king  would  in  England.  Bat 
the  grant  of  this  ferry,  in  1640,  was  only  a  prerogative  grant,  by  colonial 
authority,  which  derived  solely  from  the  charter  of  the  king,  and  not  by 
act  of  parliament,  could  rise  no  higher  than  its  source  in  his  prerogative, 
nor  could  it  pass,  by  delegated  authority,  what  would  not  pass  in  the  same 
words,  by  original  grant  from  the  king  ;  consequently,  the  grant  must  be 
construed  as  if  he  had  made  it.  If,  however,  there  could  be  a  doubt  on  this 
subject,  by  the  general  principles  of  the  common  law,  as  adopted  in  that 
colony,  there  were  reasons  peculiar  to  it,  which  would  call  for  the  most 
rigid  rules  of  construing  grants  of  any  franchise,  or  right  of  any  description, 
on  the  waters  or  shores  of  the  rivers  and  arms  of  the  sea,  within  its  bounda- 
ries. 

In  1641,  the  general  court  adopted  an  ordinance,  which  was  a  declara- 
tion of  common  liberties,  providing  that  riparian  owners  of  land  on  the  sea 
or  salt  water,  should  hold  the  land  to  low-water  mark,  if  the  tide  did  not 
ebb  and  flow  more  than  one  hundred  rods  ;  though  this  ordinance  expired 
with  the  charter  of  the  colony,  there  has  been,  ever  since,  a  corresponding 
usage,  which  is  the  common  law  of  the  state  to  this  day.  4  Mass.  144--6  ; 
6  Ibid.  438  ;  17  Ibid.  148-9  ;  1  Pick.  182,  &c.  The  riparian  owner  of  land 
m  Charlestown  '^  may,  whenever  he  pleases,  inclose,  build  and  obstruct  to 
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low- water  mark,  and  exclude  all  mankind  "  (1  Mass,  282)  :  it  is,  therefore, 
a  necessary  conclusion,  from  the  nature  and  extent  of  the  riparian  right 
that  grants  of  land  on  Charles  river  mnst  be  construed  by  the  rules  of  pre* 
rogative  grants.  Any  construction  which  would  extend  thera  beyond  tlio 
limits  described  in  the  grant,  must  take  from  the  adjoining  riparian  owner 
a  right  which  is  exclusively  in  him  ;  it  cannot  then  ever  have  been  the  law 
of  Massachusetts,  that  the  grant  of  the  ferry,  in  general  terms,  betwcren 
two  opposite  points  on  the  shore  of  Charles  river,  which  is  an  arm  '«f  the 
sea,  and  salt  water,  would  give  any  right  beyond  the  landings.  Had  the 
grant  been  definite,  of  the  landings,  describing  them  by  metes  and  bounds, 
with  the  right  of  ferriage  over  the  river,  its  construction  must  be  the  same 
as  a  general  grant,  for  it  could,  in  neither  case,  be  extended,  so  as  to  give  a 
right  of  landing  on  another  man's  soil. 

Independent,  however,  of  any  considerations  of  this  kind,  the  law  of 
Massachusetts  on  the  subject  of  the  construction  of  grants,  has  been  settled 
by  the  repeated  decisions  of  its  supreme  court,  and  is  thus  laid  down  by 
Chief  Justice  Pabsons,  in  language  which  meets  this  case  on  all  points  : 
"  Private  statutes  made  for  the  accommodation  of  particular  citizens  or 
corporations,  ought  not  to  be  construed  to  affect  the  rights  or  privileges  of 
otherd,  unless  such  construction  results  from  express  words,  or  necessary 
implication."  4  Mass.  145.  In  case  of  a  deed  from  A.  to  B.,  the  court  gave 
it  a  strict  and  technical  construction,  excluding  all  the  land  not  embraced 
by  the  words  of  the  description  (6  Mass.  439-40  ;  s.  p.  5  Ibid.  356)  : 
**  where  a  tract  of  land  is  bounded  on  a  street  or  way,  it  does  not  extend 
across  the  street  or  way,  to  include  other  lands  and  flats  below  high- water 
mark."  17  Mass.  149.  In  grants  by  towns,  no  land  passes  by  implication, 
"  unless  the  intention  of  the  parties  to  that  effect,  can  be  collected  from  the 
terms  of  the  grant"  (2  Pick.  428) ;  ^* nothing  more  would  pass  than  would 
satisfy  the  terms  "  (3  Ibid.  359) ;  "  in  the  absence  of  all  proof  of  ancient 
bounds,  the  grant  must  operate  according  to  the  general  description  of  the 
estate  granted."    6  Ibid.  176. 

'^  By  the  common  law,  it  is  clear,  that  all  arms  of  the  sea,  coves,  creeks 
Ac,  where  the  tide  ebbs  and  flows,  are  the  property  of  the  sovereign, 
unless  appropriated  by  some  subject,  in  virtue  of  a  grant,  or  prescriptive 
right  which  is  founded  on  the  supposition  of  a  grant  "  (6  Pick.  182)  ;  "  the 
principles  of  the  common  law  were  well  understood  by  the  colonial  legisla- 
ture." "  Those  who  acquired  the  property  on  the  shore,  were  restricted 
from  such  a  use  of  it,  as  would  impair  the  public  right  of  passing  over  the 
water."  **  None  but  the  sovereign  power  can  authorize  the  interruption  of 
such  passages,  because  this  power  alone  has  the  right  to  judge  whether  the 
public  convenience  may  be  better  served  by  suffering  bridges  to  be  thrown 
over  the  water,  than  by  suffering  the  natural  passages  to  remain  free."  Ibid. 
184.  By  the  common  law,  and  the  immemorial  usage  of  this  government, 
all  navigable  waters  are  public  property,  for  the  use  of  all  the  citizens,  and 
there  must  be  some  act  of  the  sovereign  power,  direct  or  derivative,  to 
authorize  any  interruption  of  them."  "  A  navigable  river  is,  of  common 
right,  a  public  highway,  and  a  general  authority  to  lay  out  a  new  highway 
must  not  be  so  extended  as  to  give  a  power  to  obstruct  an  open  highway, 
already  in  the  use  of  the  public."    Ibid.  185,  187. 

From  these  opinions,  it  would  seem,  that  the  interest  of  the  riparian 
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owners  and  of  the  public,  would  require  for  their  protection  the  application 
of  such  a  rule  of  construing  legislative  grants  of  any  right  in  or  over  the 
waters  of  the  colony,  as  would  confine  thcra  to  the  description,  so  that 
nothing  should  pass  that  was  not*  embraced  in  its  terms,  and  no  right  be 
impaired,  further  than  the  words  of  the  law  had  done  it.  The  supreme 
court  of  Massachusetts  have  not  shown  any  sensibility  as  to  the  rules  of 
construing  grants,  because  they  may  be  called  "  prerogative  "  rules,  or  in  per- 
mitting the  state  to  avail  itself  of  prerogative  rights.  6  Pick.  415.  This 
prerogative  rule  has  been  adopted  in  New  York,  without  any  fear  that  it 
was  incompatible  with  the  policy  of  a  republic.  "  It  is  an  established  rule, 
that  when  a  grant  is  susceptible  of  two  constructions,  that  should  be  adopted 
which  is  most  favorable  to  government;"  3  Caines  295;  per  Toompson 
Justice,  **  It  is  a  general  rule  of  law,  that  in  the  exposition  of  governmental 
grants,  that  construction,  when  the  terms  are  inexplicit,  shall  be  adopted, 
which  is  least  favorable  to  the  grantee."  p.  303.  Liyingston,  Justice, 
"  The  idea  of  rolling  out  the  patent,  to  the  extent  of  four  miles  from  every 
part  of  the  plains,  is  literally  impracticable,  and  when  so  modified  as  to  be 
practicable,  it  would  give  too  difficult  and  inconvenient  a  shape  for  location, 
and  in  a  case  of  a  location,  vague  and  doubtful,  it  would  be  stretching  the 
grant  over  all  surrounding  patents,  to  an  unreasonable  degree.  A  construc- 
tion more  convenient  and  practicable,  betier  answering  the  words  of  the 
grant,  more  favorable  to  the  rights  of  the  crown,  and  to  the  security  of 
adjoining  patents,  ought  to  be  preferred."  p.  306.  Kent,  Chief  Justice, 
*^  No  property  can  pass,  as  a  public  rule,  but  what  was  ascertained  and 
declared"  (1  Johns.  Cas.  28V)  ;  a  road  will  not  pass  by  general  words  thrown 
in  at  the  end  of  the  metes  and  bounds  in  a  sheriff^s  deed."  Ibid.  284, 
286  ;  8.  P.  13  Johns.  661.  "Such  construction  will  be  given  as  will  give 
effect  to  the  intention  of  the  parties,  if  the  words  they  employ  will  admit 
of  it ;  t^^  res  mqjis  valeat  quam  pereaV*  1  Johns.  223.  But  when  the  descrip- 
tion includes  several  particulars,  necessary  to  ascertain  the  estate  to  be  con- 
veyed, none  will  pass  except  such  as  will  agree  to  every  description.  "  Thus, 
if  a  man  grant  all  his  estate  in  his  own  occupation,  in  the  town  of  W.,  no 
estate  can  pass,  except  what  is  in  his  own  occupation,  and  is  also  situate  in 
that  town."     Ibid.  224. 

"  A  right  to  fish  in  any  water,  gives  no  power  over  the  land"  (citing  Sa- 
ville  11) ;  "  nor  will  prescription,  in  any  case,  give  a  right  to  erect  a  building 
on  another's  land.  This  is  a  mark  of  title  and  of  exclusive  enjoyment,  and 
it  cannot  be  acquired  by  prescription."  2  Johns.  362.  "  A  mere  easement 
may,  without  express  words,  pass,  as  an  incident  to  the  principal  object  of 
the  grant,  but  it  would  be  absurd  to  allow  the  fee  of  one  piece  of  land,  not 
mentioned  in  the  deed,  to  pass  as  appurtenant  to  another  distinct  parcel, 
which  is  expressly  granted  by  precise  and  definite  boundaries."  Thus, 
where  land  was  granted  on  each  side  of  a  public  road,  by  such  description 
as  included  no  part  thereof,  and  the  road  was  afterwards  discontinued,  the 
grantee  has  no  right  to  any  part  of  the  site  of  the  road.  16  Johns.  462,  466. 
This  court  has  not  departed  from  these  rules,  in  expounding  grants  to 
corporations.  "  In  describing  the  powers  of  such  a  being,  no  words  of 
limitation  need  be  used  ;  they  are  limited  by  the  subject."  "  But  if  it  be 
intended  to  give  its  acts  a  binding  efficacy,  beyond  the  natural  limits  of  its 
power,  and  within  the  jurisdiction  of  a  distinct  power,  we  should  expect  to 
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find  in  tbc  -language  of  the  incorporating  act,  some  words  indicating  such 
intention."  6  Wheat.  442.  "It  ought  not  to  be  so  construed  as  to  imply 
this  intention  ;  unless  its  provisions  were  such  as  to  render  the  construction 
inevitable."  Ibid.  448.  The  act  must  contain  words  indicating  such  inten- 
tion, and  "  this  extensive  construction  must  be  essential  to  the  execution  of 
the  corporate  power."  Ibid.  446.  "  It  is  an  obvious  principle,  that  a  grant 
must  describe  the  land  to  be  conveyed,  and  that  the  subject  granted  must  be 
identified  by  the  description  given  of  it  in  the  instrument  itself."  3  Pet.  96. 
"  Whatever  the  legislative  power  may  be,  its  acts  ought  never  to  be  so  con- 
strued, as  to  subvert  the  rights  of  property,  unless  its  intention  to  do  so  shall 
be  expressed  in  such  terms  as  to  admit  of  no  doubt,  and  to  show  a  clear 
design  to  effect  the  object."  2  Wheat.  203.  Where  a  piece  of  ground  in 
Charlestown  was  purchased  by  the  United  States  for  a  navy  yard,  with  the 
assent  of  Massachusetts,  by  the  following  description,  "  one  lot  of  land,  with 
the  appurtenances"  <fec.,  it  was  held,  that  an  adjacent  street  did  not  pass, as 
there  was  no  intention  expressed  that  it  should  pass  ;  the  term  appurtenances 
received  a  strict,  legal,  technical  interpretation.  The  court  recognise  the 
English  rule,  as  laid  down  in  15  Johns.  454,  and  refer  with  approbation  to  a 
ease  decided  in  Massachusetts,  in  which  it  was  held,  that  by  the  grant  of 
a  grist-mill  with  the  appurtenances,  the  soil  of  a  way,  immemorially  used  for 
the  purpose  of  access  to  the  mill,  did  not  pass,  although  it  might  be  con- 
tiidered  as  a  grant  of  the  easement,  for  the  accommodation  of  the  mill.  10 
Pet.  53-4  ;  7  Mass.  6.  In  this  opinion,  delivered  in  1836,  we  find  the  rale 
j)rescribed  by  the  statute  of  prerogative,  recognised  by  this  court,  as  it  had 
been  in  the  supreme  courts  of  New  York  and  Massachusetts,  as  to  a  grant 
of  land,  with  the  appurtenances ;  which,  with  the  other  opinions  herein 
referred  to,  would  be  deemed  conclusive  evidence  of  the  law,  on  any  other 
question  than  one  involving  the  application  of  the  clause  of  the  constitution, 
against  impairing  the  obligation  of  contracts.  But  if  this  consideration  is  to 
have  any  weight  in  the  construction  of  a  grant  by  a  government,  it  ought 
to  operate  so  as  to  exclude  any  broader  construction  than  the  words  thereof 
import ;  not  only  because  it  may  abridge  the  rights  of  riparian  owners,  and 
the  public  rights  of  property,  but  for  a  still  stronger  reason — that  every 
grant  is  a  contract,  the  obligation  whereof  is  incorporated  in  the  constitu- 
tion, as  one  of  its  provisions.  Of  consequence,  the  legislature  is  incompetent 
to  resume,  revoke  or  impair  it,  let  their  conviction  of  its  expediency  or  public 
convenience  be  what  it  may.  It  is,  therefore,  the  bounden  duty  of  a  court, 
not  to  make  a  grant  operate  by  mere  construction,  so  as  to  annul  a  state  law 
which  would  be  otherwise  valid,  and  make  a  permanent  irrevocable  sacrifice 
of  the  public  interest,  for  private  emolument,  further  than  had  been  done  by 
the  terms  of  the  grant.     Such  has  been  the  uniform  course  of  this  court. 

*^  The  question  whether  a  law  be  void  for  its  repugnance  to  the  constitu- 
tion, is,  at  all  times,  a  question  of  much  delicacy,  which  ought  seldom  or 
ever  to  be  decided  in  the  affirmative,  in  a  doubtful  case.  The  court,  when 
impelled  by  duty  to  render  such  a  judgment,  would  be  unworthy  its  station, 
could  it  be  unmindful  of  the  obligations  which  that  station  imposes.  But 
it  is  not  on  slight  implication  and  vague  conjecture,  that  the  legislature  is  to 
be  pronounced  to  have  transcended  its  powers,  and  its  acts  to  be  considered 
as  void.  The  opposition  between  the  constitution  and  the  law  should  be 
Ruch,  that  the  judges  feel  a  clear  and  strong  conviction  of  their  incompatibil- 
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ity  with  each  other."  6  C ranch  128.  "On  more  than  one  ^iccasion,  this 
court  have  expressed  the  cautious  circumspection  with  which  it  approaches 
the  consideration  of  such  questions  ;  and  has  declared,  that  in  no  doubtful 
case,  would  it  pronounce  a  legislative  act  to  be  contrary  to  the  constitution." 
4  Wheat.  625.  "  It  has  been  truly  said,  that  the  presumption  is  in  favor  of 
every  legislative  act,  and  that  the  whole  burden  of  proof  lies  on  him  who 
denies  its  constitutionality."     12  Ibid.  436. 

From  these  principles,  it  follows,  that  no  legislative  grant  can  be  held 
void,  on  account  of  its  alleged  violation  of  a  former  grant,  which  is  not 
definite  in  its  object,  the  thing  granted,  and  its  extent ;  if  it  is  so  imperfectly 
described,  as  to  leave  it  doubtful  whether  the  subject-matter  of  both  grants 
is  the  same,  the  doubt  operates  conclusively  in  favor  of  the  power  of  the 
legislature  to  make  the  second  grant.  This  consideration  alone  necessarily 
leads  to  the  rule  for  construing  public  grants  of  property  or  franchise, 
even  more  strictly  than  in  England  ;  the  reason  exists  in  the  provision  of 
the  constitution,  which  prohibits  any  legislative  violation  of  the  obligation 
of  a  contract ;  whereas,  in  England,  parliament  can  revoke  or  annul  a  grant  of 
property  or  power,  as  the  several  states  could,  before  they  adopted  the 
constitution."     4  Wheat.  628,  651. 

It  is,  however,  not  necessary,  for  the  purposes  of  this  case,  to  hold  the 
plaintiffs  to  any  other  rules  of  construction,  than  those  laid  down  by  this 
court  in  6  Pet.  738,  to  which  the  court  has  referred  in  their  opinion.  These 
rules  were  extracted  from  the  adjudged  cases  in  England,  in  this  and  the 
highest  state  courts,  as  unquestionable  principles  which  were  deemed  too 
firmly  established  to  be  shaken.  Yet  the  rule  thus  established,  is  attempted 
to  be  put  down,  by  calling  it  "  the  royal  rule  of  construction."  See  6  Pet. 
752.  The  prerogative  rule,  and  one  incompatible  with  republican  institu- 
tions. To  remarks  of  this  kind,  I  have  no  reply.  It  suffices  for  me,  that 
I  find  the  settled  doctrine  of  this  court,  to  be  supported  by  a  uniform  current 
of  authority,  for  five  hundred  years,  without  contradiction  ;  it  sufficed  also 
for  the  majority  of  the  court  in  this  case,  to  refer  to  the  case  in  6  Pet.  638, 
as  to  the  rules  of  construing  public  grants,  it  not  being  deemed  necessary  to 
lay  down  the  qualifications  which  applied  to  particular  cases,  which  are 
noticed  in  that  opinion. 

In  the  argument  of  this  case,  the  counsel  on  either  side  deemed  that  case 
worthy  of  a  reference,  nor  is  it  noticed  in  the  dissenting  opinion,  in  which 
the  general  principle  laid  down  is  assailed  ;  yet  a  most  singular  course  has 
been  pursued  in  relation  to  the  opinion  delivered,  in  which  that  principle 
was  sanctioned  by  six  of  the  judges.  The  cases  referred  to,  the  principles 
laid  down,  the  very  expressions  of  the  court,  have  been  carefully  extracted 
from  that  case,  and  applied  to  this,  in  order  to  impress  upon  the  profession, 
the  belief  that  the  court  had  intended  to  establish  a  less  liberal  rule  of  con- 
struing public  grants,  than  the  English  decisions  would  warrant.  Whether 
this  course  has  been  pursued,  in  ignorance  of  that  opinion,  or  under  an 
expectation,  that  it  was  not,  or  will  not  be  read,  is  immaterial  ;  it  is  a  duty 
due  to  the  profession  and  the  court,  that  their  principle  should  be  known. 
I,  therefore,  subjoin  an  extract,  to  prevent  further  misapprehension  of  their 
meaning. 

"  A  government  is  never  presumed  to  grant  the  same  land  twice.  7 
Johns.  8.  Thus,  a  grant,  even  by  act  of  parliament,  which  conveys  a  title 
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good  against  the  king,  takes  away  no  right  of  property  from  any  other 
though  it  contains  no  saving  clause,  it  passes  no  other  right  than  that  of  the 
public,  although  the  grant  is  general  of  the  land.  8  Co.  274  b;  1  Vent.  176 
2  Johns.  263.  If  land  is  granted  by  a  state,  its  legislative  power  is  incom 
petent  to  annul  the  grant  and  grant  the  land  to  another ;  such  law  is  void 
Fletcher  v.  Peck^  6  Cranch  87,  &o.  A  state  cannot  impose  a  tax  on  land, 
granted  with  an  exemption  from  taxation  {New  Jersey  v.  WiUoriy  7  Ibid 
164);  nor  take  away  a  corporate  franchise.  Dartmouth  College  y.  Wood- 
ward. 4  Wheat.  618.  Public  grants  convey  nothing  by  implication  ;  they 
are  construed  strictly  in  favor  of  the  king.  Dyer  362  a;  Cro.  Car.  169. 
Though  such  construction  must  be  reasonable,  such  as  will  make  the  true 
intention  of  the  king,  as  expressed  in  his  charter,  take  effect,  is  for  the 
king^s  honor,  and  stands  with  the  rules  of  law.  4  Com.  Dig.  428,  554,  G. 
12  ;  10  Co.  66.  Grants  of  the  strongest  kind,  "ex  sptciall  gratia^  certa 
scmUia^  et  mero  motUy^  do  not  extend  beyond  the  meaning  and  intent 
expressed  in  them,  nor,  by  any  strained  construction,  make  anything  pass, 
against  the  apt  and  proper,  the  common  and  usual,  signification  and  intend- 
ment of  the  words  of  the  grant,  and  passes  nothing  but  what  the  king 
owned.  10  Co.  \\2  b  ;  4  Ibid.  35  ;  Dyer  350-1,  pi.  21.  If  it  grant  a  thing 
in  the  occupation  of  B.,  it  only  passes  what  B.  occupied  ;  this  in  the  case  of 
a  common  person,  d  fortiori,  in  the  queen's  case.  4  Co.  35  b ;  Hob.  171  ; 
Hard.  225.  Though  the  grant  and  reference  is  general,  yet  it  ought  to  be 
applied  to  a  certain  particular,  as  in  that  case  to  the  charter  to  Queen  Caro- 
line— id  certum  est  quod  certum  reddi  potest.  9  Co.  30  a  ;  s.  p.  46  a,  47  b. 
When  the  king's  grant  refers  in  general  terms  to  a  certainty,  it  contains  as 
express  mention  of  it  as  if  the  certainty  had  been  expressed  in  the  same 
charter.  10  Co.  64  a.  A  grant  by  the  king  does  not  pass  anything  not 
described  or  referred  to,  unless  the  grant  is  as  fully  and  entirely  as  they 
came  to  the  king,  and  that  ex  certa  scientia,  &c.  Dyer  350  b;  10  Co.  66  a; 
2  Mod.  2  ;  4  Com.  Dig.  546,  548.  Where  the  thing  granted  is  described, 
nothing  else  passes,  as  "  those  lands."  Hard.  225.  The  grantee  is  restrained 
to  the  place,  and  shall  have  no  lands  out  of  it,  by  the  generality  of  the  grant 
referring  to  it  ;  as  of  land  in  A.,  in  the  tenure  of  B.,  the  grant  is  void  if  it 
be  not  both  in  the  place  and  tenure  referred  to.  The  pronoun  "  i7^a"  refers 
to  both  necessarily,  it  is  not  satisfied  till  the  sentence  is  ended,  and  governs 
it  till  the  full  stop.  2  Co.  33  ;  8.  P.  7  Mass.  8-9  ;  16  Johns.  447  ;  6  Cranch 
237  ;  7  Ibid.  47-8.  The  application  of  this  last  rule  to  the  words  "  de  illas" 
in  the  eighth  article,  will  settle  the  question,  whether  its  legal  reference  is 
to  lands  alone,  or  to  "  grants  "  of  land.  The  general  words  of  a  king's  grant 
shall  never  be  so  construed  as  to  deprive  him  of  a  greater  amount  of  revenue 
than  he  intended  to  grant,  or  to  be  deemed  to  be  to  his  or  the  prejudice  of 
the  commonwealth.  1  Co.  112-13^.  "Judges  will  invent  reasons  and 
means  to  make  acts  according  to  the  just  intent  of  the  parties,  and  to  avoid 
wrong  and  injury  which  by  rigid  rules  might  be  wrought  out  of  the  act." 
Hob.  277.  The  words  of  a  grant  are  always  construed  according  to  the 
intention  of  the  parties,  as  manifested  in  the  grant,  by  its  terms,  or  by  the 
reasonable  and  necessary  implication,  to  be  deduced  from  the  situation  of 
the  parties  and  of  the  thing  granted,  its  nature  and  use.  6  Mass.  334-5  ;  S. 
&  R  110  ;  1  Taunt.  496,  600,  502  ;  7  Mass.  6  ;  I  Bos.  <fe  Pul.  376  ;  2  Johns. 
821-2  ;  6  Ibid.  6,  10  ;  11  Ibid.  498-9  ;  3  East  15  ;  Cro.  Car.  17,  18,  67,  68, 
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168,   169;   Plowd.   Hi)  b ;  7  East  621  ;    Cowp.  360,  363;   4  Teates  163.'' 
United  States  v.  ArredondOy  6  Pet.  738-40. 

On  these  rules,  principles  and  cases,  I  formed  my  opinion  in  this  ease, 
after  the  first  argument,  and  now  feel  a  perfect  confidence  that  they  fully 
sustain  it ;  willing  to  stand  before  the  profession  in  this  attitude,  I  will  not 
be  forced  into  any  other,  by  any  omission  of  a  duly,  however  unpleasant. 
With  this  extract  before  them,  the  profession  can  now  determine,  whether 
the  court  has  impugned  or  affirmed  the  true  principles  of  law,  on  the  con- 
struction of  public  grants,  by  prerogative  or  legislative  power,  of  any  portion 
of  public  property  held  as  a  trust  for  the  benefit  of  all  the  people  of  a  col- 
ony or  state. 

The  grant  of  the  ferry  is  in  these  words,  "  the  ferry  between  Boston  and 
Charlestown  is  granted  to  the  college."  That  there  was  but  one  ferry  between 
those  places,  is  admitted  ;  its  location  had  been  previously  fixed  by  the  gen- 
eral court,  at  certain  points,  in  the  resolutions  which  they  had  passed  from 
time  to  time  ;  those  had  been  the  only  landings,  to  and  from  which  passen- 
gers had  been  taken,  so  that  the  term,  "  the  ferry,"  was,  in  itself,  a  perfect 
and  complete  description  thereof.  It  had  been  leased  to  Converse,  and  a 
clause  was  inserted  in  the  case,  that  he  was  to  have,  for  three  years,  "  the 
sole  transporting  of  cattle  and  passengers  ;"  but  this  right  expired  with  the 
lease,  when  the  ferry  reverted  to  the  colony,  unincumbered  with  any  condi- 
tion whatever  ;  so  that  they  might  make  such  grant  of  it,  as  they  pleased. 
Had  the  grant  to  the  college  been,  *^  as  fully  as  the  same  had  been  held  by 
Converse,"  it  would  have  afforded  some  evidence  of  intention  to  have  made 
it  exclusive  ;  but  no  principle  is  better  settled,  than  that  when  the  words  '^as 
fully  and  entirely  as  it  came  to  the  hands  of  the  king,"  are  omitted,  nothing 
passes  which  is  not  specially  described.  See  6  Pet.  739,  and  cases  cited. 
The  expired  lease  to  Converse,  then,  can  have  no  effect  on  the  grant,  as  mat- 
ter of  law  ;  so  far  as  it  indicates  intention,  it  is  adverse  to  the  plaintiffs,  for 
when  an  exclusive  right  was  intended,  it  was  given  in  express  terms ;  whereas, 
this  grant  is,  tJie  ferry,  iUa,  that  ferry,  which  had  been  established  and  kept  up 
for  ten  years  previously,  at  certain  landings.  This  pronoun  "the,"  or  "i//a," 
is  necessarily  descriptive  of  the  place,  by  direct  reference  to  the  ferry,  as 
located  in  fact  and  long  occupation.  Ferry  is  a  term  of  the  law,  perfectly 
defined,  and  a  grant  of  "  the  ferry,"  "  that  ferry,"  has  the  same  effect  as  a 
grant  of  "  that  land,"  "  those  lands,"  by  which  nothing  else  can  pass  but 
those  which  are  referred  to  in  words  of  description,  by  metes,  bounds  or 
occupation. 

In  ascertaining  the  meaning  and  effect  of  the  grant  of  a  ferry,  we  must 
necessarily  look  to  the  ownership  of  the  landing-places,  whether  it  is  in  the 
grantee  of  the  ferry  or  in  the  public.  We  must  also  look  to  the  ownership 
of  the  bed  of  the  river,  over  which  the  right  is  granted.  If  the  river  is  private 
property,  a  grant  of  a  ferry  to  the  owner  of  the  bed  and  both  sides  thereof, 
is  necessarily  exclusive,  to  the  extent  of  his  property  ;  the  public  have  no 
rights  thereto,  and  no  man  has  a  right  to  land  thereon,  without  his  permis- 
sion. All  that  the  owner  acquires  by  the  grant,  is  the  franchise  of  exacting 
a  toll,  for  the  right  of  passing  over  his  own  property,  the  extent  of  which  is 
limited  thereby.  The  toll  is  for  the  use  of  his  landing,  his  boats,  and  pass- 
ing over  his  land,  to  and  from  them,  which  excludes  every  construction  of 
the  grant,  by  which  it  would  interfere  with  the  right  of  another.  4  Burr. 
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2166.  A  grant  of  a  ferry  over  a  public  river,  "  is  a  liberty  by  prescription, 
or  the  king's  grant,  to  have  a  boat  for  passage  upon  a  great  stream,  for  car- 
rying of  horses  and  men,  for  a  reasonable  toll.".  Termes  de  la  Ley  223.  It  is, 
to  its  extent,  a  diminution  of  the  public  right,  incumbering  public  property 
by  the  grant  of  a  franchise  of  exacting  toll  for  passing  over  it  in  his  boats. 
If  the  landings  on  a  public  river,  or  an  arm  of  the  sea,  are  owned  by  the  king, 
the  grant  of  a  ferry  includes  the  right  of  landing  on  the  shore,  or  in  a  pub- 
lic highways,  as  well  as  the  franchise  of  toll.  But  the  king  cannot  grant  to 
A.  a  ferry  between  the  landing-places  of  another,  for  the  ferry  is  in  respect 
to  the  landings,  which  must  be  owned  by  the  public  or  the  grantee  of  the 
ferry  (Sav.  11,  14)  ;  or  he  must  have  the  consent  of  the  owner  to  use  them. 
1  Yeates  16V-9  ;  9  S.  &  R.  32.  This  principle  is  said  to  have  been  overruled 
in  two  late  cases ;  on  examination,  however,  they  affirm  it.  In  12  East  336, 
346,  a  question  arose,  how  a  tax  should  be  assessed  on  a  ferry,  on  which  the 
king's  bench  decided,  that  it  should  be  assessed  on  the  landings,  as  the  local, 
visible,  tangible  evidence  of  the  property  in  a  ferry.  In  6  B.  <fc  Cr.  703,  the 
rule  as  laid  down  in  Saville,  was  considered,  when,  so  far  from  overruling 
it,  the  two  judges  who  gave  an  opinion,  declared  the  rule  to  be,  that  it  was 
sufficient,  if  the  grantee  of  the  ferry  had  a  right  to  use  the  landing-places, 
though  he  did  not  own  them,  so  that  the  only  difference  between  the  cases 
is,  between  the  owning  the  landings  in  fee,  and  a  right  to  use  them,  under 
a  lease  or  other  consent  of  the  owner.  But  if,  in  these  or  any  other  modern 
cases,  the  doctrine  laid  down  in  Saville  bad  been  expressly  overruled,  it  would 
not  have  had  a  retrospective  effect  to  1 640,  and  changed  the  nature  of  the 
grant  of  this  ferry.  Massachusetts  would,  I  think,  not  have  recognised  the 
power  of  English  judges,  at  this  day,  to  alter  the  rights  of  property,  held 
by  this  ancient  charter.  A  mere  grant  of  a  ferry,  by  general  terms,  must, 
from  its  nature,  be  confined  to  the  landing-places,  and  the  route  through  the 
water  between  them ;  because,  if  extended  farther,  it  must  interfere  with 
the  rights  of  riparian  owners,  and  the  common  right  of  every  one  to  pass  and 
repass  on  a  public  river  or  an  arm  of  the  sea.  To  extend  the  franchise,  by 
implication,  to  a  place  where  the  grantee  has  neither  the  right  of  landing, 
or  the  franchise  of  exacting  toll  for  passage,  is  also  a  restraint  on  the  king, 
against  granting  a  concurrent  franchise  to  a  riparian  owner,  on  public  land- 
ings or  the  ends  of  roads  leading  to  public  waters,  as  he  may  think  neces- 
sary for  the  public  good.  Hence,  it  has  been  an  established  principle  of  the 
common  law,  from  magna  charta  to  the  present  time,  that  the  public  right 
in  and  over  all  navigable  rivers  and  arms  of  the  sea,  continues,  till  an 
appropriation  of  some  part  is  made  by  grant,  on  good  consideration,  or  rea- 
sonable recompense  by  the  grantee.  1  Ruff.  8,  c.  30  ;  2  Inst.  58  ;  1  Mod. 
104  ;  Willes  268  ;  1  Salk.  357.  A  general  grant  by  the  king,  of  land  in  a 
royal  haven,  or  which  is  covered  by  the  sea,  passes  only  the  spot  which  is 
definitely  granted,  or  which  has  been  identified  by  a  possession  under  the 
grant ;  and  what  is  not  described  in  the  grant,  or  located  by  possession,  is 
presumed  to  have  been  abandoned.  Though  the  grant  was  made  in  1628, 
4nd  its  general  terms  were  broad  enough  to  embrace  the  place  in  contro- 
versy, the  burden  of  showing  a  title  to  the  particular  spot,  was  thrown 
on  the  claimant.     2  Anst.  614  ;  10  Price  369,  410,  463  ;  1  Dow  P.  C.  322. 

The  rule  that  public  grants  pass  nothing  by  implication,  has  been  most 
rigidly  enforced  as  to  all  grants  of  toU  for  ferries,  bridges,  wharves,  quays, 
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on  navigable  rivers  and  arms  of  the  sea,  of  which  there  cannot  be  stronger 
illustrations  than  in  the  cases  which  have  arisen  on  the  customs  of  London, 
and  other  places  which  impose  tolls  of  various  descriptions.  By  magna 
charta,  the  customs  of  London  and  other  cities  are  confirmed,  which  has 
always  been  held  to  give  to  those  customs  the  force  of  acts  of  parliament ; 
yet  these  customs  have  always  been  held  void,  so  far  as  they  imposed  a  toll  at 
any  place  where  the  city  had  not  a  right  to  demand  them,  or  for  a  service  or 
accommodation  not  performed  or  afforded,  according  to  the  precise  terms  of 
the  custom.   Hob.  1V5-6;  1  Mod.  48;  1  Vent.  71;  1  T.  R.  233;  1  Mod.  104-6. 

So  it  is,  where  a  toll  is  demandable  by  an  express  g^ant,  by  custom  or 
prescription,  on  a  public  highway,  in  a  public  port,  or  for  the  use  of  public 
property,  which  is  termed  toll  thoroughy  because  the  party  claiming  it  is 
presumed  to  have  had  no  original  right  to  the  place  where  he  demands  toll. 
He  must,  therefore,  show  not  only  his  right  to  toll,  by  custom,  prescription 
or  grant,  but  must  show  some  consideration  for  it,  some  burden  on  himself 
some  benefit  to  the  public,  or  that  he,  or  those  under  whom  he  claims,  had 
once  a  right  to  the  locus  in  quo^  which  had  been  commuted  for  the  toll,  and 
this  consideration  must  be  applied  to  the  precise  spot  were  toll  is  claimed. 
Cro.  Eliz.  711  ;  2  Wils.  299  ;  3  Burr.  1406  ;  1  T.  R.  660  ;  4  Taunt.  137  ; 
6  East  458-9  ;  4  T.  R.  667.  A  claim  of  toll  at  a  place  where  no  toll  has  been 
granted,  or  where  no  consideration  for  it  exists,  is  void  by  magna  charta 
and  the  statute  of  Westminster,  which  prohibit  all  evil  tolls ;  such  as  are 
exacted  where  none  are  due,  exacting  unreasonable  toll  where  reasonable  only 
is  due,  or  claiming  toU  thorough,  without  fair  consideration  or  reasonable 
recompense  to  the  public.     2  Inst.  219. 

ToU  traverse,  or  a  toll  demanded  for  passing  on  or  over  the  private  pro- 
perty of  the  claimant,  or  using  it  in  any  other  way,  is  of  a  different  des- 
cription ;  being  founded  on  the  right  which  every  man  has  to  the  exclusive 
enjoyment  of  what  is  exclusively  his  private  property,  its  use  by  others  is  a 
sufficient  consideration  for  the  exaction  of  toll.  Mo.  575  ;  2  Wils.  299 ; 
Cowp.  47-8.  But  whenever  toll  is  exacted  for  the  passage  over  a  public 
water,  the  nature  of  it  changes  ;  its  foundation  not  being  property,  it  rests 
on  a  grant  or  prescription,  and  if  the  toll  is  unreasonable,  the  grant  is  void. 
2  Inst.  221-2.  The  grantee  must  have  the  ownership  or  usufruct  of  the 
locus  in  quo  (1  Yeates  167  ;  9  S.  &  R.  32),  and  within  reasonable  bounds ; 
a  prescription  for  a  quay  half  a  mile  in  length  is  not  good,  unless  the  vessels 
unlade  at  the  wharf  ;  the  court  say,  "  he  may  as  well  prescribe  to  the  con- 
fines of  France."     1  T.  R.  223  ;  1  Mod.  104. 

The  right  of  ferry  is  a  franchise  which  cannot  be  set  up,  without  the 
license  of  the  king  (Harg.  L.  Tr.  10)  ;  or  prescription  (6  Day's  Com.  Dig. 
361-7  ;  Hard.  163  ;  Willes  612  ;  1  Nott  &  McCord  394);  "rights  of  ferry 
on  the  waters  of  the  public  are  not  favored  ;"  they  come  too  near  a  monop- 
oly, and  restrain  trade.  Hard.  163.  "Courts  are  exceedingly  careful  and 
jealous  of  these  claims  of  right,  to  levy  money  upon  a  subject ;  these  tolls 
began  and  were  established  by  the  power  of  great  men."  2  Wils.  299. 
A  legislative  grant  of  a  ferry,  with  a  landing  in  a  public  road,  the  soil 
whereof  is  not  owned  by  the  grantee,  is  void  (9  S.  &  R.  32);  a  charter  to  a 
turnpike  corporation  does  not  authorize  them  to  erect  a  toll-gate  on  an  old 
road,  unless  specially  authorized,  or  it  is  necessary  to  give  a  reasonable  effect 
to  the  statute  (2  Mass.  142-6  ;  4  Ibid.  145-6);  a  town  must  show  property 
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in  the  land  to  low-water  mark,  to  aathorize  them  to  regulate  its  use  under  a 
law.  0  Johns.  135.  The  consideration  of  grants  of  ferries,  is  the  obliga- 
tion to  provide  and  keep  up  proper  accommodations  for  the  public  (22  Hen. 
YI.  15  ;  6  East  459 ;  s.  p.  1  Yes.  jr.  114);  the  right  is  commensurate  with 
the  duty,  and  both  must  exist  at  the  place  where  toll  is  exacted  for  passing. 
4  T.  R.  667-8  ;  1  Mass.  231. 

As  the  right  to  the  landings,  or  their  use,  is  indispensable  to  the  right 
to  a  ferry,  a  right  to  land  at  one  place  is  not  an  incident,  and  cannot  be 
made  an  appurtenance  to  a  right  to  land  at  another  place,  even  by  the 
express  words  of  the  grant,  according  to  the  law  of  this  court,  unless  some 
other  words  are  added,  by  way  of  description,  besides  appurtenances.  Land 
cannot  be  appurtenant  to  land,  nor  can  one  corporeal  or  incorporeal  thing 
be  incident  or  appnrtenant  to  another  thing  of  the  same  nature  ;  the  inci- 
dent must  attach  to  the  principal  thing.  10  Pet.  54,  and  cases  cited.  The 
principal  thing  is  that  which  is  of  the  higher  and  most  profitable  service  ; 
the  incident  is  something  of  a  lower  grade,  which  passes  as  appendant  or 
appnrtenant  to  the  principal  thing,  without  the  words  cum  pertinentilnis, 
Co.  Litt.  807  a.  The  grant  of  a  thing  carries  all  things  included,  without 
which  the  thing  granted  cannot  be  had  ;  that  ground  is  to  be  understood  of 
things  incident  and  directly  necessary  (Hob.  234) ;  so  that  a  man  may 
always  have  the  necessary  circumstances,  when  he  hath  a  title  to  the  prin- 
cipal thing.  Plowd.  16  ;  Ibid.  317  ;  Co.  Litt.  56  a,  A  parcel  severed  from 
a  manor,  does  not  pass  by  a  grant  of  the  entire  manor,  unless  where  the 
severance  is  merely  by  a  lease  for  years.  An  advowson  appendant  does 
not  pass  by  the  word  appurtenances,  as  a  part  of  the  thing  granted  ;  it  will 
pass  where  the  g^ant  is  made  with  the  additional  words,  '*as  full}'  and 
entirely  as  they  came  to  the  hands  of  the  king,  and  with  his  certain  knowl- 
edge," but  not  without  these  words.  10  Co.  65  ;  Dyer  103  b  ;  Plowd.  6, 
350  b;  Ibid.  18  ;  2  Mod.  2  ;  4  Day's  Com.  Dig.  546-8.  When  the  word 
appurtenances  is  in  the  grant,  there  must  be  an  intention  manifested  by 
other  words,  so  that  the  court  can  be  enabled  to  give  them  their  intended 
effect,  and  hold  them  to  pass  what  had  been  occupied,  or  used,  with  the 
thing  directly  granted.  Plowd.  170-1;  11  Co.  52;  Cro.  Jac.  170,  189;  Dyer 
374;  7  East  621;  Cowp.  300;  Cro.  Car.  57-8.  This  is  the  rule  in  cases  of 
private  grants  of  land,  which  are  taken  most  strongly  against  the  grantor 
and  in  favor  of  the  grantee,  which  has  never  been  questioned  ;  d  fortioriy 
it  must  apply  to  public  grants,  and  it  follows  conclusively,  that  where  a 
g^rant  by  the  king,  or  a  colony,  omits  even  the  word  appurtenances,  it  will 
not  pass  a  right  which  would  not  pass  by  that  word  alone.  There  is,  how- 
ever, another  unquestioned  rule,  more  directly  applicable  to  the  grant  of  a 
ferry,  than  the  mere  grant  of  land,  or  a  substance  to  which  a  thing  of  the 
same  substance  cannot  be  appendant  or  appurtenant. 

**  Bnt  the  g^nt  of  a  franchise,  a  liberty,  a  particular  right,  on  land  or 
water,  passes  nothing  more  than  the  particular  right.  Co.  Litt.  4^/4 
Day's  Com.  Dig.  416,  54*2  ;  2  Johns.  322.  The  grant  of  a  franchise  carries 
nothing  by  implication.  Harg.  L.  Tr.  33.  Every  port  has  a  ville^  and  the 
grant  of  the  franchise  of  a  port  shall  not  extend  beyond  the  vtV/e,  because 
the  conrt  cannot  notice  it  any  further  ex  officio^  though  they  will  award  an 
inquest  in  some  cases,  to  ascertain  the  extent.  Harg.  L.  Tr.  46-7.  Ancient 
grants  and  charters  are  construed  according  to  the  law  at  the  time  they 
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were  made.,  2  Inst.  282  ;  4  Day's  Cora.  Dig.  546,  419  ;  Co.  Litt.  8  b,  04  b; 
9  Co.  27-8.  The  location  of  a  patent  160  years  old,  shall  not  be  extended 
beyond  the  actual  possessio  pedis  under  it ;  its  boundaries  mast  be  ascer- 
tained by  possession,  and  not  the  words  ;  every  doubt  ought  to  be  turned 
against  the  parly  who  seeks  to  extend  them.  7  Johns.  5,  10,  14.  "It  is 
undoubtedly  essential  to  the  validity  of  every  grant,  that  there  should  be  a 
thing  granted,  capable  of  being  distinguished  from  other  things  of  the  same 
kind."     7  Wheat.  362. 

A  toll  by  prescription  is  better  than  by  grant  (2  Inst.  221)  ;  so  is  a 
franchise  of  a  port,  because  the  extent  is  according  to  the  prescription 
(Harg.  L.  Tr.  33);  but  it  must  bo  confined  to  the  subject-matter  and  the 
ancient  use.  1  Wils.  174  ;  6  East  215  ;  7  Ibid.  198  ;  2  Conn.  691  ;  8.  p. 
Willes  268  ;  4  T.  R.  437  ;  2  H.  Bl.  186.  Under  a  charter  for  the  erection 
of  a  road,  canal  or  bridge,  the  corporation  must  confine  their  action  within 
the  precise  limits  designated  ;  any  deviation  from  the  route  prescribed 
makes  them  trespassers.  Cowp.  77  ;  2  Dow  P.  C.  519,  524.  The  law  is 
the  same,  though  the  road  or  canal  is  the  property  of  the  public,  and  con- 
structed for  general  benefit  (20  Johns.  103,  739  ;  7  Johns.  Ch.  332,  340);  the 
definition  of  a  road  is,  "  the  space  over  which  the  subject  has  a  right  to  pass" 
(2  T.  R.  234);  beyond  which  there  is  no  road  ;  so  of  a  canal,  bridge  or  ferry, 
with  a  grant  of  toll  for  passing ;  the  nature  and  object  of  the  grant  in  pre- 
scribing bounds  is  necessarily  a  limitation  ;  nor  does  it  make  any  difference, 
whether  the  toll  is  demanded  in  virtue  of  a  direct  grart,  or  one  presumed 
by  prescription,  where  there  is  no  consideration  existing  at  the  precise  point 
where  toll  is  exacted,  as  is  evident  from  the  reason  of  the  rule  ;  "  because  it 
is  to  deprive  the  subject  of  his  common  right  and  inheritance  to  pass  through 
the  king's  highway,  which  right  of  passage  was  before  all  prescription." 
Mo.  574-5  ;  Plowd.  793  ;  2  Wils.  299.  If  toll  thorough  is  prescribed  for, 
for  passing  through  the  streets  of  a  town,  the  party  must  show  the  streets 
which  he  was  bound  to  keep  in  repair,  and  that  the  passage  was  through 
such  streets.     2  Wils.  299. 

It  would  be  easy  to  add  references  to  other  cases,  but  as  the  principles 
settled  in  those  already  cited,  have  for  centuries  been  the  established  law  of 
England,  and  the  received  law  of  all  the  states,  since  their  settlement,  it  is 
evident,  that  no  construction  can  be  given  to  this  grant,  which  will  make  it 
pass  the  exclusive  right  of  ferriage  between  Boston  and  Charlestown.  It 
can  have  no  analogy  to  cases  of  donations  to  charities,  unless  it  shall  be  held 
to  be  a  charitable  act  to  roll  out  the  grant  (in  the  words  of  Chief  Justice 
Kent,  3  Caines  306)  to  the  extent  of  some  miles  of  the  shores  of  a  great 
river,  so  as  create  a  monopoly  of  the  right  of  passage,  and  prevent  the  legis- 
lature from  promoting  the  public  welfare,  by  the  grant  of  a  concurrent  ferry. 
On  the  first  argument  of  this  case,  it  was  contended,  that  the  grant  extended 
one-third  of  an  ancient  day's  travel,  a  dieta^  or  seven  miles  from  the  land- 
ings on  each  side  of  the  river,  which  would  be  twenty-eight  miles ;  this 
extravagant  pretension  was  abandoned  at  the  last  argument,  so  that  it  is 
unnecessary  to  test  its  validity.  But  the  plaintiffs  still  insist,  that  their 
grant  must  be  so  extended  as  to  prevent  any  injurious  competition  for  the 
toll  due  for  passage  of  boats  between  the  places,  at  ferries  contiguous,  or  so 
near  as  to  diminish  their  profits,  and  also  to  secure  to  them  the  whole  line  of 
travel  to  the  landings  on  each  side  of  the  river.  This  is  the  ground  on  which 
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they  ask  an  injunction  to  prevent  the  nuisance,  by  the  erection  of  another 
bridge,  and  a  decree  of  suppression,  if  it  should  be  erected  ;  because,  claim- 
ing under  the  ferry  grant,  the  franchise  thereby  granted  is  imparted  to  the 
bridge  to  its  full  extent.  In  considering  this  position,  I  will  first  examine 
the  authorities  on  which  it  is  attempted  to  be  supported. 

In  the  Tear  Book,  22  Hen.  VI.  14-15,  Paston,  J.,  said,  "  And  the  law  is 
the  same,  if  I  have,  from  ancient  time,  a  ferry  in  a  ville,  and  anoth  r  should 
set  up  another  ferry  on  the  same  river,  near  to  my  ferry,  (>o  that  the  profits 
of  my  ferry  are  diminished,  I  may  have  against  him  an  action  on  the  case." 
That  this  has  been  the  received  law  ever  since,  is  not  to  be  questioned  ;  but 
in  its  application  to  the  present  ferry  grant,  there  are  two  important  differ- 
ences to  be  considered.  The  rule  applies  only  to  ancient  ferries  ;  that  is, 
ferries  by  prescription,  or  a  presumed  grant  ;  next  it  applies  to  ferries  in  a 
ville,  which  is  thus  defined  :  "  Ville  is  sometimes  taken  for  a  manor,  and 
sometimes  for  a  parish  or  a  part  of  it"  (Cow.  L.  Inst.);  "  a  tithing  or  town  " 
(1  Bl.  Com.  114);  "consisting  of  ten  families  at  least"  (5  Day's  Com.  Dig. 
249;  2  Str.  1004,  1071);  "the  out  part  of  a  parish,  consisting  of  a  few 
houses,  as  it  were  separate  from  it."  3  Toml.  L.  Diet.  746  b:  see  Co.  Litt. 
l}5  b.  From  the  nature  of  such  a  ferry,  the  rule  applies  only  within  these 
places  ;  it  never  has  been  applied  in  England,  to  ferries  on  arms  of  the  sea, 
between  two  places  on  its  shores  ;  the  doctrine  was  expressly  repudiated  in 
Tripp  V.  Frank  J  4  T.  R.  667,  where  there  was  exclusive  right  of  ferry  by 
prescription,  across  the  Humber,  between  Kingston  and  Barton,  the  profits 
of  which  were  diminished  by  the  defendant's  ferry  from  Kingston  to  Bar- 
row. It  could  not  apply  in  this  country,  where  the  right  of  ferry  exists 
only  by  legislative  grant,  and  where  we  have  no  such  subdivisions  as  corre- 
spond to  a  ville  in  England.  Our  towns,  boroughs  and  cities  are  laid  off  by 
established  lines,  without  regard  to  the  regulations  of  Alfred,  or  the  number 
of  families  or  houses  requisite  to  compose  a  hamlet,  a  vilUy  a  part  of  a 
manor,  or  parish. 

The  inhabitants  of  these  viUes  did  not  own  the  land  they  occupied  ;  they 
held  under  the  lord  of  the  manor,  in  whom  the  right  of  ferry  was  vested,  as 
the  owner  of  the  soil,  and  a  grant  of  the  franchise  by  prescription.  The 
tenant  of  that  part  to  which  it  attached  by  prescription,  being  obliged  to 
provide  and  maintain  boats,  <fcc.,  was  protected  against  competition  by  the 
other  tenants  of  the  ville,  who  held  under  the  same  lord.  It  was  a  part  of 
the  tenure  by  which  the  land  was  held,  that  the  tenants  should  pass  at  the 
ferry  ;  should  grind  the  com  raised  on  the  same  land,  at  the  lord's  mill,  or 
that  of  his  tenant,  so  that  the  profits  of  the  ancient  mill  should  not  be  im- 
paired to  their  injury.  22  Hen.  VI.  14-16,  by  Paston,  J.  The  rule,  of 
course,  could  have  no  application  beyond  the  viUe  or  manor,  in  which  there 
existed  such  privity  of  tenure ;  the  nature  of  the  right  is  incompatible  with 
the  jys  publicutn  in  public  waters,  or  private  rights  of  property  held  inde- 
pendently of  the  lord  of  the  manor.  Hence,  wo  find  no  case  arising  in 
England,  in  which  this  right  has  been  sustained,  on  any  other  ground  than 
tenure,  which  is  a  conclusive  reason  against  the  application  of  the  rule  to 
any  case  in  this  country,  where  no  such  tenure  exists,  or  can  exist,  as  in 
English  manors. 

The  plaintiffs  have  considered  the  grant  of  a  ferry  as  analogous  to  that 
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of  a  fair  or  market,  and  have  relied  on  cases  in  which  damages  have  been 
recovered  for  erecting  rival  fairs  or  markets  ;  but  these  cases  admit  of  the 
same  answer  as  those  of  ferries  by  prescription  within  manors  ;  they 
grow  out  of  feudal  tenures,  are  founded  on  feudal  rights,  and  ai-e  wholly 
unknown  in  this  country,  either  by  grant  or  prescription. 

Markets  and  fairs,  however,  differ  from  other  franchises ;  the  grant  or 
prescription  extends,  ex  vi  terminiy  to  seven  miles  or  the  dieta,  F.  N.  B. 
184  n.;  3  Bl.  Com.  219  ;  2  Saund.  171-2.  The  word  "  near  "  refers  to  the 
dieta,  in  case  of  a  rival  fair  or  market ;  and  to  the  vilUy  in  case  of  a  ferry  ; 
if  it  is  beyond,  no  action  lies.  3  Bl.  Com.  219.  In  cases  where  the  action  ' 
is  sustained,  it  is  not  on  the  right  of  property  ;  it  must  be  an  action  on  the 
case  for  consequential  damages,  arising  from  an  unlawful  act  which  injures 
another  ;  if  the  act  is  lawful,  no  action  lies  ;  one  may  erect  a  mill  near  the 
ancient  mill  of  another,  because  he  is  not  bound  to  keep  it  in  repair  (22 
Hen.  YI.  14),  unless  a  special  custom  is  alleged  and  found,  as  in  2  Vent. 
291-2. 

Any  man  may  keep  a  ferry  for  his  own  use,  between  his  own  landings, 
within  the  limits  of  a  ferry  by  prescription,  or  the  king's  manor  (Harg.  L. 
Tr.  6,  73),  but  if  he  do  it  for  toll,  without  license,  he  usurps  a  public  fran- 
chise, and  is  finable,  on  a  presentment,  or  quo  warranto  (Ibid.  73),  he  is  not 
bound  to  keep  up  his  boats,  and  as  he  does  not  share  the  burdens,  he  shall 
not  have  the  benefit  of  the  franchise  (3  Bl.  Com.  219),  and  the  act  being 
illegal,  when  done  *^  without  lawful  authority  or  warrant,"  it  is  a  nuibance, 
and  case  lies  for  damages  consequent  upon  it  (1  Mod.  69  ;  2  Saund.  172-4  ; 
Bull.  N.  P.  76),  but  the  action  does  not  lie,  if  the  act,  though  unlawful,  was 
not  an  interference  with  the  right  of  the  other,  and  within  the  limits  of  his 
prescription.  Harg.  47.  The  king  alone  can  prosecute  for  a  purpresture, 
or  an  usurpation  on  the  jus  publicum  of  a  franchise,  burdensome  to  the 
subjects  generally  (Harg.  L.  Tr.  86  ;  2  Johns.  Ch.  283  ;  18  Ves.  217-19), 
if  it  is  outside  the  limits  of  an  ancient  ferry,  a  grant  of  the  franchise,  if 
fairly  made,  gives  a  complete  right  to  the  enjoyment  of  the  franchise  which 
none  can  disturb  (Willes  508),  because  none  but  the  king  can  interfere. 

There  is  no  case,  where  the  grant  of  a  new  ferry  or  other  franchise  has 
been  held  void,  on  the  sole  ground  of  its  interfering  with  the  profits  of  an 
old  one.  Chapman  v.  Fiaxmann,  was  on  a  special  custom  laid  and  found, 
that  all  the  inhabitants  of  the  manor  which  belonged  to  the  plaintiff,  were 
bound  to  grind  at  his  mills;  the  defendant  occupied  a  messuage  in  the  manor, 
and  erected  a  mill,  to  the  plaintiff's  injury,  who  recovered  damages  on  the 
ground  of  the  custom.  2  Vent.  291-2.  In  Butler^s  Case,  the  suit  was  to 
repeal  a  patent  for  a  market  at  C,  reciting  that  there  was  an  ancient  market 
within  half  a  mile,  and  that  the  patent  was  obtained  on  an  ad  quod  dam- 
num, executed  by  surprise,  and  without  notice,  to  the  great  damage  of  the 
former  market,  all  of  which  was  admitted  by  a  demurrer,  and  the  patent 
was  repealed.  2  Vent.  344  ;  3  Lev.  220,  223.  The  suit  was  by  the  king, 
at  the  relation  of  the  inhabitants  of  Rochester,  and  the  patent  avoided,  on 
the  ground,  that  '^  the  king  has  an  undoubted  right  to  repeal  a  patent 
wherein  he  is  deceived,  or  his  subjects  prejudiced,"  that  it  ws^jure  regio  by 
the  common  law  (3  Lev.  221-2  ;  but  it  is  not  asserted  in  any  part  of  the 
case,  that  the  patent  was  rcpealable,  on  the  ground  of  the  right  of  the 
relators  to  an  exclusive  market,  or  that  they  had  any  remedy  otherwise 
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than  at  the  suit  of  the  king.  In  the  report  of  the  case,  in  Levinz,  it  appeal's, 
that  the  city  of  Rochester  was  held  of  the  king  by  a  fee-farm  rent  of 
twelve  pounds  per  annum,  the  effect  of  which  was  to  make  the  citizens 
thereof  the  fee-farm  tenants  of  the  king  ;  as  such  they  were  privileged 
suitors,  and  entitled  to  redress,  when  other  tenants  are  not,  which  will 
explain  the  cases  cited  from  Hardres,  decided  in  the  exchequer,  on  bills  in 
equity,  to  suppress  rival  ferries,  mills  and  markets. 

In  Churchman  v.  Tunstally  the  plaintiff  was  the  farmer  of  a  common 
ferry,  time  out  of  mind,  at  a  fee-farm  rent  ;  the  defendant  owned  the  land 
on  both  sides  of  the  Thames,  and  set  up  a  ferry,  within  three  fourths  of  a 
mile  of  plaintiff's  ferry,  to  his  prejudice.  The  court  dismissed  the  bill, 
^'  because  it  came  too  near  a  monopoly  and  restrained  trade,  and  because  no 
precedent  was  shown  in  point.  The  case  of  a  beam  that  had  been  urged, 
was  of  a  beam  in  the  king's  own  manor."  Hard.  162-3.  In  Green  v.  Robin- 
son  and  Wood,  there  was  a  custom  in  a  manor,  held  by  the  king  in  fee- 
farm,  that  all  the  tenants  and  resiants  thereof  should  grind  at  the  lord's 
mill  and  not  elsewhere  ;  the  defendant  had  erected  another  mill,  outside  of 
the  manor,  near  the  old  mill,  by  reason  whereof,  many  of  the  tenants  left 
the  lords  mill,  to  his  great  prejudice ;  the  bill  was  for  the  demolishing  the 
new  mill.  The  court  (Hale,  Atkins,  Tuenke)  said,  that  it  was  lawful  for 
any  tenant  to  set  up  a  mill  upon  his  own  ground,  out  of  the  manor,  but  not 
within  the  manor ;  they  would  prohibit  him  from  pursuading  the  tenants 
to  grind  at  his  mill,  or  fetching  grist  out  of  the  manor  thereto,  but  could 
not  decree  the  mill  to  be  destroyed,  unless  erected  within  the  king's  manor, 
to  the  prejudice  of  his  mill.  No  precedents  were  shown,  and  the  bill  was 
dismissed,  but  without  prejudice  to  the  right  of  the  lord  of  the  manor. 
Hard.  1 74-5.  In  White  and  Snoak  v.  Porter^  one  of  the  plaintiffs  was  a 
copyhold  tenant  for  life,  the  other,  a  purchaser  of  the  inheritance  of  land 
in  the  king's  manor,  held  under  a  fee-farm  rent,  who  filed  their  bill  for  the 
suppression  of  a  rival  mill,  erected  within  the  manor.  It  was  decreed,  that 
the  defendant  should  not  take  away  or  withdraw  any  grist  from  the  old 
mill ;  but  his  mill  was  not  decreed  to  be  demolished,  for  that  can  be  done 
in  the  king's  own  case  only,  or  in  the  case  of  his  patentee,  who  is  entitled  to 
the  privilege  of  this  court  (of  exchequer),  "And  it  was  also  held  in  this 
case,  that  to  compel  all  the  tenants  within  the  king's  manor,  to  grind  at  the 
king's  mill,  is  a  personal  prerogative  of  the  king's,  which  no  other  lord  can 
have,  without  tenure,  custom  or  prescription.  But  it  will  extend  to  a  fee- 
farm,  because  it  is  for  the  king's  advantage.  And  that  the  custom  in  this 
case  does  not  go  to  the  estate,  but  to  the  thing  itself,  and  runs  along  with 
the  mill,  into  whose  hands  soever  it  comes,  that  the  suit  here  must  be  as 
debtor  and  accountant  only,  because  the  copyholder  for  life  is  not  liable  to 
the  fee-farm.  And  if  two  join,  as  they  do  here,  where  one  of  them  is,  and 
the  other  is  not,  liable  to  the  fee-farm,  that  is  irregular,  unless  that  other  be 
a  privileged  person.  Hard.  177-8.  In  the  Mayor y  <fcc.  v.  SkeltoUy  the  bill 
was  for  demolishing  a  mill,  near  to  a  manor  of  the  king's,  which  was  granted 
to  the  plaintiffs  in  fee- farm,  whose  mill  was  prejudiced  by  the  one  erected 
by  the  defendant.  A  search  was  directed  to  be  made  for  precedents,  but 
none  could  be  found,  and  the  court  held,  that  a  mill,  not  within  the  king's 
manor,  could  not  be  demolished,  where  there  was  no  tenure  nor  custom, 
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whereby  the  inhabitants  are  boand  to  grind  at  the  king^s  mill.  Hard 
184-6. 

Two  cases  which  involve  the  same  principle,  are  reported  by  Lord  Hale, 
in  his  Treatise  de  Portibua  Maris,  The  town  of  New  Castle  on  7)/ne  v. 
Prior  of  Ti?imouth,  and  the  Citi/  of  Bristol  v.  Morgan  et  al.  Both  places 
were  within  the  king's  manors,  and  were  held  by  fee-farm  rent,  the  plaintiffs 
were,  therefore,  privileged  suitors,  and  having  made  out  their  case,  they 
obtained  decrees  for  the  demolishing  the  erections  complained  of,  which  were 
within  the  town  and  city,  among  which  there  was  a  ferry ;  upon  which  Lord 
Halb  remarks,  "  Upon  these  records,  these  things  are  to  be  noted  and  col- 
lected, viz  :  1.  In  fact,  these  places  (in  which  the  erections  were  demolished) 
were  within  the  respective  ports  of  Bristol  and  New  Castle,  and  between  the 
port-town  and  the  sea.  2.  That  an  erection  of  houses,  or  places  of  receipt 
for  mariners,  contiguous  to,  or  near  to,  the  water  of  that  part,  between  the 
port  and  the  sea,  is  an  injury  to  the  port-town,  a  forestalling  of  it,  and  a  pre- 
judice to  the  customs.  3.  That  it  may,  therefore,  be  demolished  by  decree 
or  judgment."  "  But  if  it  had  not  these  circumstances,  it  had  been  otherwise. 
1.  If  it  had  been  built  contiguous  to  the  port-town,  it  should  not  have  been 
demolished  ;  and  upon  that  account,  the  buildings  below  the  town  do  continue, 
and  are  not  within  the  reasons  of  these  judgments.  2.  If  it  had  been  built 
above  the  port,  it  si:  ould  not  have  been  subject  to  such  a  judgment,  for  it  is,  in 
that  case,  no  forestall  between  the  port  and  the  sea,  and  so  no  nuisance  to 
the  port-town,  as  a  port-town.  3.  If  the  building  had  been  oiU  o/'t/ie  extent 
of  the  port,  as  if  it  liad  been  built  three  or  four  miles  below  the  ville,  it  had 
not  been  within  the  reason  of  either  of  these  judgments,  nor  might  it  have 
been  demolished,  for  it  could  not  be  a  nuisance  to  the  port."  Harg.  L.  Tr. 
79,  83. 

In  these  and  all  other  cases  where  rival  ferries  have  been  suppressed  by 
decrees  in  the  court  of  exchequer,  they  are  suits  by  the  king,  or  his  fee-farm 
tenants,  who,  by  being  his  debtors  and  accountants,  are  entitled  to  the  same 
privileges  of  personal  prerogative  as  the  king  himself,  and  may  sue  in  the 
exchequer,  as  privileged  persons.  But  no  decree  for  a  suppression  will  be 
rendered  in  any  case,  unless  the  erection  is  within  the  king's  manor,  and  no 
restraint  will  be  put  upon  the  rival  mill  or  ferry,  if  there  is  no  tenure,  custom 
or  prescription,  which  gives  an  exclusive  right  to  the  pla  ntiff,  to  compel  the 
tenants  of  the  manor  to  resort  to  his  mill,  &c- 

It  has  been  contended  by  the  plaintiffs,  that  the  case  in  Hardr,  162,  was 
overruled,  and  .a  contrary  principle  established  afterwards,  for  which  a  refer- 
ence is  made  to  the  argument  of  the  attorney-general,  in  2  Anstr.  608,  and 
the  opinion  of  the  Chief  Baron,  in  p.  416  ;  but  on  a  close  examination  of  the 
cases,  there  will  be  found  no  discrepancy  between  the  first  and  second  decis- 
ions of  the  case  of  Churchman  v.  I\tnstaU,  As  reported  in  Hardr.  162,  the 
plaintiff  sued  in  the  exchequer,  as  "  a  farmer  of  a  common  ferry,  at  Brent- 
ford, in  Middlesex,  at  a  fee- farm  rent ;  the  ferry  was  a  common  ferry,  time 
out  of  mind,  and  he  laid  in  his  bill,  that  no  other  person  ought  to  erect  any 
other  ferry,  to  the  prejudice  of  his,  &c."  He  did  not  lay  the  ferry  to  be 
within  the  king's  manor,  nor  allege  himself  to  be  a  fee-farm  tenant  of  the 
king  ;  he  was,  therefore,  not  a  privileged  suitor  in  the  exchequer,  so  as  to 
be  able  to  avail  himself  of  the  personal  prerogative  of  the  king.  The  ferry 
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was  also  laid  to  be  a  common  ferry.  In  the  case  afterwards  brought,  the 
plaintiff  sued  "  as  tenant  of  an  ancient  ferry  under  the  crown"  (Anstr.  608)  ; 
on  which  the  Chief  Baron,  in  referring  to  the  do'cisions  of  Lord  Hale,  re- 
marks: ^*  But  the  cases  cited,  and  those  which  Lord  Hale  has  given  us,  in  his 
Treatise  de  Portibus  MariSy  clearly  prove,  that  where  the  king  claims  and 
proves  a  right  to  the  soil,  where  a  purpresture  and  nuisance  have  been  com- 
mitted, he  may  have  a  decree  to  abate  it."  Attorney-  General  v.  Bicharda^ 
Anstr.  616. 

This  remark  reconciles  all  the  cases  which  have  been  referred  to,  showing 
that  where  the  court  of  exchequer  interferes  to  suppress  any  rival  erection 
as  a  nuisance,  it  is  where  the  locus  in  quo  is  the  property  of  the  crown,  and 
the  suit  is  brought  by  him,  or  his  tenants,  who  sue  in  his  right.  Such  was 
the  case  in  Anstruther ;  the  nuisance  complained  of  was  "  the  erection  of  a 
wharf  in  Portsmouth  harbor,  which  prevented  vessels  from  sailing  over  the 
spot,  or  mooring  there,"  Ac. ;  it  was  abated,  on  the  ground  of  the  prop*^rty 
being  in  the  king,  and  the  erection  being  to  the  injury  of  the  public.  In  such 
cases,  the  court  of  exchequer  acts  on  an  information  by  the  attorney -general, 
or  at  the  suit  of  the  king's  patentee,  or  fee-farm  tenant ;  but  this  is  a  pro- 
ceeding peculiar  to  that  court.  A  court  of  equity  never  grants  an  injunc- 
tion against  a  public  nuisance,  without  a  previous  trial  by  jury,  as  it  would, 
in  effect,  be  tantamount  to  the  conviction  of  a  public  offence.  Harg.  L.  Tr. 
86  ;  18  Ves.  217,  219  ;  19  Ibid.  617,  620  ;  2  Johns.  Ch.  283. 

Where  a  patent  is  repealed  in  chancery,  on  a  scire  faciaSy  it  is  at  the  suit 
of  the  king,  on  the  ground,  that  he  was  deceived,  and  his  subjects  thereby 
injured- ;  but  there  is  no  case  where  a  court  of  chancery  has  ever  decreed 
the  prostration  of  a  mill,  of  a  ferry,  or  other  erection,  on  the  sole  ground  of 
its  diminishing  the  profits  of  an  ancient  one,  or  the  want  of  power  in  the 
king  to  grant  a  concurrent  franchise,  at  any  place  not  within  the  limits  of 
one  held  by  grant,  custom  or  prescription. 

Taking,  then,  the  cases  relied  on  by  the  plaintiffs,  as  they  are  reported 
in  the  books,  they  not  only  fail  to  support  their  position,  but  dirt'Ctly  over- 
throw it.  The  principles  established  are  equally  fatal  to  their  right  to 
recover  damages  for  the  consequential  injur}',  by  an  action  on  the  case,  or 
to  suppress  any  rival  ferry,  by  an  assize  of  nuisance  at  law,  or  a  bill  for  an 
injunction  or  suppression  in  equity.  They  must,  in  either  case,  show  in 
themselves  a  right  of  property  or  possession  in  the  place  where  a  rival  ferry 
is  established,  or  a  special  custom,  compelling  the  inhabitants  of  Boston  and 
Charlestown  to  cross  at  their  ferry,  or  they  can  have  no  standing  in  any 
court,  even  if  they  were  privileged  suitors,  in  virtue  of  the  personal  prerog- 
ative of  the  king,  as  the  fee  farm  tenants  of  a  royal  manor.  As  the  plain- 
tiffs do  not  sue  in  this,  or  any  analogous  character,  by  special  privilege,  it 
is  unnecessary  to  show,  that  they  cannot  be  relieved,  in  the  character  in 
which  they  sue,  on  any  principle  laid  down  in  the  case  from  Levinz,  or  those 
cited  from  Hardres  and  Anstruther.  An  explanation  of  these  casein  was 
necessary,  because  they  have  been  pressed,  with  confidence,  as  in  point 
to  the  present,  and  for  another  reason  ;  when  explained,  they  show,  that  to 
bring  the  plaintiffs'  case  within  them,  it  is  required,  that  they  sue  by  the 
highest  and  most  odious  prerogative  of  the  crown  ;  that  which  is  personal 
to  the  king  for  his  private  advantage,  in  his  demesne  lands.  It  was  also 
proper  as  an  argumentum  ad  hominemy  to  those  who  feel  any  sensibility  in 
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adopting  the  royal  or  prerogative  rule  of  construing  public  grants,  so  as  to 
impair  the  public  interest,  by  no  constructive  extention  of  them,  to  any 
public  property  not  described  expressly,  or  included  by  the  necessary  impli- 
cation of  its  terms.  With  this  explanation,  it  will  not  be  difficult  to  ascer- 
tain which  kind  of  royal  prerogative  is  most  congenial  to  our  republican 
institutions  ;  that  which  is  personal,  within  a  royal  manor,  and  enjoyed  for 
private  profit,  or  that  which  is  a  trust  for  the  whole  kingdom,  and  for  the 
benefit  of  all  its  subjects  ;  and  whether  the  majority  or  minority  of  the  court 
have  properly  applied  the  principle  of  the  common  law  of  ferries,  which 
was  adopted  in  Massachusetts,  as  the  law  of  the  colony,  in  1640,  when  the 
grant  was  made. 

The  case  of  Chadwick  v.  77ie  Haverhill  Bridge  has  been  pressed,  as 
evidence  of  the  law  of  Massachusetts,  not  as  the  decision  of  any  court,  but 
as  expressing  the  opinion  of  one  eminent  lawyer  who  brought  the  action, 
and  of  another  who  decided  it  as  an  arbitrator.  Though  I  entertain  the 
most  profound  respect  for  the  professional  character  of  both  the  gentlemen 
alluded  to,  I  cannot,  as  a  judge,  found  my  judgment  on  any  opinion 
expressed  by  either,  because  not  given  under  judicial  responsibility.  There 
can  be  but  few  cases,  in  which  the  mere  opinion  of  counsel  ought  to  be  taken 
as  authority  in  any  court ;  but  in  this  court,  testing  the  validity  of  a  state 
law,  by  the  rules  which  are  imperative  upon  us,  I  feel  forbidden  to  defer  my 
settled  opinion  on  the  law  of  the  case,  to  that  of  any  individual,  however 
eminent.  There  is  no  task  more  difficult  or  invidious,  than  to  decide  who 
were  those  eminent  and  distinguished  members  of  the  profession,  in  former 
times,  or  who  now  are,  to  whose  opinions  a  court  of  the  last  resort  ought 
to  pay  judicial  deference,  and  who  were  and  are  not  deserving  of  such 
pistinguished  notice.  Judges  would  incur  great  hazard,  in  making  the 
selection,  and  would  form  their  opinions  by  very  fallible  standards,  if  they 
looked  beyond  the  state  law  on  which  the  case  arises,  the  provision  of  the  con- 
stitution which  applies  to  it,  and  the  appropriate  rules  and  principles  which 
have  been  established  by  judicial  authority.  It  is  a  risk  which  I  will  not 
incur,  on  any  question  involving  the  constitutionality  of  a  state  law  ;  for  if 
the  case  shall  be  so  doubtful,  that  any  man's  opinions,  either  way,  which 
are  not  strictly  judicial  and  authoritative,  would  turn  the  scale,  I  would 
overlook  them,  and  decide  according  to  the  settled  rule  of  this  court :  that 
in  every  case,  the  presumption  is,  that  a  state  law  is  valid,  and  whoever 
alleges  the  contrary,  is  bound  to  show  and  prove  it  clearly.  In  obedience 
to  this  rule,  I  cannot  recognise,  in  any  private  opinions  of  any  description, 
by  whomsoever,  or  howsoever,  expressed  Oa'  promulgated,  any  authority 
for  rebutting  such  presumption.  No  more  salutary  rule  was  ever  laid  down 
by  this  court,  or  impressed  on  its  members,  in  plainer  language,  than  what 
is  used  by  the  late  chief  justice  in  the  cases  cited  ;  nor  can  there  be  any 
rule  in  favor  of  the  most  strict  observance  of  which,  there  can  be  any  rea- 
sons which  operate  with  such  a  weight  of  obligation  on  the  court  at  this 
ought. 

There  is  no  court  in  any  country  which  is  invested  with  such  high 
powera  as  this  :  the  constitution  has  made  it  the  tribunal  of  the  last  resort, 
for  the  decision  of  all  cases  in  law  or  equity  arising  under  it.  The  26th 
section  of  the  judiciary  act  has  made  it  our  duty  to  take  cognisance  of  writs 
of  error  from  state  courts,  in  cases  of  the  most  important  and  delicate 
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naiare.  They  are  those  only  in  which  the  highest  court  of  a  state  has 
adjudged  a  state  law  to  be  valid,  notwithstanding  its  alleged  repugnance  to 
the  constitution,  a  law  or  a  treaty  of  the  United  States.  When  this  court 
reverses  the  jndgmenti  they  overrule  both  the  legislative  and  judicial 
authority  of  the  state,  without  regard  to  the  character  or  standing,  political 
or  judicial,  of  the  individual  members  of  either  department ;  surely,  then, 
it  is  our  most  solemn  duty,  not  to  found  our  judgment  on  the  opinions  of 
those  who  assume  to  decide  on  the  validity  of  state  laws,  without  any  official 
power,  sanction  or  responsibility.  If  we  defer  to  political  authority,  there 
can  be  none  higher  than  the  three  branches  of  the  legislative  power  ;  if 
to  judicial  authority,  the  highest  is  the  solemn  judgment  of  the  members 
of  the  court,  in  which  is  vested  the  supreme  judicial  power  of  the  state. 

There  is  another  still  higher  consideration,  which  arises  from  the  effect 
of  a  final  judgment  of  this  court  under  the  25th  section  :  it  is  irreversible  ; 
it  is  capable  of  no  correction  or  modification,  save  by  an  amendment  to  the 
constitution  ;  it  must  be  enforced  by  the  executive  power  of  the  Union,  and 
the  state  must  submit  to  the  prostrution  of  its  law,  and  its  consequences, 
however  severe  the  operation  may  be.  That  the  case  ought  to  be  clear  of 
any  reasonable  doubt  in  the  mind  of  the  court,  either  as  to  the  law,  or  its 
application,  is  a  proposition  self-evident ;  and  there  are  no  cases  to  which 
the  rule  applies  with  more  force,  than  to  those  which  turn  on  the  obligation 
of  contracts.  If  we  steadly  adhere  to  it,  as  a  fundamental  rule,  that  the 
judgment  of  the  supreme  court  of  a  state,  on  the  validity  of  its  statutes, 
shall  stand  affirmed,  until  it  is  proved  to  be  erroneous,  the  effect  would  be 
most  important  on  constitutional  questions,  and  lead  to  a  course  of  profes- 
sional and  judicial  opinion,  which  would  soon  assign  to  all  the  now  doubt- 
ful parts  of  the  constitution,  a  definite  and  establiubed  meaning. 

The  plaintiffs  have  also  relied  on  the  opinion  of  the  late  learned  chancel- 
lor of  New  York,  in  4  Johns.  ICO  and  5  Ibid,  1 11-12,  in  which  he  puts  the 
case  of  a  rival  ferry  set  up  so  near  an  old  one  as  to  diminish  its  profits,  and 
refers  to  the  rule  laid  down  in  F.  N.  B.  184  ;  Bro.  Abr.,  Action  on  the  Case, 
pL  66 ;  tit.  Nuisance,  pi.  12  ;  2  Roll.  Abr.  140  ;  3  Bl.  Com.  219  ;  2  Saund. 
172  ;  and  which  is  taken  from  the  22  Hen.  YI.  14,  15.  In  putting  this  case 
as  an  illustration  of  those  then  before  him,  this  great  jurist  stated  the  prop- 
osition in  general  tenns  merely,  without  that  precision  which  he  adopts  as 
to  the  points  directly  presented,  and  he  has  deduced  a  rule  much  broader 
than  the  cases  warrant,  when  closely  examined.  For  the  purposes  of  the 
cases  then  under  consideration,  the  broad  rule  laid  down  might  well  be 
applied  to  the  grants  contained  in  the  laws  of  the  state  on  which  the  cases 
turned,  as  a  safe  guide  to  their  construction.  But  when  a  question  depends 
on  the  law,  as  established  by  the  adjudged  cases  and  old  writers  of  standard 
and  adopted  authority,  we  must  take  it  from  the  books  themselves.  Hav- 
ing already  reviewed  the  cases  in  detail,  from  the  22  Hen.  VL,  and  stated 
my  conclusions  from  them,  I  submit  their  correctness,  without  further 
remarking  upon  the  rules  prescribed,  in  relation  to  the  extent  of  the  rights 
of  ferry. 

I  would  have  remained  satisfied  with  what  has  been  already  said,  if 
there  had  not  been  these  expressions  in  the  opinions  in  4  Johns.  Ch.  160-1 : 
''It  would  be  like  granting  an  exclusive  right  of  ferriage  between  two 
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given  points,  and  then  setting  up  a  rival  ferry,  within  a  few  rods  of  those 
very  points,  and  within  the  same  course  and  line  of  travel.  The  common  law 
contained  principles  applicable  to  this  very  case,  dictated  by  a  sounder 
judgment,  and  a  more  enlightened  morality."  After  a  reference  to  the  rule 
laid  down  from  the  books  which  are  cited,  the  opinion  proceeds :  "  The 
same  rule  applies,  in  its  spirit  and  substance,  to  all  exclusive  grants  and 
monopolies.  The  grant  must  be  so  construed  as  to  give  it  due  effect,  by 
excluding  all  contiguous  and  injurious  competition."  As  these  propositions 
are  supported  by  an  authority  which  cannot  be  too  highly  respected,  and 
is  difficult  to  oppose  with  success,  I  feel  bound  to  support  the  negation  of 
them,  by  a  reference  to  cases  and  books  which  would  have  been  deemed 
unnecessary,  but  for  this  opinion.  * 

In  Harg.  L.  Tr.  83,  it  has  been  seen,  that  Lord  Hale  uses  the  word  con^ 
tiguoiia  to  a  port-town,  in  contradistinction  to  within  it,  and  most  distinctly 
negatives  the  idea,  that  a  contiguous  ferry  or  other  erection  would  be  demol- 
ished, howe/er  injurious  it  might  be.  In  his  opinions  as  chief  baron  of  the 
exchequer,  in  the  cases  cited,  he  decided  upon  the  same  principle.  The 
authority  of  his  treatise  de  Port  thus  MarU  is  universally  admitted,  as  the 
best  evidence  of  the  law,  as  it  was  understood  in  his  time,  in  which  he  says, 
^'  It  is  part  of  the^'t^  regale,  to  erect  public  ports ;  so,  in  special  manner,  are 
the  ports  and  the  franchises  thereof."  Harg.  L.  Tr.  53-4,  "A  port  hath 
a  viUcy  or  city  or  borough,"  keys,  wharves,  cranes,  warehouses  and  other 
privileges  and  franchises.  Ibid.  46,  77.  '^  If  a  man  hath/7or^t<m  mariSy  by 
prebcription  or  custom,  it  is  as  a  manor  ;  he  hath  not  only  the  franchise  but 
the  very  water  and  soil  within  the  port."  Ibid.  33.  "  Every  port  is  a 
franchise  or  liberty,  as  a  market  or  a  fair,  and  much  more."  It  has,  of  neces- 
sity, a  market  and  tolls  incident ;  it  cannot  be  erected  without  a  charter  or 
prescription  (Ibid.  50-1) ;  or  if  it  is  restrained,  it  cannot  be  extended  or 
enlarged  in  any  other  way.  Ibid.  52.  Where  it  is  by  a  custom  or  pre- 
scription, the  consideration  is  the  interest  of  the  soil  both  of  the  shore  and 
town,  and  of  the  haven  wherein  the  ships  ride,  and  the  consequent  interest 
of  the  franchise  or  liberty,  which  constitute  the  port  in  a  legal  signification  ; 
which  are  acquirable  by  a  subject  by  prescription,  without  any  formality 
(Ibid.  54)  ;  and  in  ordinary  usage  and  presumption  they  go  together.  Ibid. 
33.  The  extent  of  the  port  depends  on  the  prescription  or  usage  ;  the 
court  cannot  take  notice  of  its  extent,  farther  than  the  ville  or  town  at  its 
head,  that  gives  it  its  denomination  ;  if  any  further  extension  is  alleged,  it 
is  ascertained  by  the  venire  facias  de  vicineto  partus.  Ibid.  47,  70.  The 
difference  between  a  port  by  charter,  and  by  custom  or  prescription,  is  thus 
illustrated  :  ''If  the  king,  at  this  day,  grant  portum  maris  de  S.y  the  king 
having  the  port  in  point  of  interest,  as  well  as  in  point  of  franchise,  it  may 
be  doubtful,  whether,  at  this  day,  it  carries  the  soil  or  only  the  franchise, 
because  it  is  not  to  be  taken  by  implication."  "  But  surely,  if  it  were  an 
ancient  grant,  and  usage  had  gone  along  with  it,  that  the  grantor  had  also 
the  soil ;  this  grant  might  be  effectual  to  pass  both,  for  both  are  included 
in  it."    Harg.  33  ;  s.  p.  Cowp.  106. 

The  difference  between  an  ancient  grant,  and  one  made  at  this  day,  is 

this  :  If  made  beyond  legal  memory,  and  in  terms  so  general  and  obscure, 

as  not  to-be  any  record  pleadable,  but  ought  to  have  the  aid  of  some  other 

matter  of  record,  within  time  of  memory,  or  some  act  of  allowance  or  of 
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confirination  ;  they  shall  now  be  allowed  only  to  the  extent  of  such  allow- 
ance or  confirmation,  and  shall  be  construed  according  to  the  law  when  it 
was  made,  and  the  ancient  allowance  on  record  (9  Co.  28  a)  ;  or  proscription 
will  be  taken  as  evidence  of  the  existence  of  a  grant,  and  to  supply  its 
presumed  loss  by  the  lapse  of  time  (Bl.  Com.  274  ;  2  Ibid.  265)  ;  though 
the  record  is  not  produced,  or  proof  adduced  of  its  being  lost,  a  jury  will 
)>resume  the  grant  (Cowp.  110-11)  ;  but  if  thegrant  is  within  time  of 
memory,  and  wants  no  allowance,  confinnation  or  presumption,  to  give  it 
effect,  it  is  pleadable,  without  showing  either.  9  Co.  28.  This  is  called  a 
grant  at  the  present  day  ;  an  ancient  grant  is  by  prescription.  When  a  gi*ant 
of  the  franchise  of  a  port  by  prescription,  or  an  ancient  grant  of  an  ancient 
port,  is  thus  made  out,  it  imports  the  incident  franchises  of  markets,  fairs, 
ferries,  keys,  wharves,  landings,  4&c.,  and  the  toll  for  each  ;  and  the  franchise 
is  supposed  to  have  been  founded  on  the  right  of  soil  in  fee-simple,  for  no 
prescription  can  be  founded  on  any  less  estate.  2  Bl.  Com.  265.  As  tenant 
in  fee  of  soil  and  franchise,  to  the  extent  of  the  port,  no  right  of  property 
can  be  of  a  higher  grade,  or  be  entitled  to  a  higher  degree  of  protection  by 
the  law  ;  the  fee  of  the  soil  is  a  greater  right  than  a  mere  liberty  or  franchise 
in  or  over  it ;  the  principal  franchise  of  a  port  is  higher  and  more  important 
than  any  of  the  incidental  franchises.  When  once  established,  the  king  can- 
not resume  them,  narrow,  or  confine  their  limits  (1  Bl.  Com.  264)  ;  for  the 
crown  hath  not  the  power  of  doing  wrong,  but  merely  of  preventing  wrong 
from  being  done.  Ibid.  154.  But  however  high  and  sacred  these  ancient 
grants  of  soil  and  franchise  are,  they  are  not  protected  from  grants  by  the 
king,  which  may  diminish  their  profits  by  injurious  and  contiguous  competi- 
tion ;  the  contrary  doctrine  is  laid  down  by  Lord  Hale,  and  there  cannot 
be  found  in  the  common  law,  a  case  or  dictum  to  the  contrary. 

"If  A.  hath  a  port  in  B.,  and  the  king  is  pleased  to  erect  a  new  port, 
hard  by  that,  which  it  may  be  is  more  convenient  for  merchants,  though  it 
be  a  damage  to  the  first  port,  so  that  there  be  no  obstruction  of  the  water, 
or  otherwise,  but  that  ships  may,  if  they  will,  arrive  at  the  former  port, 
this,  it  seems,  may  be  done  ;  but  then  this  new  port  must  not  be  erected 
within  the  precincts  of  the  former  :"  "  he  may  erect  a  concurrent  port,  though 
near  another,  so  it  be  not  within  the  proper  limits  of  the  former,  as  shall  be 
shown  in  the  case  of  Hull  and  Yarmouth,  hereafter,"  Harg.  60,  61-6,  71. 
"  But  it  cannot  be  erected  within  the  peculiar  limits,  by  charter  or  prescrip- 
tion, belonging  to  the  former  port,  because  that  is  part  of  the  interest  of  the 
lord  of  the  former  port.  Neither  can  the  first  port  be  obstructed,  or  wholly 
defaced,  or  excluded  for  arrival  of  ships,  but  by  act  of  parliament,  or  the 
consent  of  the  owners  of  the  ancient  port."  Ibid,  60,  61.  "  If  a  subject,  or 
the  king's  fee-farmer  has  a  port  at  R.,  by  prescription  or  charter,  and  the 
king  grants  that  no  ships  shall  arrive  within  five  miles,  he  cannot  within 
that  precinct,  erect,  (h  novo,  a  port,  to  the  prejudice  of  the  former,  though 
he  might  have  done  it,  without  this  restrictive  clause  ;  but  by  this  inhibition, 
this  precinct  is  become,  as  it  were,  parcel  of  the  precinct  of  the  port."  Ibid. 
61  ;  s.  p.  66-7.  Both  of  the  ferries  of  Yarmouth  and  Hull,  were  held  under 
the  crown,  at  a  fee-farm  rent.  Ibid.  61,  68.  So  that  they  united  the  highest 
rights  of  property,  with  all  the  privileges  which  devolved  on  them,  in  virtue 
of  the  personal  prerogative  of  the  king,  and  by  the  force  of  his  grant.  Yet 
neither  availed  them  to  prevent  injurious  and  contiguous  competition,  by 
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the  erection  of  a  concurrent  and  rival  port.  Ibid.  70.  If  the  king  own  the 
port,  he  may  license  the  erection  of  a  new  wharf,  "  whereof  there  are  a 
thousand  instances.''  Ibid.  85.  The  king's  tenants  cannot  set  up  a  port. 
Ibid.  51,  73.  A  subject  who  claims  a  port  by  prescription,  must  own  the 
shores  of  the  creek  or  haven,  and  the  soil  ;  "  but  he  hath  not  thereby  the 
franchise  of  a  port,  neither  can  he  so  use  or  employ  it,  unless  he  hath  had 
that  liberty,  time  out  of  mind,  or  by  the  king's  charter  ;"  "he  cannot  take 
toll  or  anchorage  there,  for  that  is  finable  by  presentment,  or  qtio  warranto,^^ 
Ibid.  54,  73. 

In  these  unquestioned  prin^.iples  of  law,  we  find  its  rules  which  define 
the  nature  and  extent  of  all  franchises  on  the  shores  or  waters  of  public 
rivers,  havens  or  arms  of  the  sea,  which  <».an  be  enjoyed  by  an  individual  or 
a  corporation.  If  it  is  by  prescription,  or  an  ancient  grant,  it  is  founded 
on  an  existing  right  of  property  in  fee  ;  the  consideration  for  the  presumed 
grant  of  tolls  is  for  passing  over  or  using  private  prop<^rty,  and  the  franchise 
is  of  a  toll  traverse,  which,  from  its  nature,  is  exclusive  to  the  extent  of  tho 
private  ownership,  which  is  defined  by  the  possession  and  usage,  which 
constitute  the  title  by  prescription.  If  tho  right  to  property  ib  prescriptive* 
but  the  franchise  is  granted  by  a  charter,  within  legal  memory,  which  is  in 
existence,  is  pleadable,  and  is  or  can  be  produced,  then,  as  nothing  passes 
by  implication,  the  court  ex  officio,  can  look  only  to  the  charter  for  the 
extent  of  the  franchise ;  if  it  is  alleged,  that  it  has  had  a  greater  extent  by 
usage,  an  inquest  froef*^  to  ascertain  the  fact.  In  this  case,  too,  the  franchise 
being  a  toll  traverse,  the  jury  may  find  it  to  the  extent  of  the  usage  undet 
the  charter,  and  the  right  r»f  property  by  prescription,  so  far  as  they  unite. 
But  when  there  is  no  existing  right  of  property,  except  that  which  is  the 
jus  publicum,  a  grant  of  toll  for  its  use,  or  passage  over  it,  to  any  subject, 
is  the  franchise  of  toll  thorough,  or  toll  on  a  public  highway,  which  is  void, 
whether  by  prescription  or  the  king's  charter,  unless  for  good  consideration 
or  reasonable  recompense,  which  must  be  made  to  iippear  to  have  existed  at 
the  time  of  the  grant,  and  to  have  been  continued  so  long  as  toll  is  exacted. 
In  such  case,  the  franchise  is  never  extended  by  ary  implication  or  construc- 
tion, but  is  confined  to  the  precise  place  where  the  consideration  exists ; 
and  so  far  from  the  usage  of  exacting  toll  at  any  other  spot  being  evidence 
of  a  right,  it  is  finable  on  indictment  or  quo  warranto.  The  customs  of 
London  to  the  contrary,  though  by  their  confirmation  by  magna  charta^ 
they  have  the  force  of  acts  of  parliament,  are  illegal  and  void,  as  usurpations 
on  the  public  right,  and  injurious  to  the  people  at  large  ;  and  even  the  king's 
fee-farm  tenants,  in  his  own  manors,  are  not  exempted  from  the  rule.  An 
evident  consequence  of  these  principles  is,  that  the  king  may  grant  a  concur 
rent  franchise,  contiguous,  or  near  to  the  place  where  a  former  one  exists 
either  by  charter  or  prescription,  if  it  is  not  within  its  precise  limits.  When- 
ever he  shall  deem  it  necessary  for  the  public  good,  it  is  his  right  by 
prerogative,  his  power  is  discretionary,  which  the  law  will  not  control,  unless 
it  is  so  exercised  as  to  prejudice  the  right  of  property  existing  previously. 
So  long  as  its  possession  and  use  is  left  to  the  proprietor,  the  law  does  not 
notice  the  mere  diminution  of  profits  of  an  existing  franchise  on  a  pablic 
river,  or  an  arm  of  the  sea,  by  the  erection  or  a  rival  franchise  beyond  its 
limits  ;  the  competition  is  beneficial  to  the  public,  by  the  increased  aocom* 
modation  afforded^  and  a  diminution  of  toll  exacted. 
484 


1837]  OF  THE  UNITED  STATES.  588  dJ 

Charles  River  Bridge  v.  Warren  firidge. 

In  deciding  on  prerogative  or  legislative  grants,  the  court  can  look  only 
to  the  power  and  right  by  which  they  are  made  ;  questions  of  policy,  expe- 
diency or  discretion,  are  not  judicial  ones  ;  if  necessity  or  public  good 
brings  a  power  into  action,  the  court  cannot  judge  of  its  degree  or  extent. 
4  Wheat.  413.  It  "  would  be  to  pass  the  line  which  circumscribes  the  judi- 
cial department,  and  to  tread  on  legislative  ground.  This  court  disclaims 
all  pretensions  to  such  a  power."  Ibid.  423.  The  same  rule  applies  to  all 
officers  or  tribunals  in  whom  a  discretionary  power  is  invested  by  law,  with- 
out any  appeal  or  supervisory  power  in  any  other  tribunal  being  provided  ; 
their  acts  done  in  the  exercise  of  an  honest  and  sound  discretion,  can  be 
invalidated  only  by  fraud  in  the  party  who  claims  under  them,  or  an  abuse 
or  excess  of  authority  in  the  depository  of  the  power.  6  Pet.  729 ;  1  Cranch 
170-1  ;  2  Pet.  412  ;  4  Ibid.  663  ;  2  Ibid.  167  ;  20  Johns.  739-40  ;  2  Dow 
P.  C.  521,  Ac;  10  Pet.  477-8. 

That  the  power  of  the  king  over  navigable  rivers  and  arms  of  the  sea  is 
plenary,  is  undoubted  ;  the  power  is  vested  in  him  for  the  public  good,  and 
it  is  his  duty  to  so  exercise  it  ;  he  may  make  an  exclusive  grant  of  a  fran- 
chise, or  may  make  concurrent  grants,  at  his  discretion,  subject  to  the  quali- 
fications stated.  He  may  grant  a  monopoly,  on  proper  consideration,  but 
his  grant  of  a  franchise  is  not  an  exclusive  one  per  se;  it  must  be  so  in 
terms,  or  it  is  limited  to  the  precise  place  and  object  ;  and  the  king  is  at 
liberty  to  make  concurrent  grants  at  his  pleasure.  The  power  of  the  king 
is  thus  declared  by  Lord  Thurlow  :  "The  king  may,  if  he  pleases,  grant 
licenses  to  twenty  new  play-houses,  and  may  give  liberty  to  erect  them  in 
Covent  Garden  and  Drury  Lane,  close  to  those  which  are  established  (1  Ves. 
jr.  114);  but  he  adds,  "  but  would  it  be  right  to  do  so  ?"  This  is  matter  of 
discretion,  which  is  referred  to  the  chancellor,  as  the  keeper  of  the  king's 
conscience,  who,  after  hearing  the  case,  advises  the  granting  or  refusing  the 
patent  as  he  may.  think  just,  as  may  be  seen  in  the  case  Mc  parte  0*Reillyy 
1  Ves.  jr.  113,  180.  The  ancient  mode,  on  an  application  for  a  grant,  was  to 
sue  out  a  writ  of  ad  quod  damnum^  on  which  an  inquest  was  held,  and  on 
the  return  of  the  inquisition,  the  grant  was  made  or  denied  ;  but  it  may  be 
dispensed  with  by  a  clause  of  non  obstante  in  the  patent.  F.  N.  B.  226. 
The  grant  is,  therefore,  valid,  without  the  writ,  but  is  voidable  by  the  king 
on  a  scire  faciaSy  if  it  is  injurious  to  another,  on  the  ground  of  the  king  hav- 
ing been  deceived.  3  Lev.  222.  But  the  grant  could  not  be  annulled  in  a 
collateral  action  between  A.  and  B.,  otherwise,  there  would  be  no  necessity 
of  resorting  to  chancery,  to  repeal  it  by  a  scire  facias  at  the  suit  of  the 
king  ;  this  is  always  issued  on  the  application  of  a  party,  by  petition,  set- 
ting forth  the  injury  he  sustains  by  the  grant. 

It  only  remains  to  apply  the  foregoing  principles  to  the  case  of  an 
ancient  ferry  in  a  viUey  as  a  test  of  the  rights  of  the  owner  by  the  common 
law.  Such  a  ferry  is  by  prescription  ;  the  franchise  is  founded  on  the  prop- 
erty in  the  landings,  it  can  rest  on  no  other  right ;  the  right  of  property  is 
in  the  lord  of  the  fee,  and  the  franchise  is  in  him  as  a  toll  traverse^  to  the 
extent  of  the  local  custom  or  prescription,  but  no  further,  even  in  the  king's 
manors,  or  in  favor  of  his  fee-farm  tenants.  The  position  in  the  Year  Book, 
22  Hen.  VL,  goes  no  further  ;  no  writer  of  authority  has  asserted  that  the 
owner  of  such  a  ferry  has  any  right  beyond  the  ville  or  manor,  which  is  the 
line  and  boundary  of  the  right  of  soil,  and  no  adjudged  case  has  sanctioned 
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Bach  doctrine.  There  is  no  case  or  principle  in  the  common  law,  which 
gives  any  color  for  the  assertion,  that  the  franchise  of  an  ancient  ferry  is 
more  protected  against  injurious  and  contiguous  competition,  than  the 
higher  franchise  of  a  port ;  the  doctrine  of  Lord  Hale,  and  the  cases  in 
Ilardr.  163,  Ac,  are  to  the  point,  that  contiguous  competition,  by  the  dim- 
inution of  the  profits  of  an  ancient  ferry,  is  a  clamnvni  absque  injurid.  Nor 
in  the  whole  body  of  the  law,  is  there  expressed  a  doubt,  that  the  king  may 
grant  a  concurrent  franchise  of  any  description,  which  does  not  extend 
within  the  limits  of  an  existing  one.  Let  these  principles  be  applied  to  the 
present  case. 

Charles  river  is  an  arm  of  the  sea,  the  colony  owned  a  ferry  over  it, 
together  with  the  landing  places,  till  1640,  and  held  possession  of  it  by  theii 
tenants  ;  the  soil  of  the  adjacent  shores  of  the  river  was  owned  by  the  col- 
ony, or  its  grantees  ;  th^  rights  of  riparian  owners  extended  to  low  water- 
mark, or  one  hundred  rods  on  the  flats,  on  each  side.  All  pretence,  there- 
fore, of  any  right  in  the  college,  by  prescription,  or  the  presumption  of  any 
ancient  grant  which  liad  been  lost,  is  wholly  out  of  the  question  ;  the  grant 
made  in  1640,  "  is  a  grant  made  at  this  day  ;"  it  is  pleadable,  it  is  produced 
from  the  record,  and  the  court  can  notice  it  ex  officio. 

It  is  the  grant  of  a  ferry  on  a  public  highway  ;  the  franchise  is  of  a  toil 
thorough^  the  very  nature  whereof  precludes  any  extension  of  it  by  implica- 
tion or  construction,  beyond  its  precise  limits,  and  the  very  spots  at  which 
the  consideration  for  the  grant  exists  ;  any  exaction  of  toll  at  any  other 
points,  is  the  usurpation  of  a  franchise,  which,  so  far  from  giving  a  right, 
subjects  the  grantee  to  a  fine. 

Taking  the  common  law  to  have  been,  from  its  first  settlement,  the  law 
of  Massachusetts,  its  oldest  and  best  settled  rules  are,  in  my  mind,  conclu- 
sive against  the  pretensions  of  the  plaintiffs  in  virtue  of  the  ferry  grant. 
That  they  ought  to  be  applied  in  their  utmost  strictness,  against  any 
construction  of  colonial  grants  which  tend  to  create  monopolies  by  impli- 
cation, is,  I  think,  the  policy  and  spirit  of  all  our  institutions,  and  called 
for  by  every  consideration  of  public  interest.  The  proposition  that  a  grant 
within  legal  memory,  of  toll  thorough,  on  an  arm  of  the  sea,  over  a  public 
highway,  of  a  ferry  which  had  been  occupied  by  the  public  at  defined  and 
described  landings,  would  make  it  unlawful  for  the  king  to  grant  a  concur- 
rent ferry  at  other  landings,  would  shock  the  sense  of  the  profession  in  Eng- 
land, as  subversive  of  the  law.  Such  a  proposition,  as  to  the  grant  of  such 
a  franchise  in  these  states,  would  be  still  more  monstrous  ;  because,  if  sus- 
tained, it  would  not  only  subvert  its  common  and  statute  law,  but,  by 
infusing  such  a  grant  into  the  constitution,  all  legislative  discretion  would 
be  annihilated  for  ever,  and  a  monopoly  created  by  implication  and  mere 
construction,  which  no  power  in  the  state  or  federal  government  could 
limit. 

I  have  confined  my  opinion  in  this  case* to  the  grant  of  the  ferry  by  the 
colony,  thinking  it  important  that  the  principles  which  apply  to  such 
grants,  should  be  more  fully  explained  than  they  had  been.  As  the  grants 
to  the  plaintiffs  by  the  acts  of  the  legislature,  in  1785  and  1792,  I  can  have 
nothing  to  add  ;  the  view  taken  by  the  court,  in  their  opinion,  is,  to  my  mind, 
most  lucid  and  conclusive  ;  supported  alike  by  argument  and  authority,  it 
has  my  unqualified  concurrence  in  all  the  results  which  are  declared. 
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Stobt,  Justice.  (Dissenting,) — ^Tbis  cause  was  argued  at  a  former  term 
of  this  court,  and  having  been  then  held  under  advisement  by  the  court  for 
a  year,  was,  *upon  a  difference  of  opinion  among  the  judges,  ordered  r^eg « 
to  be  again  argued  :  and  has  accordingly  been  argued  at  the  present  ^ 
term.  The  arguments  of  the  former  term  were  conducted  with  great  learn- 
ing, research  and  ability  ;  and  have  been  renewed,  with  equal  learning, 
research  and  ability,  at  the  present  term.  But  the  grounds  have  been,  in 
some  respects,  varied  ;  and  new  grounds  have  been  assumed,  which  require 
a  distinct  consideration.  I  have  examined  the  case  with  the  most  anxious 
care  and  deliberation,  and  with  all  the  lights  which  the  researches  of  the 
year,  intervening  between  the  first  and  last  argument,  have  enabled  me  to 
obtain  ;  and  I  am  free  to  confess,  that  the  opinion  which  I  originally  formed, 
after  the  first  argument,  is  that  which  now  has  my  most  firm  and  unhesitat- 
ing conviction.  The  argument  at  the  present  term,  so  far  from  shaking  my 
confidence  in  it,  has  at  every  step  served  to  confirm  it.  In  now  delivering 
the  results  of  that  opinion,  I  shall  be  compelled  to  notice  the  principal  argu- 
ments urged  the  other  way  ;  and  r.s  the  topics  discussed  and  the  objections 
raised  have  assumed  various  forms;  some  of  which  require  distinct,  and 
others,  the  same  answers  ;  it  will  be  unavoidable,  that  some  repetitions  should 
occur  in  the  progress  of  my  own  reasoning.  My  great  respect  for  the  coun- 
sel who  have  pressed  them,  and  the  importance  of  the  cause,  will,  I  trust, 
be  thought  a  sufficient  apology  for  the  course  which  I  have,  with  great 
reluctance,  thought  it  necessary  to  pursue. 

Some  of  the  questions  involved  in  the  case  are  of  local  law.  And  here, 
according  to  the  known  principles  of  this  court,  we  are  bound  to  act  upon 
that  law,  however  different  from,  or  opposite  to,  the  jurisprudence  of  other 
states,  it  either  is,  or  may  be  supposed  to  be.  Other  questions  seem  to 
belong  exclusively  to  the  jurisdiction  of  the  state  tribunals,  as  they  turn 
upon  a  conflict,  real  or  supposed,  between  the  state  constitution  and  the  state 
laws.  The  only  question,  over  which  this  court  possesses  jurisdiction  in  this 
case  (it  being  an  appeal  from  a  state  court  and  not  from  the  circuit  court)  is, 
as  has  been  stated  at  the  bar,  whether  the  obligation  of  any  contract,  within 
the  true  intent  and  meaning  of  the  constitution  of  the  United  States,  has 
been  violated,  as  set  forth  in  the  bill.  All  the  other  points  argued,  are 
before  us  only  as  they  preliminaries  and  incidents  to  this. 

A  question  has,  however,  been  made  as  to  the  jurisdiction  of  this  court 
to  entertain  the  present  writ  of  error.  It  has  been  argued,  that  this 
bridge  has  now  become  a  free  bridge,  and  is  the  property  *of  the  r^RQ^ 
state  of  Massachusetts  ;  that  the  state  cannot  be  made  a  party  defend-  ^ 
ant  to  any  suit  to  try  its  title  to  the  bridge  ;  and  that  there  is  no  difference 
between  a  suit  against  the  state  directly,  and  against  the  state  indirectly, 
through  its  servants  and  agents.  And  in  further  illustration  of  this  argu- 
ment, it  is  said,  that  no  tolls  can  be  claimed  in  this  case,  under  the  notion 
of  an  implied  trust ;  for  the  state  court  has  no  jurisdiction  in  equity  over 
implied  trusts,  but  only  over  express  trusts  ;  and  if  this  court  has  no  juris- 
diction over  the  principal  subject-matter  of  the  suit,  the  title  to  the  bridge, 
it  can  have  none  over  the  tolls,  which  are  but  incidents.  My  answer  to  this 
objection  will  be  brief.  In  the  first  place,  this  is  a  writ  of  error  from  a  state 
court,  under  the  25th  section  of  the  judiciary  act  of  1780,  ch.  20  ;  and  in  such 
A  ^ase^  if  there  is  drawn  in  question  the  construction  of  any  clause  of  the  con- 
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stitation  of  tlie  United  States,  and  the  decision  of  the  state  court  is  against 
the  right  or  title  set  up  under  it,  this  court  has  a  right  to  entertain  the  suit, 
and  decide  the  question,  whoever  may  bo  the  parties  to  the  original  sait, 
whether  private  persons,  or  the  slate  itself.  This  was  decided  in  the  case 
of  Cohens  v,  StaU  of  Virginia^  6  Wheat.  264.  In  the  next  place,  the 
state  of  Massachusetts  is  not  a  party  on  the  record  in  this  suit,  and  therefore, 
the  constitutional  prohibition  of  commencing  any  suit  against  a  state,  does 
not  apply  ;  for  that  clause  of  the  constitution  is  strictly  confined  to  the  par- 
ties on  the  record.  So  it  was  held  in  Oabom  v.  Bank  of  the  United  States, 
9  Wheat.  738  ;  and  in  the  Commonwealth  Bank  of  Kentucky  v.  WUtery  2 
Pet.  319,  323.  In  the  next  place,  it  is  no  objection  to  the  jurisdiction,  even 
of  the  circuit  courts  of  the  United  States,  that  the  defendant  is  a  servant  or 
agent  of  the  state,  and  the  act  complained  of  is  done  under  its  authority,  if 
it  be  tortious  and  unconstitutional.  So  it  was  held  in  the  cases  last  cited. 
In  the  next  place,  this  court,  as  an  appellate  court,  has  nothing  to  do  with 
ascertaining  the  nature  or  extent  of  the  jurisdiction  of  the  state  court 
over  any  persons,  or  parties,  or  subject-matters,  given  by  the  state  laws, 
or  as  to  the  mode  of  exercising  the  same ;  except  so  far  as  respects  the 
very  question  arising  under  the  25th  section  of  the  act  of  1789,  ch.  20. 

There  are  but  few  facts  in  this  case  which  admit  of  any  controversy* 
The  legislature  of  Massachusetts,  by  an  act  passed  on  the  9th  of  March  1785, 
incorporated  certain  persons,  by  the  name  of  the  Proprietors  of  the  Charles 
^1  River  Bridge,  for  the  purpose  of  building  *a  bridge  over  Charles  river, 
-1  between  Boston  and  Charlestown  ;  and  granted  to  them  the  exclusive 
toll  thereof,  for  forty  years  from  the  time  of  the  first  opening  of  the  bridge 
for  passengers.  The  bridge  was  built  and  opened  for  passengers,  in  June 
1786.  In  March  1792,  another  corporation  was  created  by  the  legislature, 
for  the  purpose  of  building  a  bridge  over  Charles  river,  from  the  westerly 
part  of  Boston  to  Cambridge  ;  and  on  that  occasion,  the  legislature,  taking 
into  consideration  the  probable  diminution  of  the  profits  of  the  Charles  River 
bridge,  extended  the  gran*,  of  the  proprietors  of  the  latter  bridge  to  seventy 
years  from  the  first  opening  of  it  for  passengers.  The  proprietors  have, 
under  these  grants,  ever  since  continued  to  possess  and  enjoy  the  emoluments 
arising  from  the  tolls  taken  for  travel  over  the  bridge  ;  and  it  has  proved  a 
very  profitable  concern. 

In  March  1828,  the  legislature  created  a  corporation,  called  the  Proprie- 
tors of  the  Warren  Bridge,  for  the  purpose  of  erecting  another  bridge  across 
Charles  river,  between  Boston  and  Charlestown.  The  ^ermmi  of  the  last 
bridge  (which  has  been  since  erected,  and  was,  at  the  commencement  of  this 
suit,  in  the  full  receipt  of  toll,  and  is  now  a  free  bridge)  are  so  very  near  to 
that  of  Charles  River  bridge,  that  for  all  practical  purposes,  they  may  be 
taken  to  be  identical.  The  same  travel  is  accommodated  by  each  bridge, 
and  necessarily  approaches  to  a  point,  before  it  reaches  either,  which  is 
nearly  equidistant  from  each.  In  short,  it  is  impossible,  in  a  practical  view, 
and  so  was  admitted  as  the  argument,  to  distinguish  this  case  from  one 
where  the  bridges  are  contiguous  from  the  beginning  to  the  end. 

The  present  bill  is  filled   by  the  proprietors  of  Charles  River  bridge, 

against  the  proprietors  of  Warren  bridge,  for  an  injunction  and  other  relief  ; 

founded  upon  the  allegation,  that  the  erection  of  the  Warren  bridge,  under 

the  circumstances,  is  a  violation  of  their  chartered  rights,  and  so  is  void  by 
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the  conBtitntion  of  Massachusetts,  and  by  the  constitution  of  the  United 
States.  The  judges  of  the  supreme  judicial  court  of  Massachusetts,  were 
(as  is  well  known)  equally  divided  in  opinion  upon  the  main  points  in  the 
cause  ;  and  therefore,  Bkproformd  decree  was  entered,  with  a  view  to  bring 
before  this  court  the  great  and  grave  question,  whether  the  legislature  of 
Massachusetts,  in  the  grant  of  the  charter  of  the  Warren  bridge,  has  violated 
the  obligation  of  the  constitution  of  the  United  States  ?  If  the  legislature 
has  done  so,  by  mistake  or  inadvertence,  I  am  quite  sure,  that  it  will  be  the 
last  to  insist  upon  maintaining  its  own  act.  It  has  that  stake  in  the  Union, 
and  in  the  maintenance  of  the  ^constitutional  rights  of  its  own  r^c^^,* 
citizens,  which  will,  I  trust,  ever  be  found  paramount  to  all  local  ' 
interests,  feelings  and  prejudices  ;  to  the  pride  of  power,  and  to  the  pride  of 
opinion. 

In  order  to  come  to  any  just  conclusion  in  regard  to  the  only  question 
which  this  court,  sitting  as  an  appellate  court,  has  a  right  to  entertain  upon 
a  writ  of  error  to  a  state  court,  it  will  be  necessary  to  ascertain  what  are  the 
rights  conferred  on  the  proprietors  of  Charles  River  bridge  by  the  act  of 
incorporation.  The  act  is  certainly  not  drawn  with  any  commendable 
accuracy.  Bat  it  is  difficult,  upon  any  principles  of  common  reasoning,  to 
mistake  its  real  purport  and  object.  It  is  entitled, ''  an  act  for  incorporating 
certain  persons,  for  the  purpose  of  building  a  bridge  over  Charles  river, 
between  Boston  and  Charlestown,  and  supporting  the  same  during  the  term 
of  forty  years."  Yet,  it  nowhere,  in  terms,  in  any  of  the  enacting  clauses, 
confers  any  authority  upon  the  corporation,  thus  created,  to  build  any  such 
bridge ;  nor  does  it  state  in  what  particular  place  the  bridge  shall  commence 
or  terminate  on  either  side  of  the  river,  except  by  inference  and  implication 
from  the  preamble.  I  mention  this,  at  the  threshold  of  the  present  inquiry, 
as  an  irresistible  proof  that  the  court  must,  in  the  construction  of  this  very 
act  of  incorporation,  resort  to  the  common  principles  of  interpretation  ;  and 
imply  and  presume  things,  which  the  legislature  has  not  expressly  declared. 
If  the  court  were  not  at  liberty  so  to  do,  there  would  be  an  end  of  the 
cause. 

The  act  begins,  by  reciting,  that  '*  the  erecting  of  a  bridge  over  Charles 
river,  in  a  place  where  the  ferry  between  Boston  and  Charlestown  is  now 
kept,  will  be  of  great  public  utility,  and  Thomas  Russell  and  others  having 
petitioned,  4&c.,  for  the  act  of  incorporation,  to  empower  them  to  build  said 
bridge,  and  many  other  persons,  under  the  expectation  of  such  an  act,  have 
subiicribed  to  a  fund  for  executing  and  completing  the  aforesaid  purpose." 
It  then  proceeds  to  enact,  that  the  proprietors  of  the  fund  or  stock  shall  be 
a  corporation  under  the  name  of  the  Proprietors  of  Charles  River  Bridge  ; 
and  it  gives  them  the  usual  powers  of  corporations,  such  as  the  power  to 
sue  and  be  sued,  4&0.  In  the  next  section,  it  provides  for  the  organization 
of  the  corporation  ;  for  choosing  officers  ;  for  establishing  rules  and  regula- 
tions for  the  corporation  ;  and  for  effecting,  completing  and  executing  the 
purpose  aforesaid.  In  the  next  section,  *'  for  tho  purpose  of  reimbursing 
the  said  proprietors  the  money  expended  in  building  and  supporting  the  said 
bridge,"  it  provides,  that  a  *toll  be,  and  thereby  is  granted  and  ectab-  riigQQ 
Uslicd,  for  the  sole  benefit  of  the  proprietors,  for  forty  years  from  the  *• 
opening  of  the  bridge  for  travel,  according  to  certain  specified  rates.  In 
the  next  section,  it  provides,  that  the  bridge  shall  be  well  built,  at  least 
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forty  feet  wide,  of  sound  and  suitable  materials,  with  a  convenient  draw  or 
passage-way  for  ships  and  vessels,  &c.;  and  "  that  the  same  shall  be  kept  in 
good,  safe  and  passable  repair  for  the  term  aforesaid,  and  at  the  end  of  the 
said  term,  the  said  bridge  shall  be  left  in  like  repair."  Certain  other  pro- 
visions are  also  made,  as  to  lighting  the  bridge,  erecting  a  toll-board,  lifting 
the  draw  for  all  ships  and  vessels,  without  toll  or  pay,"  Ac,  The  next  sec- 
tion declares,  that  after  the  tolls  shall  commence,  the  proprietors  *^  shall 
annually  pay  to  Harvard  College  or  university,  the  sum  of  two  hundred 
pounds,  during  the  said  term  of  forty  years ;  and  at  the  end  of  the  said 
term,  the  said  bridge  shall  revert  to,  and  be  the  property  of  the  common- 
wealth, saving  to  the  said  college  or  university,  a  reasonable  and  annual 
compensation  for  the  annual  income  of  the  ferry,  which  they  might  have 
received,  had  not  such  bridge  been  erected."  The  next  and  last  section  of 
the  act  declares  the  act  void,  unless  the  bridge  should  be  built  within  three 
years  from  the  passing  of  the  act. 

Such  is  the  substance  of  the  charter  of  incorporation,  which  the  court  is 
called  upon  to  construe.  But,  before  we  can  properly  enter  upon  the  con- 
sideration of  this  subject,  a  preliminary  inquiry  is  presented,  as  to  the  proper 
rules  of  interpretation  applicable  to  the  charter.  Is  the  charter  to  receive 
a  strict  or  a  liberal  construction  ?  Are  any  implications  to  be  made,  beyond 
the  express  terms?  And  if  so,  to  what  extent  are  they  justifiable,  by  the 
principles  of  law  ?  No  one  doubts,  that  the  charter  is  a  contract  and  a  grant; 
and  that  it  is  to  receive  such  a  construction  as  belong  to  contracts  and 
grants,  as  contradistinguished  from  mere  laws.  But  the  argument  has  been 
pressed  here,  with  unwonted  earnestness  (and  it  seems  to  have  had  an 
irresistible  influence  elsewhere) ;  that  this  charter  is  to  be  construed  as  a 
royal  grant,  and  that  such  grants  are  always  construed  with  a  stern  and 
parsimonious  strictness.  Indeed,  it  seems  tacitly  conceded,  that  unless  such 
a  strict  construction  is  to  prevail  (and  it  is  insisted  on  as  the  positive  dictate 
of  the  common  law),  there  is  infinite  danger  to  the  defence  assumed  on 
behalf  of  the  Warren  bridge  proprietors.  Under  such  circumstances,  I  feel 
myself  constrained  to  go  at  large  into  the  doctrinj  of  the  common  law,  in 
respect  to  royal  grants,  because  I  cannot  help  thinking,  that,  upon  this  point, 
*5sql  ^®^^  great  *errors  of  opinion  have  crept  into  the  argument.    A  single 

*  ^  insulated  position  seems  to  have  been  taken  as  a  general  axiom.  In 
my  own  view  of  the  case,  I  should  not  have  attached  so  much  importance 
to  the  inquiry  ;  but  it  is  now  fit  that  it  should  be  sifted  to  the  bottom. 

It  is  a  well-known  rule  in  the  construction  of  private  grants,  if  the 
meaning  of  the  words  be  doubtful,  to  construe  them  most  strongly  against 
the  grantor.  But  it  is  said,  that  an  opposite  rule  prevails  in  cases  of  grants 
by  the  king  ;  for,  where  there  is  any  doubt,  the  construction  is  made  most 
favorably  for  the  king,  and  against  the  grantee.  The  rule  is  not  disputed  ; 
but  it  is  a  rule  of  very  limited  application.  To  what  cases  does  it  apply  ? 
To  such  cases  only,  where  there  is  a  real  doubt,  where  the  grant  admits  of 
two  interpretations,  one  of  which  is  more  extensive,  and  the  other  more 
restricted  ;  so  that  a  choice  is  fairly  open,  and  either  may  be  adopted, 
without  any  violation  of  the  apparent  objects  of  the  grant.  If  the  king's 
grant  admits  of  two  interpretations,  one  of  which  will  make  it  utterly  void 
and  worthless,  and  the  other  will  give  it  a  reasonable  effect,  then  the  latter 
is  to  prevail  ;  for  the  reason  (says  the  common  law),  *'  that  it  will  be  more 
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for  the  benefit  of  the  Bubject,  and  the  honor  of  the  king,  which  is  to  be 
more  regarded  than  his  profit."  Com.  Dig.  Qrant,  G.  12  ;  9  Co.  131  a; 
10  Ibid.  67  5 ;  6  Ibid.  6.  And  in  every  case,  the  rule  is  made  to  bend  to 
the  real  justice  and  integrity  of  the  case.  No  strained  or  extravagant  con- 
struction is  to  be  made  in  favor  of  the  king.  And  if  the  intention  of  the 
grant  is  obvious,  a  fair  and  liberal  interpretation  of  its  terms  is  enforced. 
The  rule  itself  is  also  expressly  dispensed  with,  in  all  cases  where  the  grant 
appears,  upon  its  face,  to  flow,  not  from  the  solicitation  of  the  subject,  but 
from  the  special  grace,  certain  knowledge,  and  mere  motion  of  the  crown  ; 
or,  as  it  stands  in  the  old  royal  patents,  ex  apedali  gratid.  certd  sciefitidy  et 
ex  mero  motu  regis  "  (See  Arthur  Legates  Casey  10  Co.  109,  112  ^/  Sir  John 
Moulin's  Case,  6  Ibid.  6  ;  2  Bl.  Com.  34'i  ;  Com.  Dig.  Grant,  G.  12)  ;  and 
these  words  are  accordingly  inserted  in  most  of  the  modern  grants  of  the 
crown,  in  order  to  exclude  any  narrow  construction  of  them.  So  the  court 
admitted  the  doctrine  to  be  in  Attorney-  General  w.  Lord  JSardli/,  8  Price 
39.  But  >Miat  is  a  most  important  qualification  of  the  rule,  it  never  did 
apply  to  grants  made  for  a  valuable  consideration  by  the  crown  ;  for  in 
such  grants,  the  same  rule  has  always  prevailed,  as  in  cases  between  sub- 
jects. The  mere  grant  of  a  bounty  *of  the  king  may  properly  be  1*.^^ 
restricted  to  its  obvious  intent.  But  the  contracts  of  the  king  for  ^ 
value  are  liberally  expounded,  that  the  dignity  and  justice  of  the  govern- 
ment may  never  be  jeoparded,  by  petty  evasions  and  technical  subtleties. 

I  shall  not  go  over  all  the  cases  in  the  books,  which  recognise  these 
principles,  although  they  are  abundant.  Many  of  them  will  be  found  col- 
lected in  Bacon's  Abridgment,  Prerogative,  F.  2,  p.  602-4  ;  in  Comyn's 
Digest,  Grant,  G.  12  ;  and  in  Chitty  on  the  Prerogatives  of  the  Crown,  ch. 
16,  §  3.  But  I  shall  dwell  on  some  of  the  more  prominent,  and  especially 
on  those  which  have  been  mainly  relied  on  by  the  defendants  ;  because,  in 
my  humble  judgment,  they  teach  a  very  different  doctrine  from  what  has 
been  insisted  on.  Lord  Coke,  in  his  Commentary  on  the  Statute  of  Quo 
Warranto,  18  Edw.  I.,  makes  this  notable  remark  :  ^^Here  is  an  excellent 
rule  for  construction  of  the  king's  patent,  not  only  of  liberties,  but  of  lands, 
tenements  and  other  things,  which  he  may  lawfully  grant,  that  they  have 
no  strict  or  narrow  interpretation,  for  the  overthrowing  of  them,  sed  secun- 
dum eundum  plenitudinem  judicentur  /  that  is,  to  have  a  liberal  and 
favorable  construction,  for  the  making  thom  available  in  law,  usque  ad plen- 
itudifiem,  for  the  honor  of  the  king  "  Surely,  no  lawyer  would  contend 
for  a  more  beneficent  or  more  broad  exposition  of  any  grant  whatsoever, 
than  this. 

So,  in  respect  to  implications,  in  cases  of  royal  grants,  there  is  not  the 
slightest  difficulty,  either  upon  authority  or  principle,  in  giving  them  a  large 
effect,  so  as  to  include  things  which  are  capable  of  being  the  subject  of  a 
distinct  grant.  A  very  remarkable  instance  of  this  sort  arose  under  the 
Statute  of  Prerogative  (17  Edw.  II.,  Stat.  2,  c.  15),  which  declared,  that 
when  the  king  granteth  to  any,  a  manor  or  land,  with  the  appurtenances, 
unless  he  makes  express  mention  in  the  deed,  in  writing,  of  advowsons,  Ac, 
belonging  to  such  manor,  then  the  king  reserveth  to  himself  such  advow- 
sons.     Here,  the  statute  itself  prescribed  a  strict  rule  of  interpretation. (a) 

(a)  8.  p.  Attorney-GeDcral  v.  Sitwell,  1  Yo.  &  Coll.  688. 
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Tet,  in  Whistkr^s  Casey  10  Co.  63,  it  was  held,  that  a  royal  grant  of  a 
manor,  with  the  appurtenances,  in  as  ample  a  manner  as  it  came  to  the 
king's  hands,  conveyed  an  advowson,  which  was  appendant  to  the  manor, 
by  implication  from  the  words  actaally  used,  and  the  apparent  intent.  This 
was  certainly  a  very  strong  case  of  raising  an  implication  from  words  sus- 
ceptible of  different  interpretations,  where  the  statute  had  furnished  a  pos- 
♦fion  ^^^^®  '^^^  ^^^  *  narrow  construction,  excluding  the  *advow8on.  So 
-■  it  has  been  decided,  that  if  the  king  grants  a  messuage  and  all  lands 
spectanteSy  aut  cum  eo  dtsmisscUy  lands  which  have  been  enjoyed  with  it  for 
a  convenient  time,  pass.  2  Roll.  Abr.  186,  C.  26,  30  ;  Cro.  Car.  169  ;  Chitty 
on  the  Prerogatives,  ch.  16,  g  3,  p.  393  ;  Com.  Dig.  Grant,  G.  5.  In  short, 
wherever  the  intent  from  the  words  is  clear,  or  possesses  a  reasonable  cer- 
tainty, the  same  construction  prevails  in  crown  grants,  as  in  private  grants  ; 
especially,  where  the  grant  is  presumed  to  be  from  the  voluntary  bounty 
of  the  crown,  and  not  from  the  representation  of  the  subject. 

It  has  been  sup])osed,  in  the  argument,  that  there  is  a  distinction  between 
grants  of  lands  held  by  the  king,  and  grants  of  franchises  which  are  matters 
of  prerogative,  and  held  by  the  crown  for  the  benefit  of  the  public,  as 
flowers  of  prerogative.  I  know  of  no  such  distinction  ;  and  Lord  Coke,  in 
the  passage  already  cited,  expressly  excludes  it ;  for  he  insists,  that  the  same 
liberal  rule  of  interpretation  is  to  be  applied  to  cases  of  grants  of  liberties, 
as  to  cases  of  grants  of  lands. 

I  am  aware,  that  Mr.  Justice  Blackstone,  in  his  Commentaries  (2  Bl. 
Com.  347),  has  laid  down  some  rules  apparently  varying  from  what  has 
been  stated.  He  says,  ^'  the  manner  of  granting  by  the  king  does  not  more 
differ  from  that  by  a  subject,  than  the  construction  of  his  grants  when  made. 
1.  A  grant  made  by  the  king,  at  the  suit  of  the  grantee,  shall  be  taken  most 
beneficially  for  the  king  and  against  the  party  ;  whereas,  the  grant  of  a  sub- 
ject is  construed  most  strongly  against  the  grantor,  Ac,  2.  A  subject's 
grant  shall  be  construed  to  include  many  things  besides  what  are  expressed, 
if  necessary  for  the  operation  of  the  grant ;  therefore,  in  a  private  grant  of 
the  profits  of  land  for  one  year,  free  ingress,  egres.s  and  regress,  to  cut  and 
carry  away  those  profits,  are  also  inclusively  granted,  Ac.  But  the  king's 
grant  shall  not  inure  to  any  other  intent,  than  that  which  is  precisely 
expressed  in  the  grant.  As,  if  he  grants  land  to  an  alien,  it  operates  noth- 
ing ;  for  such  a  grant  shall  not  inure  to  make  him  a  denizen,  that  so  he  may 
be  capable  to  take  by  the  grant."  Now,  in  relation  to  the  last  position, 
there  is  nothing  strange  or  unnatural  in  holding,  that  a  crown  grant  shall 
not  inure  to  a  totally  different  purpose  from  that  which  is  expressed,  or  to  a 
double  intent  ;  when  all  its  terms  are  satisfied  by  a  single  intent.  It  is  one 
thing  to  grant  land  to  an  alien,  and  quite  a  different  thing  to  make  him  a 
denizen.  The  one  is  not  an  incident  to  the  other,  nor  does  it  naturally  flow 
^  ,  from  it.  The  king  may  be  willing  to  grant  land  to  an  alien,  when 
-I  *he  may  not  be  willing  to  give  him  all  the  privileges  of  a  subject. 
It  is  well  known,  that  an  alien  may  take  land  by  grant,  and  may  hold  it 
against  every  person  but  the  king,  and  it  does  not  go  to  the  latter,  until  office 
found  ;  so  that,  in  the  meantime,  an  alienation  by  the  alien  will  be  good. 
A  grant,  therefore,  to  an  alien,  is  not  utterly  void  ;  it  takes  effect,  though 
it  is  not  indefeasible.  And  in  this  respect,  there  does  not  seem  any  differ- 
ence between  a  grant  by  a  private  person,  and  by  the  crown  ;  for  the  grant  of 
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the  latter  takes  effect,  though  it  is  liable  to  be  defeated.  See  Com.  Dig. 
Alien,  C.  4  ;  I  Leon.  47  ;  4  Ibid.  82.  The  question  in  such  cases  is  not, 
whether  there  may  not  be  implications  in  a  crown  grant ;  but  whether  a 
totally  different  effect  shall  be  given  to  a  crown  grant  from  what  its  terms 
purport.  The  same  principle  was  acted  upon  in  EnglefieWs  Case,  1  Co. 
14  a.  There,  the  crown  had  demised  certain  land?,  which  were  forfeited  by 
a  tenant  for  life,  by  attainder,  to  certain  persons,  for  forty  years  ;  and  the 
crown  being  entitled  to  a  condition  which  would  defeat  the  remainder  over, 
after  the  death  of  the  person  attainted,  tendered  performance  of  the  condi- 
tion to  the  remainder-man,  who  was  a  stranger  to  the  demise  ;  and  he  con- 
tended, that  by  the  demise,  the  condition  was  suspended.  And  it  was  held, 
that  the  demise  should  not  operate  to  a  double  intent,  viz.,  to  pass  the  term, 
and  also,  in  favor  of  a  stranger,  to  suspend  the  condition  ;  for  (it  was  said) 
^^  the  grant  of  the  crown  shall  be  taken  according  to  the  express  intention 
comprehended  in  the  grant,  and  shall  not  extend  to  any  other  thing,  by  con- 
struction or  implication,  which  doth  not  appear  by  the  grant,  that  the  intent 
did  extend  to  ;'^  though  it  might  have  been  different,  in  the  case  of  a 
subject. 

In  regard  to  the  other  position  of  Mr.  Justice  Blackbtonb,  it  may  be 
supposed,  that  he  means  to  assert,  that  in  a  crown  grant  of  the  profits  of 
land  for  a  year,  free  ingress,  egress  and  regress  to  take  the  profits,  are  not 
included  by  implication,  as  they  would  be  in  a  subject's  grant.  If  such  be 
his  meaning,  he  is  certainly  under  a  mistake.  The  same  construction  would 
be  put  upon  each  ;  for  otherwise  nothing  would  pass  by  the  grant.  It  is  a 
principle  of  common  sense,  as  well  as  of  law,  that  when  a  thing  is  granted, 
whatever  is  necessary  to  its  enjoyment,  is  granted  also.  It  is  not  presumed, 
that  the  king  means  to  make  a  void  grant ;  and  therefore,  if  it  admits  of 
two  constructions,  that  shall  be  followed  which  will  secure  its  validity  and 
operation.  In  Corny n's  Digest  (Com.  Dig.  Grant,  E.  11,  Co.  Litt.  66  a),  a 
case  is  cited  from  the  Tear  Book,  1  Hen.  IV.  5  (it  should  be  6  a),  that  if 
there  be  a  grant  of  land,  cum  pertine.ntiUy  *to  which  common  is  r^t^o 
appendant,  the  common  passes  as  an  incident,  even  though  it  be  the  1- 
grant  of  the  king.  So,  it  is  said,  in  the  Rame  case,  if  the  king  grant  to  me 
the  foundation  of  an  abbey,  the  corody  passes.  So,  if  the  king  grant  to 
me  a  fair,  I  shall  have  a  court  of  piepoudre,  as  incident  thereto.  And  there 
are  other  cases  in  the  books,  to  the  same  effect.  See  Bac.  Abr.  Prerogative, 
F.  2,  p.  602  ;  Comyn's  Dig.  Grant,  G.  12  ;  Lord  Chandos^s  CaaCy  6  Co.  65  ; 
Sir  RobeH  Atkyn^B  Case,  1  Vent.  399,  409  ;  9  Co.  29-80.  Finch,  in  his 
Treatise  on  the  Law,  contains  nothing  beyond  the  common  authorities. 
Finch's  Law,  b.  2,  ch.  2,  p.  24  (ed.  1613);  Cro.  Eliz.  591,  per  Popham, 
Ch.  J. ;  17  Vin.  Abr.  Prerogative,  O,  c,  pi.  13  ;  Com.  Dig.  Franchise,  C; 
2  Inst.  282. 

Lord  CoKB,  after  stating  the  decision  of  Sir  John  Moulin^s  Case^  6  Co. 
6,  adds  these  words  :  "  Note  the  gravity  of  the  ancient  sages  of  the  law,  to 
construe  the  king's  grants  beneficially  for  his  honor,  and  not  to  make  any 
strict  or  literal  construction  in  subversion  of  such  grants."  This  is  an 
admonition,  in  my  humble  judgment,  very  fit  to  be  remembered  and  acted 
upon  by  all  judges,  who  are  called  upon  to  interpose  between  the  govern- 
ment and  the  citizen,  in  cases  of  public  grants.  Legafs  Casey  10  Co.  109, 
contains  nothing,  that  in  the  slightest  degree  impugns  the  general  doctrine 
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here  contended  for.  It  proceeded  upon  a  plain  interpretation  of  the  very 
words  of  the  grant  ;  and  no  implications  were  necessary  or  proper,  to  give 
it  its  full  effect. 

The  case  of  the  Royal  Fishery  of  the  JBanne,  decided  in  Ireland,  in  the 
privy  council,  in  8  James  L  (Davies  149),  has  been  much  relied  on  to  estab- 
lish the  point,  that  the  king's  grant  shall  pass  nothing  by  implication. 
That  case,  upon  its  actual  circumstances,  justifies  no  such  sweeping  conclu- 
sion. The  king  was  owner  of  a  royal  fishery  in  gross  (which  is  material),  on 
the  river  Banne,  in  navigable  waters,  where  the  tide  ebbed  and  flowed, 
about  two  leagues  from  the  sea  ;  and  he  granted  to  Sir  R.  McD.  the  terri- 
tory of  Rout,  which  is  parcel  of  the  county  of  Antrim,  and  adjoining  to  the 
river  Banne,  in  that  part  where  the  said  fishery  is ;  the  grant  containing 
the  following  words,  *'  omnia  castra^  messitagia^  <tc.^  piscarias^  piacatiotiea^ 
aquas,  aquarum  cursuSy  <Jbc,,  ac  omnia  alia  Iiereditamenta  i7i  vel  infra  dic- 
tum territorium  de  Rout,  in  eomitatu  Antrim,  exceptis,  et  ex  hac  concea^ 
sione  nobis  heredibus  et  successoribus  nostris  reservatis  tribus  partibus  pis- 
cationibus  fluminis  de  BanneJ*^  The  question  was,  whether  the  grant 
^  -  passed  the  royal  fishery  in  the  *Banne  to  the  grantee?  And  it  was 
J  held,  that  it  did  not ;  first,  because  the  river  Banne,  so  far  as  the  sea 
ebbs  and  flows,  is  a  royal  navigable  river,  and  the  fishery  there,  a  royal 
fishery  ;  secondly,  because  no  part  of  this  royal  fishery  could  pass  by  the 
grant  of  the  land  adjoining,  and  by  the  general  grant  of  all  the  fisheries  (in 
or  within  the  territory  of  Rout),  for  this  royal  fishery  is  not  appuitenant 
to  the  land,  but  is  a  fishery  in  gross,  and  parcel  of  the  inheritance  of  the 
crown  itself ;  and  general  words  in  the  king's  grant  shall  not  pass  such 
special  royalty,  which  belongs  to  the  crown  by  prerogative  ;  thirdly,  that 
by  the  exception  in  the  grant  of  three  parts  of  this  fishery,  the  other  fourth 
part  of  this  fishery  did  not  pass  by  this  grant  ;  for  the  king's  grant  shall 
pass  nothing  by  implication  ;  and  for  this  was  cited  2  Hen.  VII.  13.  Now, 
there  is  nothing  in  this  case,  which  is  not  easily  explicable  upon  the  com- 
mon principles  of  interpretation.  The  fishery  was  a  royal  fishery  in  gross, 
and  not  appurtenant  to  the  territory  of  Rout.  Ward  v.  Cresstcell,  Willes 
265.  The  terms  of  the  grant  were  of  all  fisheries  in  and  within  this  terri- 
tory ;  and  this  excluded  any  fishery  not  within  it,  or  not  appurtenant  to  it. 
The  premises,  then,  clearly  did  not,  upon  any  just  construction,  convey  the 
fishery  in  question,  for  it  was  not  within  the  territory.  The  only 
remaining  question  was,  whether  the  exception  of  three-quarters,  would, 
by  implication,  carry  the  fourth  part  which  was  not  excepted  ;  that  is, 
whether  terms  of  exception  in  a  crown  grant  should  be  construed  to  be 
terras  of  grant,  and  not  of  exception.  It  is  certainly  no  harsh  application  of 
the  common  rules  of  interpretation,  to  hold  that  an  implication  which 
required  such  a  change  in  the  natural  meaning  of  the  words,  ought  not  to 
be  allowed,  to  the  prejudice  of  the  crown.  Nbn  constaty  that  the  king 
might  not  have  supposed,  at  the  time  of  the  grant,  that  he  was  owner  of 
three  parts  only  of  the  fishery,  and  not  of  the  fourth  part.  This  case  of  the 
JPishery  of  the  Banjie  was  cited  and  commented  on  by  Mr.  Justice  Batley, 
in  delivering  the  opinion  of  the  court,  in  the  case  of  the  Duke  of  Somerset 
V.  Fogwelly  6  Barn.  &  Cres.  876,  886,  and  the  same  view  was  taken  of  the 
grounds  of  the  decision,  which  has  been  here  stated  ;  the  learned  judge 
adding,  that  it  was  further  agreed  in  that  case,  that  the  grant  of  the  king 
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passes  nothing  by  implication  ;  by  which  he  must  be  understood  to  mean^ 
nothing,  which  its  terms  do  not,  fairly  and  reasonably  construed,  embrace 
as  a  portion  of  or  incident  to  the  subject  matter  of  the  grant. 

As  to  the  case  cited  from  2  Hen.  YII.  13  (which  was  the  sole  authority 
*relied  on),  it  turned  upon  a  very  different  principle.  There,  the  king,  r*.  q^ 
by  letters-patent,  granted  to  a  man  that  he  might  give  twenty  marks  *- 
annual  rent  to  a  certain  chaplain  to  pray  for  souls,  &c. ;  and  the  question 
was,  whether  the  grant  was  not  void  for  uncertainty,  as  no  chaplain  was 
named.  And  the  principal  stress  of  the  argument  seems  to  have  been, 
whether  this  license  should  be  construed  to  create  or  enable  the  grantee  to 
create  a  corporation  capable  of  taking  the  rent.  In  the  argument,  it  was 
asserted,  that  the  king's  grants  should  not  be  construed,  by  implication,  to 
create  a  corporation,  or  to  inure  to  a  double  intent.  In  point  of  fact,  how- 
ever, I  find  (Chronica  Juridicialia,  p.  141),  that  neither  of  the  persons,  whose 
opinions  are  stated  in  the  case,  was  a  judge  at  the  time  of  the  argument,  nor 
does  it  appear  what  the  decision  was  ;  so  that  .ibe  whole  report  is  but  the 
argument  of  counsel.  The  same  case  is  fully  reported  by  Lord  Cokb,  in 
the  case  of  SuttorCa  Hospital^  10  Co.  27-8,  who  says,  that  he  had  seen  the 
original  record,  and  who  gives  the  opinions  of  the  judges  at  large,  by  which 
it  appears  that  the  grant  was  held  valid.  And  so,  says  Lord  Cokb,  ^^Note, 
reader,  this  grant  of  the  king  inures  to  these  intents,  viz.,  to  make  an  incor- 
poration ;  to  make  a  succession  ;  and  to  grant  a  rent."  So,  that  here  we 
have  a  case,  not  only  of  a  royal  grant  being  construed  liberally,  but  divers 
implications  being  made,  not  at  all  founded  in  the  express  terms  of  the  grant. 
The  reason  of  which  was  (as  Lord  Cokb  says),  because  the  kings's  charter 
made  for  the  erection  of  pious  and  charitable  works,  shall  be  always  taken 
in  the  most  favorable  and  beneficial  sense.  This  case  was  recognised  by  the 
judges  as  sound  law,  in  the  case  of  Sutton's  Hospital  And  it  was  clearly 
admitted  by  the  judges,  that  in  a  charter  of  incorporation  by  the  crown,  all 
the  incidents  to  a  corporation  were  tacitly  annexed,  although  not  named  ; 
as  the  right  to  sue  and  be  sued  ;  to  purchase,  hold  and  alien  lands  ;  to  make 
by-laws,  &,q.  And  if  power  is  expressly  given  to  purchase,  but  no  clause  to 
alien,  the  letter  follows  by  implication,  as  an  incident.  Comyn's  Dig.  Fran- 
chise, F,  6,  F,  10,  F,  15.  It  is  very  difficult  to  affirm,  in  the  teeth  of  such 
authorities,  that  in  the  king's  grants  nothing  is  to  be  taken  by  implication  ; 
as  is  gravely  asserted  in  the  case  in  Davies  149.  The  case  cited  to  support 
it,  is  directly  against  it.  In  truth,  it  is  obvious,  that  the  learned  judges 
mistook  the  mere  arguments  of  counsel,  for  the  solemn  opinions  of  the  court ; 
and  the  case,  as  decided,  is  a  direct  authority  the  other  way. 

*The  case  of  Blankky  v.  Winsta?iiei/,  3  T.  R.  279,  has  also  been  r^.^.^ 
relied  on  for  the  same  purpose ;  but  it  has  nothing  to  do  with  the  ^ 
point.  The  court  there  held,  that  by  the  saving  in  the  very  body  of  the 
charter,  the  concurrent  jurisdiction  of  the  county  magistrates  was  preserved. 
There  was  nothing  said  by  the  court,  in  respect  to  the  implications  in  crown 
grants;  The  whole  argument  turned  upon  the  meaning  of  the  express 
clauses. 

Much  reliance  has  also  been  placed  upon  the  language  of  Lord  Stowbll, 
in  TTie  JEUebe^  5  Rob.  173.  The  main  question  in  that  case  was,  whether 
the  crown  had  a  right  to  release  captured  property,  before  adjudication, 
without  the  consent  of  the  captors.    That  question  depended  upon  the  effect 
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of  the  king's  orders  in  council,  his  proclamation,  and^the  parliamentary  prize 
act ;  for,  independently  of  these  acts,  it  was  clear,  that  all  captured  property, 
jure  belli,  belonged  to  the  crown  ;  and  was  subject  to  its  sole  disposal.  Lord 
Stowbll,  whose  eminent  qualifications  as  a  judge  entitle  him  to  great  rever- 
ence, on  that  occasion  said  :  *^  A  general  presumption  arising  from  these 
considerations  is,  that  government  does  not  mean  to  divest  itself  of  this  uni- 
versal attribute  of  sovereignty  conferred  fur  such  purposes  (to  be  used  for 
peace,  as  well  as  war),  unless  it  is  so  clearly  and  unequivocally  expressed. 
In  conjunction  with  this  universal  presumption,  must  be  taken  also  the  wise 
policy  of  our  own  peculiar  law,  which  interprets  the  grants  of  the  crown  in 
this  respect,  by  other  rules  than  those  which  are  applicable  in  the  construc- 
tion of  the  grants  of  individuals.  Against  an  individual,  it  is  presumed,  that 
he  meant  to  convey  a  benefit,  with  the  utmost  liberality  that  his  words  will 
bear.  It  is  indifferent  to  the  public,  in  which  person  an  interest  remains, 
whether  in  the  grantor  or  the  taker.  With  regard  to  the  grant  of  the  sover- 
eign, it  is  far  otherwise.  It  is  not  held  by  the  sovereign  himself,  as  private 
property,  and  no  alienation  shall  be  presumed,  except  what  is  clearly  and 
indisputably  expressed."  Now,  the  right  of  the  captors  in  that  case,  was 
given  by  the  words  of  the  king's  order  in  council  only.  It  was  a  right  to 
seize  and  bring  in  for  adjudication,  llie  right  to  seize,  then,  was  given, 
and  the  duty  to  bring  in  for  adjudication  was  imposed.  If  nothing  more 
had  existed,  it  would  be  clear,  that  the  crown  would  have  the  general  prop- 
erty in  the  captures.  Then,  again,  the  prize  act  and  prize  proclamation  gave 
to  the  captors  a  right  in  the  property,  after  adjudication^  as  lawful  prize, 
and  not  before.  This  very  limitation  naturally  implied,  that  until  adjndica- 
^  ,  tion,  they  had  no  right  in  the  property.  *And  this  is  the  ground, 
-■  upon  which  Lord  Stowell  placed  his  judgment,  as  the  clear  result  of 
a  reasonable  interpretation  of  these  acts  ;  declining  to  rely  on  any  reasoning 
from  considerations  of  public  policy.  And  it  is  to  be  considered,  that  Lord 
Stowbll  was  not  speaking  of  an  ordinary  grant  of  land,  or  of  franchises, 
in  the  common  course  of  mere  municipal  regulations  ;  but  of  sovereign  attri- 
butes and  prerogatives,  involving  the  great  rights  and  duties  of  war  and 
peace,  where,  upon  every  motive  of  public  policy,  and  every  ground  of 
rational  interpretation,  there  might  be  great  hesitation  in  extending  the 
terms  of  a  grant  beyond  their  fair  interpretation. 

But  what,  I  repeat,  is  most  material  to  be  stated,  is,  that  all  this  doctrine 
in  relation  to  the  king's  prerogative  of  having  a  construction  in  his  own 
favor,  is  exclusively  confined  to  cases  of  mere  donation^  flowing  from  the 
bounty  of  the  crown.  Whenever  the  grant  is  upon  a  valuable  considera- 
tion, the  rule  of  construction  ceases  ;  and  the  grant  is  expounded  exactly  as 
it  would  be  in  the  case  of  a  private  grant — favorably  to  the  grantee.  Why 
is  this  rule  adopted  ?  Plainly,  because  the  grant  is  a  contract,  and  is  to  be 
interpreted  according  to  its  fair  meaning.  It  would  be  to  the  dishonor  of 
the  government,  that  it  should  pocket  a  fair  consideration,  and  then  qnibble 
as  to  the  obscurities  and  implications  of  its  own  contract.  Such  was  the 
doctrine  of  my  Lord  Coke,  and  of  the  venerable  sages  of  the  law,  in  other 
times,  when  a  resistance  to  prerogative  was  equivalent  to  a  removal  from 
office.  Even  in  the  worst  ages  of  arbitrary  power,  and  irresistible  preroga- 
tive, they  did  not  hesitate  to  declare,  that  contracts  founded  in  a  valuable 
consideration  ought  to  be  construed  liberally  for  the  subject,  for  the  honor 
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of  the  crown.  2  Inst.  496.  See  also  Com.  Dig.  Franchise,  C.  F.  6.  If  we 
are  to  have  the  grants  of  the  legislature  construed  by  the  rules  applicable 
to  royal  grants,  it  is  but  common  justice,  to  follow  them  throughout,  for  the 
honor  of  this  republic.  The  justice  of  the  commonwealth  will  not,  I  trust, 
be  deemed  less  extensive  than  that  of  the  crown. 

I  think,  that  I  have  demonstrated,  upon  authority,  that  it  is  by  no  means 
true,  that  implications  may  not,  and  ought  not,  to  be  admitted,  in  regard 
to  crown  grants.  And  I  would  conclude  what  I  have  to  say  on  this  head, 
by  a  remark  made  by  the  late  Mr.  Chief  Justice  Pabsons,  a  lawyer  equally 
remarkable  for  his  extraordinary  genius,  and  his  professional  learning.  "  In 
England,  prerogative  is  the  cause  of  one  against  the  whole  ;  here,  it  is  the 
cause  of  all  against  '^one.  In  the  first  case,  the  feelings  and  vices,  as  r*ggg 
well  as  the  virtues,  are  enlisted  against  it ;  in  the  last,  in  favor  of  it.  ^ 
And  therefore,  here,  it  is  of  more  importance,  that  the  judicial  courts  should 
take  care  that  the  claim  of  prerogative  should  be  more  strictly  watched.'' 
Martin  v.  CommonweaUhy  1  Mass.  356. 

If,  then,  the  present  were  the  case  of  a  royal  grant,  I  should  most  strenu- 
ously contend,  both  upon  principle  and  authority,  that  it  was  to  receive  a 
liberal,  and  not  a  strict  construction.  I  should  so  contend,  upon  the  plain 
intent  of  the  charter,  from  its  nature  and  objects,  and  from  its  burdens  and 
duties.  It  is,  confessedly,  a  case  of  contract,  and  not  of  bounty  ;  a  case  of 
contract  for  a  valuable  consideration  ;  for  objects  of  public  utility  ;  to 
encourage  enterprise  ;  to  advance  the  public  convenience  ;  and  to  secure  a 
just  remuneration  for  large  outlays  of  private  capital.  What  is  there  in 
such  a  grant  of  the  crown,  which  should  demand  from  any  court  of  justice 
a  narrow  and  strict  interpretation  of  its  terms  ?  Where  is  the  authority 
with  contains  such  a  doctrine,  or  justifies  such  a  conclusion  ?  Let  it  not  be 
.assumed,  and  then  reasoned  from,  as  an  undisputed  concession.  If  the  com- 
mon law  carries  in  its  bosom  such  a  principle,  it  can  be  shown  by  some 
authorities,  which  ought  to  bind  the  judgment,  even  if  they  do  not  convince 
the  understanding.  In  all  my  researches,  I  have  not  been  able  to  find  any, 
whose  reach  does  not  fall  far,  very  far,  short  of  establishing  any  such 
doctrine.  Prerogative  has  never  been  wanting  in  pushing  forward  its 
own  claims  for  indulgence  or  exemption.  But  it  has  never  yet  (so  far  as 
I  know)  pushed  them  to  this  extravagance. 

I  stand  upon  the  old  law  ;  upon  law  established  more  than  three  centuries 
ago,  in  cases  contested  with  as  much  ability  and  learning,  as  any  in  the 
annals  of  our  jurisprudence,  in  resisting  any  such  encroachments  upon  the 
rights  and  liberties  of  the  citizens,  secured  by  public  grants.  I  will  not 
consent  to  shake  their  title  deeds,  by  any  speculative  niceties  or  novelties. 

The  present,  however,  is  not  the  case  of  a  royal  grant,  but  of  a  legis- 
lative grant,  by  a  public  statute.  The  rules  of  the  common  law  in  relation 
to  royal  grants  have,  therefore,  in  reality,  nothing  to  do  with  the  case.  We 
are  to  give  this  act  of  incorporation  a  rational  and  fair  construction,  accord- 
ing to  the  general  rules  which  govern  in  all  cases  of  the  exposition  of 
public  statutes.  We  are  to  ascertain  the  legislative  intent ;  and  that  once 
ascertained,  it  is  our  duty  to  give  it  a  full  and  liberal  operation.  The  books 
are  full  of  cases  to  this  *effect  (see  Com.  Dig.  Parliament,  R.  10  to  r«rflj> 
R.  28 ;  Bac.  Abr.  Statute),  if  indeed,  so  plain  a  principle  of  com-  *- 
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mon   sense  and  common  justice  stood  in   any  need  of  authority  to  sup- 
port it. 

Lord  Chief  Justice  Eybe,  in  tho  case  of  Boulton  v.  BuUy  2  H.  Bl.  463, 
500,  took  notice  of  the  distinction  between  the  construction  of  a  crowo 
grant,  and  a  grant  by  an  act  of  parliament ;  and  held  the  rules  of  the  com- 
mon law,  introduced  for  the  protection  of  the  crown,  in  respect  to  its  own 
grants,  to  be  inapplicable  to  a  grant  by  an  act  of  parliament.  "  It  is  to  be 
observed  (said  his  lordship),  that  there  is  nothing  technical  in  the  composi- 
tion of  an  act  of  parliament.  In  the  exposition  of  statutes,  the  intent  of 
parliament  is  the  guide.  It  is  expressly  laid  down  in  our  books  (I  do  not 
here  speak  of  penal  statutes),  that  every  statute  ought  to  be  expounded,  not 
according  to  the  letter,  but  the  intent."  Again,  he  said,  "  this  case  was 
compared  to  the  case  of  the  king  being  deceived  in  his  grants  ;  but  I  am  not 
satisfied,  that  the  king,  proceeding  by  and  with  the  advice  of  parliament,  is 
in  that  situation,  in  respect  to  which  he  is  under  the  special  protection  of  the 
law  ;  and  that  he  could,  on  that  ground,  be  considered  as  deceived  in  his 
grant  ;  no  case  was  cited  to  prove  that  position."  Now,  it  is  to  be  remem- 
bered, that  his  lordship  was  speaking  upon  the  construction  of  an  act  of 
parliament  of  a  private  nature  ;  an  act  of  parliament  in  the  nature  of  a 
monopoly  ;  an  act  of  parliament  granting  an  exclusive  patent  for  an  inven- 
tion to  the  celebrated  Mr.  Watt.  And  let  it  be  added,  that  his  opinion  as 
to  the  validity  of  that  grant,  notwithstanding  all  the  obscurities  of  the  act, 
was  ultimately  sustained  in  the  king's  bench  by  a  definitive  judgment  in  its 
favor.     See  Homhlower  v.  Boulton,  8  T.  R.  95. 

A  doctrine  equally  just  and  liberal  has  been  repeatedly  recognised  by  the 
supreme  court  of  Massachusetts.  In  the  case  of  Bichards  v.  Daggelt, 
4  Mass.  584,  537,  Mr.  Chief  Justice  Pabsons,  in  delivering  the  opinion  of 
the  court,  said  ;  ^^  It  is  always  to  be  presumed,  that  the  legislature  intend  the 
most  beneficial  construction  of  their  acts,  when  the  design  of  them  is  not 
apparent."  See  also,  Inhabitants  of  Somerset  v.  Inhabitants  of  iJighton, 
12  Mass.  383  ;  Whitney  v.  Whitney,  14  Ibid.  88  ;  8  Ibid.  623  ;  Holhrooky. 
Holbrooky  1  Pick.  248  ;  Stanwood  v.  Peirce,  1  Mass  458.  Even  in  relation 
to  mere  private  statutes,  made  for  the  accommodation  of  particular  citizens, 
and  which  may  affect  the  rights  and  privileges  of  others  ;  courts  of  law  will 
give  them  a  large  construction,  if  it  arise  from  necessary  implication. 
Coolidge  v.  WilliamSy  4  Mass.  145. 

*ftnn1  *'^®  ^^  ^^®  manner  of  construing  parliamentary  grants  for  private 
^  enterprise,  there  are  some  recent  decisions,  which,  in  my  judgment, 
establish  two  very  important  principles,  applicable  directly  to  the  present 
case  ;  which,  if  not  confirmatory  of  the  views  which  I  have  endeavored  to 
maintain,  are  at  least  not  repugnant  to  them.  The  first  is,  that  all  grants 
for  purposes  of  this  sort  are  to  be  construed  as  contracts  between  the  gov- 
ernment and  the  grantees,  and  not  as  mere  laws  ;  the  second  is,  that  they 
are  to  receive  a  reasonable  construction  ;  and  that  if,  either  upon  their  ex- 
press terms,  or  by  just  inference  from  the  terms,  the  intent  of  the  contract 
can  be  made  out,  it  is  to  be  recognised  and  enforced  accordingly.  But  if 
the  language  be  ambiguous,  or  if  the  inference  be  not  clearly  made  out,  then 
the  contract  is  to  be  taken  most  strongly  against  the  grantor,  and  most  favor* 
ably  for  the  public.  The  first  case  is  the  Company  of  Proprietors  of  thA 
Leeds  and  Liverpool  Catial  v.  IlastUr,  1  Bam.  &  Cres.  424,  where  the  question 
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was  upon  the  terms  of  the  charter,  granting  a  toll.  The  toll  was  payable 
on  empty  boats,  passing  a  lock  of  the  canal.  The  court  said  ^'  no  toll  was 
expressly  imposed  upon  empty  boats,  Ac,  and  we  are  called  upon  to  say, 
that  such  a  toll  was  imposed  by  inference.  Those  who  seek  to  impose  a 
burden  upon  the  public,  should  take  care  that  their  claim  rests  upon  plain 
and  unambiguous  language ;  hero  the  claim  is  by  no  means  clear."  The 
next  case  was  the  Kingston-upon-Hidl  Dock  Gotripany  v.  La  MarchCy  8 
liani.  &  Ores.  42,  where  the  question  was,  as  to  right  to  wharfare  of  goods 
shipped  off  from  their  quays.  Lord  Tkntebden,  in  delivering  the  judgment 
of  the  court  in  the  negative,  said  :  *^  This  was  clearly  a  bargain  made  between 
a  company  of  adventurers  and  the  public  ;  and  as,  in  many  similar  cases,  the 
terms  of  the  bargain  are  contained  in  the  act  ;  and  the  plaintiffs  can  claim 
nothing  which  is  not  clarly  given."  The  next  case  is  the  Proprietors  of  the 
Stourbridge  Canal  v.  Wlieeley^  2  Barn.  &  Ad.  792,  in  which  the  question 
was  as  to  a  right  to  certain  tolls.  Lord  Tentkbden,  in  delivering  the 
opinion  of  the  court,  said,  "this  like  many  other  cases,  is  a  bargain  between 
a  company  of  adventurers  and  the  public,  the  terms  oi  which  are  expressed 
in  the  statute.  And  the  rile  of  construction  in  all  such  cases  is  now  fully 
established  to  be  this — that  any  ambiguity  in  the  terms  of  the  contract  must 
operate  against  the  adventurers,  and  in  favor  of  the  public  ;  and  the  plain- 
tiffs can  claim  nothing  which  is  not  clearly  given  to  them  by  the  act." 
**Now,  it  is  quite  certain,  that  the  company  have  no  right  expressly  given 
to  receive  any  compensation,  except,  <fcc. ;  and  *therefore,  it  is  incum-  r«/.^| 
bent  upon  them  to  show,  that  they  have  a  right,  clearly  given  by  ^ 
inference  from  some  other  of  the  clauses."  This  latter  statement  shows, 
that  it  is  not  indispensable,  that  in  grants  of  this  sort,  the  contract  or  the 
terms  of  the  bargain  should  be  in  express  language  ;  it  is  sufiScient,  if  they 
may  bo  clearly  proved  by  implication  or  inference. 

I  admit,  that  where  the  terms  of  a  grant  are  to  impose  burdens  upon  the 
public,  or  to  create  a  restraint  injurious  to  the  public  interest,  there  is  sound 
reason  for  interpreting  the  terms,  if  ambiguous,  in  favor  of  the  public. 
But  at  the  same  time,  I  insist,  that  there  is  not  the  slightest  reason  for  saying, 
even  in  such  a  case,  that  the  grant  is  not  to  be  construed  favorably  to  the 
grantee,  so  as  to  secure  him  in  the  enjoyment  of  what  is  actually  granted. 

I  have  taken  up  more  time  in  the  discussion  of  this  point,  than,  perhaps, 
the  occasion  required,  because  of  its  importance,  and  the  zeal,  and  earnest- 
ness and  learning,  with  which  the  argument  for  a  strict  construction  has 
bcv  n  pressed  upon  the  court,  as  in  some  sort  vital  to  the  merits  of  this  con- 
troversy. I  feel  the  more  confirmed  in  my  own  views  Hpon  the  subject,  by 
the  consideration,  that  every  judge  of  the  state  court,  in  delivering  his 
opinion,  admitted,  either  directly  or  by  inference,  the  very  principle  for 
which  I  contend.  Mr.  Justice  Morton,  who  pressed  the  doctrine  of  a  strict 
construction  most  strongly,  at  the  same  time  said,  '^  although  no  distinct 
thing  or  right  will  pass  by  implication,  yet  I  do  not  mean  to  question,  that 
the  words  used  should  be  understood  in  their  most  natural  and  obvious 
sense  ;  and  that  whatever  is  essential  to  the  enjoyment  of  the  thing  gi  anted 
will  be  necessarily  implied  in  the  grant."  7  Pick.  402.  Mr.  Justice  Wilde 
said,  "in  doubtful  cases,  it  seems  to  mo  a  sound  and  wholesome  rule  of  con- 
struction to  interpret  public  grants  most  favorably  to  the  public  interests, 
and  that  they  are  not  to  be  enlarged  by  doubtful  implications."    "  When, 
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therefore,  the  legislature  makes  a  grant  of  a  public  franchise,  it  is  not  to 
be  extended  by  construction,  beyond  its  clear  and  obvious  meaning."  "  There 
are  some  legislative  grants,  no  doubt,  that  may  admit  of  a  different  rule  of 
construction  ;  such  as  grants  of  land  on  a  valuable  consideration,  and  the 
like."  Ibid.  469.  These  two  learned  judges  were  adverse  to  the  plaintiffs' 
claim.  But  the  two  other  learned  judges,  who  were  in  favor  of  it,  took  a 
much  broader  and  more  liberal  view  of  the  rules  of  interpretation  of  the 
charter. 

An  attempt  has,  however,  been  made,  to  put  the  case  of  legislative  grants 
^  ,  upon  the  same  footing  as  royal  grants,  as  to  their  construction;  *upon 
-■  some  supposed  analogy  between  royal  grants  and  legislative  grouts, 
under  our  republican  forms  of  government.  Such  a  claim  in  favor  of 
republican  prerogative  is  new  ;  and  no  authority  has  been  cited  which  sup- 
ports it.  Our  legislatures  neither  have,  nor  affect  to  have,  any  royal  prerog- 
atives. There  is  no  provision  in  the  constitution  authorizing  their  grants 
to  be  construed  differently  from  the  grants  of  private  persons,  in  regard  to 
the  like  subject-matter.  The  policy  of  the  common  law,  which  gave  the 
crown  so  many  exclusive  privileges  and  extraordinary  claims,  different  from 
those  of  the  subject,  was  founded,  in  a  good  measure,  if  not  altogether, 
upon  the  divine  right  of  kings,  or,  at  least,  upon  a  sense  of  their  exalted 
dignity  and  pre-eminence  over  all  subjects,  and  upon  the  notion,  that  they 
are  entitled  to  peculiar  favor,  for  the  protection  of  their  kingly  rights  and 
office.  Parliamentary  grants  never  enjoyed  any  such  privileges  ;  they  were 
always  construed  according  to  common  sense  and  comon  reason,  upon  their 
language  and  their  intent.  What  reason  is  there,  that  our  legislative  acts 
should  not  receive  a  similar  interpretation  ?  Is  it  not,  at  least,  as  important, 
in  our  free  governments,  that  a  citizen  should  have  as  much  security  for  his 
rights  and  estate  derived  from  the  grants  of  the  legislature,  as  he  would 
have  in  England  ?  What  solid  ground  is  there  to  say,  that  the  words  of  a 
grant,  in  the  mouth  of  a  citizen,  shall  mean  one  thing,  and  in  the  mouth  of 
the  legislature  shall  mean  another  thing  ?  That  in  regard  to  the  grant  of  a 
citizen,  every  word  shall,  in  case  of  any  question  of  interpretation  or  impli* 
cation,  be  construed  against  him,  and  in  regard  to  the  grant  of  the  govern- 
ment, every  word  shall  be  construed  in  its  favor?  That  language  shall 
be  construed,  not  according  to  its  natural  import  and  implications  from 
its  own  proper  sense,  and  the  objects  of  the  instrument ;  but  shall  change  its 
meaning,  as  it  is  spoken  by  the  whole  people,  or  by  one  of  them?  There 
may  be  very  solid  grounds  to  say,  that  neither  grants  nor  charters  ought  to 
be  extended  beyond  the  fair  reach  of  their  words  ;  and  that  no  implications 
ought  to  be  made,  which  are  not  clearly  deducible  from  the  language,  and 
the  nature  and  objects  of  the  grant. 

In  the  case  of  a  legislative  grant,  there  is  no  ground  to  impute  surprise, 
imposition  or  mistake,  to  the  same  extent  as  in  a  mere  private  grant  of  the 
crown.  The  words  are  the  words  of  the  legislature,  upon  solemn  delibera- 
tion, and  examination  and  debate.  Their  purport  is  presumed  to  be  well 
^  ,  known,  and  the  public  interests  are  *watched,  and  guarded  by  all 
J  the  varieties  of  local,  personal  and  professional  jealousy  ;  as  well  as 
by  the  untiring  zeal  of  numbers,  devoted  to  the  public  service. 

It  should  also  be  constantly  kept  in  mind,  that  in  construing  this  char- 
ter, we  are  not  construing  a  statute  involving  political  powers  and  sov- 
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ereignty,  like  those  involved  in  the  case  of  The  Elaehe^  5  Rob.  173.  We  are 
construing  a  grant  of  the  legislature,  which  though  in  the  form  of  a  statute, 
is  still  but  a  solemn  contract.  In  such  a  case,  the  true  course  is,  to  ascertain 
the  sense  of  the  parties,  from  the  terms  of  the  instrument ;  and  that  once 
ascertained,  to  give  it  full  effect.  Lord  Coke,  indeed,  recommends  this  as 
the  best  rule,  even  in  respect  to  royal  grants.  "The  best  exposition"  (says 
he)  "  of  the  king's  charter  is,  upon  the  consideration  of  the  whole  charter,  to 
expound  the  charter  by  the  charter  itself;  every  material  part  thereof 
(being)  explained  according  to  the  true  and  genuine  sense,  which  is  the  best 
method."     Case  of  Sutton's  Hospital^  10  Co.  24  h. 

But  with  a  view  to  induce  the  court  to  withdraw  from  all  the  common 
rules  of  reasonable  and  liberal  interpretation  in  favor  of  grants,  we  have 
been  told  at  the  argument,  that  this  very  charter  is  a  restriction  upon  the 
legislative  power ;  that  it  is  in  derogation  of  the  rights  and  interests  of 
the  state,  and  the  people  ;  that  it  tends  to  promote  monopolies  and  exclusive 
privileges  ;  and  that  it  will  interpose  an  insuperable  barrier  to  the  progress 
of  improvement.  Now,  upou  every  one  of  these  propositions,  which  are 
assumed,  and  not  proved,  I  entertain  a  directly  opposite  opinion  ;  and  if 
I  did  not,  I  am  not  prepared  to  admit  the  conclusion  for  which  they  are 
adduced.  If  the  legislature  has  made  a  grant,  which  involves  any  or  all  of 
these  consequences,  it  is  not  for  courts  of  justice  to  overturn  the  plain  sense 
of  the  grant,  because  it  has  been  improvidently  or  injuriously  made. 

But  I  deny  the  very  ground-work  of  the  argument.  This  charter  is  not 
(as  I  have  already  said)  any  restriction  upon  the  legislative  power  ;  unless 
it  be  true,  that  because  the  legislature  cannot  grant  again,  what  it  has 
already  granted,  the  legislative  power  is  restricted.  If  so,  then  every 
grant  of  the  public  land  is  a  restriction  upon  that  power ;  a  doctrine,  that 
has  never  yet  been  established,  nor  (so  far  as  I  know)  ever  contended  for. 
Every  grant  of  a  franchise  is,  so  far  as  that  grant  extends,  necessarily 
exclusive  ;  and  cannot  be  resumed  or  interfered  with.  All  the  learned 
judges  in  the  state  *court  admitted,  that  the  franchise  of  Charles  r*^^. 
River  bridge,  whatever  it  be,  could  not  be  resumed  or  interfered  with.  ^ 
The  legislature  could  not  recall  its  grant,  or  destroy  it.  It  is  a  contract, 
whose  obligation  cannot  be  constitutionally  impaired.  In  this  respect,  it 
does  not  differ  from  a  grant  of  lands.  In  each  case,  the  particular  land,  or 
the  particular  franchise,  is  withdrawn  from  the  legislative  operation.  The 
identical  land,  or  the  identical  franchise,  cannot  be  regranted,  or  avoided 
by  a  new  grant.  But  the  legislative  power  remains  unrestricted.  The 
subject-matter  only  (I  repeat  it)  has  passed  from  the  hands  of  the  govern- 
ment. If  the  legislature  should  order  a  government  debt  to  be  paid  by  a 
sale  of  the  public  stock,  and  it  is  so  paid,  the  legislative  power  over  the 
funds  of  the  government  remains  unrestricted,  although  it  has  ceased  over 
the  particular  stock,  which  has  been  thus  sold.  For  the  present,  I  pass  over 
all  further  consideration  of  this  topic,  as  it  will  necessarily  come  again 
under  review,  in  examining  an  objection  of  a  more  broad  and  comprehen- 
sive nature. 

Then,  again,  how  is  it  established,  that  this  is  a  grant  in  derogation  of 
the  rights  and  interests  of  the  people?  No  individual  citizen  has  any  right 
to  build  a  bridge  over  navigable  waters  ;  and  consequently,  he  is  deprived 
of  no  right,  when  a  grant  is  made  to  any  other  persons  for  that  purpose. 
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Whether  it  promotes  or  injures  the  particular  interest  of  an  individual  cit- 
izen, constitutes  no  ground  for  judicial  or  legislative  interference,  beyond 
what  his  own  rights  justify.  When,  then,  it  is  said,  that  such  a  grant  is  in 
derogation  of  the  rights  and  interests  of  the  people,  we  must  undrrstand, 
that  reference  is  had  to  the  rights  and  interests  common  to  the  whole  peo- 
ple, as  such  (such  as  the  right  of  navigation),  or  belonging  to  them  as  a 
political  body  ;  or,  in  other  words,  the  rights  and  interests  of  the  state. 
Now,  I  cannot  understand,  how  any  grant  of  a  franchise  is  a  derogation 
from  the  rights  of  the  people  of  the  state,  any  more  than  a  grant  of  public 
land.  The  right,  in  each  case,  is  gone,  to  the  extent  of  the  thing  granted, 
and  so  far  may  be  said  to  derogate  from,  that  is  to  say,  to  lessen  the 
rights  of  the  people,  or  of  the  state.  But  that  is  not  the  sense  in  which  the 
argument  is  pressed  ;  for,  by  derogation,  is  here  meant  an  injurious  or  mis- 
chievous detraction  from  the  sovereign  rights  of  the  state.  On  the  other 
hand,  there  can  be  no  derogation  from  the  rights  of  the  people,  as  such, 
except  it  applies  to  rights  common  there  before  ;  which  the  building  of  a 
bridge  over  navigable  waters  certainly  is  not.  If  it  had  been  said,  that 
^  ,  *the  grant  of  this  bridge  was  in  derogation  of  the  common  right  of 
J  navigating  the  Charles  river,  by  reason  of  its  obstructing, />ro  tanto, 
a  free  and  open  passage,  the  ground  would  have  been  intelligible.  So,  if 
it  had  been  an  exclusive  grant  of  the  navigation  of  that  stream.  But,  if  at 
the  same  time,  equivalent  public  rights  of  a  different  nature,  but  of  greater 
public  accommodation  and  use,  had  been  obtained  ;  it  could  hardly  have 
been  said,  in  a  correct  sense,  that  there  was  any  derogation  from  the  rights 
of  the  people,  or  the  rights  of  the  state.  It  would  be  a  mere  exchange  of 
one  public  right  for  another. 

Then,  again,  as  to  the  grant  being  against  the  interests  of  the  people. 
I  know  not  how  that  is  established  ;  and  certainly,  it  is  not  to  be  assumed. 
It  will  hardly  be  contended,  that  every  grant  of  the  government  is  injuri- 
ous to  the  interests  of  the  people  ;  or  that  every  grant  of  a  franchise,  must 
necessarily  be  so.  The  erection  of  a  bridge  may  be  of  the  highest  utility  to 
the  people.  It  may  essentially  promote  the  public  convenience,  and  aid  the 
public  interests,  and  protect  the  public  property.  And  if  no  persons  can  be 
found  willing  to  undertake  such  a  work,  unless  they  receive  in  return  the 
exclusive  privilege  of  erecting  it,  and  taking  toll  ;  surely,  it  cannot  be  said, 
as  of  course,  that  such  a  grant,  under  such  circumstances,  is,  per  se,  against 
the  interests  of  the  people.  Whether  the  grant  of  a  franchise  is,  or  is  not^ 
on  the  whole,  promotive  of  the  public  interests,  is  a  question  of  fact  and 
judgment,  upon  which  different  minds  may  entertain  different  opinions. 
It  is  not  to  be  judicially  assumed  to  be  injurious,  and  then  the  grant  to  be 
reasoned  down.  It  is  a  matter  exclusively  confided  to  the  sober  consider- 
ation of  the  legislature  ;  which  is  invested  with  full  discretion,  and  posses- 
ses ample  means  to  decide  it.  For  myself,  meaning  to  speak  with  all  due 
deference  for  others,  I  know  of  no  power  or  authority  confided  to  the  judi- 
cial department,  to  rejudge  the  decisions  of  the  legislature  upon  such  a 
subject.  It  has  an  exclusive  right  to  make  the  grant,  and  to  decide 
whether  it  be,  or  be  not,  for  the  public  interests.  It  is  to  be  presumed,  if 
the  grant  is  made,  that  it  is  made  from  a  high  sense  of  public  duty,  to  pro- 
mote the  public  welfare,  and  to  establish  the  public  prosperity.  In  this 
very  case,  the  legislature  has,  upon  the  very  face  of  the  act,  made  a  solemn 
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declaration  as  to  the  motive  for  passing  it ;  that  "  the  erecting  of  a  bridge 
over  Charles  River,  Ac,  will  be  of  great  public  utility."  What  court  of  jus- 
tice is  invested  with  authority  to  gainsay  this  ^declaration  ?  To  r^^^^, 
strike  it  out  of  the  act,  and  reason  upon  the  other  words,  as  if  it  ^ 
were  not  there  ?  To  pronounce  that  a  grant  is  against  the  interest  of  the 
people,  which  the  legislature  has  declared  to  be  of  great  utility  to  the  peo- 
ple? It  seems  to  me,  to  be  our  duty  to  interpret  laws,  and  not  to  wander 
into  speculations  upon  their  policy.  And  where,  I  may  ask,  is  the  proof 
that  Charles  River  bridge  has  been  against  the  interests  of  the  people  ?  The 
record  contains  no  such  proof  ;  and  it  is,  therefore,  a  just  presumption  that 
it  does  not  exist. 

Again,  it  is  argued,  that  the  present  grant  is  a  grant  of  a  monopoly,  and 
of  exclusive  privileges ;  and  therefore,  to  be  construed  by  the  most  narrow 
mode  of  interpretation.  The  sixth  article  of  the  bill  of  rights  of  Massachu- 
setts has  been  supposed  to  support  the  objection  ;  ''  No  man,  nor  corpora- 
tion or  association  of  men,  have  any  other  title  to  obtain  advantages  or  par- 
ticular and  exclusive  privileges,  distinct  from  those  of  the  community,  than 
what  arises  from  the  consideration  of  services  rendered  to  the  public  ;  and 
this  title  being  in  nature  neither  hereditary  nor  transmissive  to  children,  or 
descendants,  or  relations  by  blood,  the  idea  of  a  man  born  a  magistrate,  law- 
giver or  judge,  is  absurd  and  unnatural.'^  Now,  it  is  plain,  that  taking  this 
whole  clause  together,  it  is  not  an  inhibition  of  all  legislative  grants  of  exclu- 
sive privileges  ;  but  a  promulgation  of  the  reasons  why  there  should  be  no 
hereditary  magistrates,  legislators  or  judges.  But  it  admits,  by  necessary 
implication,  the  right  to  grant  exclusive  privileges  for  public  services,  with- 
out ascertaining  of  what  nature  those  services  may  be.  It  might  be  suffi- 
cient to  say,  that  all  the  learned  judges  in  the  state  court  admitted,  that  the 
grant  of  an  exclusive  right  ta  take  toll  at  a  ferry,  or  a  bridge,  or  a  turnpike, 
is  not  a  monopoly  which  is  deem('<1  odious  in  law  ;  nor  one  of  the  particular 
and  exclusive  privileges,  distinct  from  those  of  the  community,  which  are 
reprobated  in  the  bill  of  rights.  All  that  was  asserted  by  the  judges,  opposed 
to  a  liberal  interpretation  of  this  grant,  was,  that  it  tended  to  promote 
monopolies.     See  the  case,  7  Pick.  116,  132,  137. 

Again,  the  old  colonial  act  of  1641,  against  monopolies,  has  been  relied 
on,  to  fortify  the  same  argument.  That  statute  is  merely  in  affirmance  of 
the  principles  of  the  English  statute  against  monopolies,  of  21  James  L, 
c.  3  ;  and  if  it  were  now  in  force  (which  it  is  not),  it  would  require  the  same 
construction.  There  is  great  virtue  in  particular  phrases  ;  and  when  it  is 
once  *8Uggested,  that  a  grant  is  of  the  nature  or  tendency  of  a  mo-  r^^^^ 
nopoly,  the  mind  almost  instantaneously  prepares  itself  to  reject  every  ^ 
construction  which  does  not  pare  it  down  to  the  narrowest  limits.  It  is  an 
honest  prejudice,  which  grew  up,  in  former  times,  from  the  gross  abuses  of 
the  royal  prerogatives  ;  to  which,  in  America,  there  are  no  analogous  author- 
ities. But  what  is  a  monopoly,  as  understood  in  law  ?  It  is  an  exclusive 
right,  granted  to  a  few,  of  something  which  was  before  of  common  right. 
Thus,  a  privilege  granted  by  the  king  for  the  sole  buying,  selling,  making, 
working  or  using  a  thing,  whereby  the  subject,  in  general,  is  restrained  from 
that  liberty  of  manufacturing  or  trading,  which  before  he  had,  is  a  monop- 
oly. 4  Bl.  Com.  159;  Bac.  Abr.  Prerogative,  F.  4.  My  Lord  Coke,  in 
his  Pleas  of  the  Crown  (3  Inst.  181),  has  given  this  very  definition  of  a 
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monopoly ;  and  that  definition  was  approved  by  Holt  and  Trbbt  (afterwards 
chief  justices  of  king's  bench),  art/f/e/i^o,  as  counsel,  in  the  great  case  of  the 
JSast  India  Compaiiy  v.  Sandy a^  10  How.  State  Trials  386.  His  words  are, 
that  a  monopoly  is  '^  an  institution  by  the  king,  by  his  grant,  commission,  or 
otherwise,  to  any  persons  or  corporations,  of  or  for  the  sole  buying,  selling, 
making,  working  or  using  of  everything,  wliereby  any  persons  or  corpora- 
tions are  sought  to  be  restrained  of  any  freedom  or  liberty  they  had  before, 
or  hindered  in  their  lawful  trade."  So,  that  it  is  not  the  case  of  a  monopoly, 
if  the  subjects  had  not  the  common  right  or  liberty  before  to  do  the  act,  or 
possess  or  enjoy  the  privilege  or  franchise  granted,  as  a  common  right.  10 
How.  State  Trials  425.  And  it  det^erves  an  especial  remark,  that  this  doc- 
trine was  an  admitted  concession,  pervading  the  entire  arguments  of  the 
counsel  who  opposed,  as  well  as  of  those  who  maintained  the  grant  of  the  ex- 
clusive trade,  in  the  case  of  the  East  India  Company  v.  Sandys^  10  How. 
St.  Tr.  386,  a  case  which  constitutes,  in  a  great  measure,  the  basis  of  this 
branch  of  the  law. 

No  sound  lawyer  will,  I  presume,  assert  that  the  grant  of  a  right  to  erect 
a  bridge  over  a  navigable  stream  is  a  grant  of  a  common  right.  Before 
such  grant,  had  all  the  citizens  of  the  state  a  right  to  erect  bridges  over 
navigable  streams  ?  Certainly,  they  had  not ;  and  therefore,  the  grant  was 
no  restriction  of^any  common  right.  It  was  neither  a  monopoly ;  nor,  in  a 
legal  sense,  had  it  any  tendency  to  a  monopoly.  It  took  from  no  citizen 
what  he  possessed  before  ;  and  had  no  tendency  to  take  it  from  him.  It 
took,  indeed,  from  the  legislature  the  power  of  granting  the  same  identical 
*ftnft1  P^'ivilege  or  franchise  *to  any  other  persons.  But  this  made  it  no 
^  more  a  monopoly,  than  the  grant  of  the  public  stock  or  funds  of  a 
state  for  a  valuable  consideration.  Even  in  cases  of  monopolies,  strictly  so 
called,  if  the  nature  of  the  grant  be  such  that  it  is  for  the  public  good,  as  in 
cases  of  patents  for  inventions,  the  rule  has  always  been,  to  give  them 
a  favorable  construction,  in  support  of  the  patent,  as  Lord  Chief  Justice 
Eyre  said,  tU  res  magis  valeat  quam  pereat.  BauUon  v.  Btdly  2  H.  Bl. 
463,  600. 

But  it  has  been  argued,  and  the  argument  has  been  pressed  in  every 
form  which  ingenuity  could  suggest,  that  if  grants  of  this  nature  are  to  be 
construed  liberally,  as  conferring  any  exclusive  rights  on  the  grantees,  it 
will  interpose  an  effectual  barrier  against  all  general  improvements  of  the 
country.  For  myself,  I  profess  not  to  feel  the  cogency  of  this  argument, 
either  in  its  general  application  to  the  grant  of  franchises,  or  in  its  special 
application  to  the  present  grant.  This  is  a  subject  upon  which  different 
minds  may  well  arrive  at  different  conclusions,  both  as  to  policy  and  prin- 
ciple. Men  may,  and  will,  complexionally  differ  upon  topics  of  this  sort, 
according  to  their  natural  and  acquired  habits  of  speculation  and  opinion. 
For  my  own  part,  I  can  conceive  of  no  surer  plan  to  arrest  all  public  improve- 
ments, founded  on  private  capital  and  enterprise,  than  to  make  the  outlay 
of  that  capital  uncertain  and  questionable,  both  as  to  security  and  as  to 
productiveness.  No  man  will  hazard  his  capital  in  any  enterprise,  in  which, 
if  there  be  a  loss,  it  must  be  borne  exclusively  by  himself  ;  and  if  there  be  suc- 
cess, he  has  not  the  slighest  security  of  enjoying  the  rewards  of  that  success, 
for  a  single  moment.  If  the  government  means  to  invite  its  citizens  to  enlarge 
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tho  public  comforts  and  conveniences,  to  establish  bridges,  or  tuiDpikes,  or 
canals,  or  railroads,  there  must  be  some  pledge,  that  the  property  will  be 
safe  ;  that  the  enjoyment  will  be  co-extensive  with  the  grant ;  and  that  suc- 
cess will  not  be  the  signal  of  a  general  combination  to  overthrow  its  rights 
and  to  take  away  its  profits.  The  very  agitation  of  a  question  of  this  sort 
is  sufficient  to  alarm  every  stockholder  in  every  public  enterprise  of  this 
sort,  throughout  the  whole  country.  Already,  in  my  native  state,  the 
legislature  has  found  it  necessary  expressly  to  concede  the  exclusive  privilege 
here  contended  against ;  in  order  to  insure  the  accomplishmeut  of  a  railroad 
for  the  benefit  of  the  public.  And  yet,  we  are  told,  that  all  such  exclusive 
grants  are  to  the  detriment  of  the  public. 

But  if  there  were  any  foundation  for  the  argument  itself,  in  a 
♦general  view,  it  would  totally  fail  in  its  application  to  the  present  r»«^^ 
case.  Here,  the  grant,  however  exclusive,  is  but  for  a  short  and  limited  ^ 
period,  more  than  two-thirds  of  which  have  already  elapsed  ;  and  when  it  is 
gone,  the  whole  property  and  franchise  are  to  revert  to  the  state.  The 
legislature  exercised  a  wholesome  foresight  on  the  subject ;  and  within 
a  reasonable  period,  it  will  have  an  unrestricted  authority  to  do  whatever 
it  may  choose,  in  the  appropriation  of  the  bridge  and  its  tolls.  There  is 
not,  then,  under  any  fair  aspect  of  the  case,  the  slightest  reason  to  presume 
that  public  improvements  either  can,  or  will,  be  injuriously  retarded  by  a 
liberal  construction  of  the  present  grant. 

It  have  thus  endeavored  to  answer,  and  I  think  I  have  successfully 
answered  all  the  arguments  (which  indeed  run  into  each  other)  adduced  to 
justify  a  strict  construction  of  the  present  charter.  I  go  further,  and  main- 
tain, not  only  that  it  is  not  a  case  for  strict  construction  ;  but  that  the  charter, 
upon  its  very  face,  by  its  terms,  and  for  its  professed  objects,  demands  from 
the  court,  upon  undeniable  principles  of  law,  a  favorable  construction  for 
the  grantees.  In  the  first  place,  the  legislature  has  declared,  that  the  erect- 
ing of  the  bridge  will  be  of  great  public  utility  ;  and  this  exposition  of  its 
own  motives  for  the  grant,  requires  the  court  to  give  a  liberal  interpretation, 
in  order  to  promote,  and  not  to  destroy,  an  enterprise  of  great  public  utility. 
In  the  next  place,  the  grant  is  a  contract  for  a  valuable  consideration,  and  a 
full  and  adequate  consideration.  The  proprietors  are  to  lay  out  a  large  sum 
of  money  (and  in  those  times  it  was  a  very  large  outlay  of  capital)  in  erect- 
ing a  bridge  ;  they  are  to  keep  it  in  repair,  during  the  whole  period  of  forty 
years  ;  they  are  to  surrender  it  in  good  repair,  at  the  end  of  that  period,  to 
the  state,  as  its  own  property  ;  they  are  to  pay,  during  the  whole  period, 
an  annuity  of  200/.  to  Harvard  College  ;  and  they  are  to  incur  other  heavy 
expenses  and  burdens,  for  the  public  accommodation.  In  return  for  all 
these  charges,  they  are  entitled  to  no  more  than  the  receipt  of  the  tolls, 
during  the  forty  years,  for  their  reimbursement  of  capital,  interest  and 
expenses.  With  all  this,  they  are  to  take  upon  themselves  the  chances  of 
success  ;  and  if  the  enterprise  fails,  the  loss  is  exclusively  their  own.  Nor 
let  any  man  imagine,  that  there  was  not,  at  the  time  when  this  charter  was 
granted,  much  solid  ground  for  doubting  success.  In  order  to  entertain  a 
just  view  of  this  subject,  we  must  go  back  to  that  period  of  general  bank- 
ruptcy, and  distress  and  difficulty.  The  constitution  of  *the  United  r«Q,Q 
States  was  not  only  not  then  in  existence,  but  it  was  not  then  even  ■- 
dreamed  of.    The  union  of  the  states  was  crumbling  into  ruinsi  under  the 
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old  confederation.  Agriculture,  manufactures  and  commerce  were  at  their 
lowest  ebb.  There  was  infinite  danger  to  all  the  states,  from  local  interests 
and  jealousies,  and  from  the  apparent  impossibility  of  a  much  longer 
adherence  to  that  shadow  of  a  government,  the  continental  congress.  And 
even  four  years  afterwards,  when  every  evil  had  been  greatly  aggravated, 
and  civil  war  was  added  to  other  calamities,  the  constitution  of  the  United 
States  was  all  but  shipwrecked,  in  passing  through  the  state  conventions  ; 
it  was  adopted  by  very  slender  majorities.  These  are  historical  facts,  which 
required  no  coloring  to  give  them  effect,  and  admitted  of  no  concealment, 
to  seduce  men  into  schemes  of  future  aggrandizement.  I  would  even  now 
put  it  to  the  common  sense  of  every  man,  whether,  if  the  constitution  of 
the  United  States  had  not  been  adopted,  the  charter  would  have  been  worth 
a  forty  years'  purchase  of  the  tolls. 

This  is  not  all.  It  is  well  known,  historically,  that  this  was  the  very 
first  bridge  ever  constructed,  in  New  England,  over  navigable  tide-waters  so 
near  the  sea.  The  rigors  of  our  climate,  the  dangers  from  sudden  thaws 
and  freezing,  and  the  obstructions  from  ice  in  a  rapid  current,  were  deemed 
by  many  persons  to  be  insuperable  obstacles  to  the  success  of  such  a  pro- 
ject. It  was  believed,  that  the  bridge  would  scarcely  stand  a  single  severe 
winter.  And  I  myself  am  old  enough  to  know,  that  in  regard  to  other  arms 
of  the  sea,  at  much  later  periods,  the  same  doubts  have  had  a  strong  and 
depressing  influence  upon  public  enterprises.  If  Charles  River  bridge  had 
been  carried  away,  during  the  first  or  second  season  after  its  erection,  it  is 
far  from  being  certain,  that  up  to  this  moment,  another  bridge,  upon  such 
an  arm  of  the  sea,  would  ever  have  been  erected  in  Massachusetts.  I  state 
these  things,  which  are  of  public  notoriety,  to  repel  the  notion  that  the 
legislature  was  surprised  into  an  incautious  grant,  or  that  the  reward  was 
more  than  adequate  to  the  perils.  There  was  a  full  and  adequate  considera- 
tion, in  a  pecuniary  sense,  for  the  charter.  But,  in  a  more  gem^ral  sense, 
the  erection  of  the  bridge,  as  a  matter  of  accommodation,  has  been  incalcu- 
ably  beneficial  to  the  public.  Unless,  therefore,  we  are  wholly  to  disregard 
the  declarations  of  the  legislature,  and  the  objects  of  the  charter,  and  the 
historical  facts  of  the  times  ;  and  indulge  in  mere  private  speculations  of 
♦ftiil  P''^^^  *"^  loss,  by  our  present  lights  and  experience;  *it  seems  to 
-•  me,  that  the  court  is  bound  to  come  to  the  interpretation  of  this 
charter,  with  a  persuasion  that  it  was  granted  in  furtherance,  and  not  in 
derogation,  of  tlie  public  good. 

But  I  do  not  insist  upon  any  extraordinary  liberality  in  interpreting  this 
charter.  All  I  contend  for  is,  that  it  shall  receive  a  fair  and  reasonable 
interpretation  ;  so  as  to  carry  into  effect  the  legislative  intention,  and  secure 
to  the  grantees  a  just  security  for  their  privileges.  I  might,  indeed,  well 
have  spared  myself  any  investigation  of  the  principles  upon  which  royal 
and  legislative  grants  are  ordinarily  to  be  construed  ;  for  this  court  has 
itself  furnished  an  unequivocal  rule  for  interpreting  all  public  contracts. 
The  present  grant  is  confessedly  a  contract ;  and  in  Huidekdper*8  Leasee  v. 
Douglass,  3  Cranch  1,  this  court  said  :  '<  This  is  a  contract,  and  although  a 
state  is  a  party,  it  ought  to  be  construed  according  to  those  well-established 
principles  which  regulate  contracts,  generally  ;''  that  is,  precisely  as  in  ca«e8 
between  mere  private  persons,  taking  into  consideration  the  nature  and 
objects  of  the  grant.  A  like  rule  was  adopted  by  this  court,  in  the  case  of 
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a  coDtract  by  the  United  States.     United  States  v.  Gumey,  4  Craneh  883. 
And  the  good  sense  and  justice  of  the  rale  seem  equally  irresistible. 

Let  us  now  enter  upon  the  consideration  of  the  terms  of  the  charter. 
In  my  judgment,  nothing  can  be  more  plain,  than  that  it  is  a  grant  of  a 
right  to  errect  a  bridge  between  Boston  and  Charlestown,  in  the  place 
where  the  ferry  between  those  towns  was  kept.  It  has  been  said,  that  the 
charter  itself  does  not  describe  the  bridge  as  between  Charlestown  and  Bos- 
ton, but  grants  an  authority  to  errect  *'  a  bridge  over  Charles  river,  in  the 
place  where  the  old  ferry  was  then  kept ;"  and  that  these  towns  are  not 
named,  except  for  the  purpose  of  describing  the  then  ferry.  Now,  this 
seems  to  me,  with  all  due  deference,  to  be  a  distinction  without  a  difference. 
The  bridge  is  to  be  erected  in  the  place  where  the  old  ferry  then  was.  But 
where  was  it  to  begin  ?  and  where  was  it  to  terminate?  Boston  and  Charles- 
town are  the  only  possible  termini^  for  the  ferry-ways  were  there  ;  and  it 
was  to  be  built  between  Boston  and  Charlestown,  because  the  ferry  was 
between  them.  Surely,  according  to  the  true  sense  of  the  preamble,  where 
alone  the  descriptive  words  occur  (for  it  is  a  great  mistake  to  suppose,  that 
the  enacting  clause  anywhere  refers,  except  by  implication,  to  the  location 
of  the  bridge),  it  is  wholly  immaterial,  whether  we  read  the  clause, 
"  whereas,  the  erecting  of  a  bridge  *over  Charles  river,  in  the  place  xi^o-yn 
where  the  ferry  between  Boston  and  Charlestown  is  now  kept ;"  or  *• 
"  whereas,  the  erecting  of  a  bridge  over  Charles  river,  between  Charlestown 
and  Boston,  where  the  ferry  is  now  kept."  In  each  case,  the  bridge  is  to  be 
between  Boston  and  Charlestown  ;  and  the  termini  are  the  ferry-ways. 
The  title  of  the  act  puts  this  beyond  all  controversy  ;  for  it  is  "an  act  for 
incorporating  certain  persons  for  the  purpose  of  building  a  bridge  over 
Charles  rivor,  between  Boston  and  Charlestown,  Ac."  But,  then,  we  are 
told,  that  no  rule  in  construing  statutes  is  better  settled,  than  that  the  title 
of  an  act  does  not  constitute  any  part  of  the  act.  If,  by  this,  no  more  be 
meant,  than  that  the  title  of  an  act  constitutes  no  part  of  its  enacting  clauses, 
the  accuracy  of  the  position  will  not  be  disputed.  But  if  it  is  meant  to 
say,  that  the  title  of  the  act  does  not  belong  to  it,  for  any  purpose  of  expla- 
nation or  construction,  and  that,  in  no  sense,  is  it  any  j  art  of  the  act ;  I,  for 
one,  must  deny  that  there  is  any  such  settled  principle  of  law.  On  the  con- 
trary, I  undei-stand  that  the  title  of  an  act  (though  it  is  not  ordinarily 
resorted  to),  may  be  legitimately  resorted  to,  for  the  purpose  of  ascertaining 
the  legislative  intention,  just  at  much  as  any  other  part  of  the  act.  In  point 
of  fact,  it  is  usually  resorted  to,  whenever  it  may  assist  us  in  removing  any 
ambiguities  in  the  enacting  clauses.  Thus,  in  the  great  case  of  Stitton^s 
Hospitaly  10  Co.  2:^,  24  b,  the  title  of  an  act  of  parliament  was  thought  not 
unworthy  to  be  examined,  in  construing  the  design  of  the  act.  In  Jionlton 
v.  Bull,  2  11.  131.  40.S,  500,  the  effect  of  the  title  of  an  act  was  largely 
insisted  upon  in  the  argument,  as  furnishing  a  key  to  the  intent  of  the 
enacting  clauses.  And  Lord  Chief  Justice  Eyrb  admitted  the  propriety  of 
the  argument,  and  met  it,  by  saying,  that,  in  that  case,  be  would,  if  neces- 
sary,  expound  the  word  "  engine,"  in  the  body  of  the  bill,  in  opposition  to 
the  title  to  it,  to  mean  a  "  method,"  in  order  to  support  the  patent.  In  the 
case  of  the  United  States  v.  Fisher,  2  Craneh  858,  the  supreme  court  of 
the  United  States  expressly  recognised  the  doctrine,  and  ga^e  it  a  practi'^al 
application.     In  that  case,  the  chief  juvtice,  in  delivering  the  opinion  of  th<$ 
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court,  after  adverting  to  the  argument  at  tbe  bar,  respecting  the  degree  of 
influence  which  the  title  of  an  act  ought  to  have  in  construing  the  enacting 
clauses,  said  :  "  Where  the  mind  labors  to  discover  the  design  of  the  legis- 
lature, it  seizes  everything  from  which  aid  can  be  derived  ;  and  in  such  a 
case,  the  title  claims  a  degree  of  notice,  and  will  have  its  due  share  of  con- 
sideration/' 
*AiQi         *According  to  my  views  of  the  terms  of  the  charter,  the  grant, 

'  J  then,  is  of  the  franchise  of  erecting  a  bridge  over  Charles  river, 
between  Charlestown  and  Boston,  and  of  taking  tolls  or  pontage  from  pas- 
sengers. It  is,  therefore,  limited  to  those  towns ;  and  does  not  exclude  the 
legislature  from  any  right  to  grant  a  bridge  over  the  same  river,  between 
any  other  towns  and  Boston  ;  as,  for  example,  between  Chelsea  and  Boston, 
(»r  Cambridge  and  Boston,  or  Roxbury  and  Boston. 

But  although,  in  my  judgment,  this  is  the  true  construction  of  the  limits 
of  the  charter,  ex  vi  terminorumy  my  opinion  does  not,  in  any  important 
degree,  rest  upon  it.  Taking  this  to  bo  a  grant  of  a  right  to  build  a  bridge 
over  Charles  river,  in  the  place  where  the  old  ferry  between  Charlestown 
and  Boston  was  then  kept  (as  is  contended  for  by  the  defendants),  still  it 
has,  as  all  such  grants  must  have,  a  fixed  locality,  and  the  same  question 
meets  us  ;  is  the  grant  confined  to  the  mere  right  to  erect  a  bridge  on  the 
proper  spot,  and  to  take  toll  of  the  passengers,  who  may  pass  over  it,  with- 
out any  exclusive  franchise  on  either  side  of  the  local  limits  of  the  bridge? 
or  does  it,  by  implication,  include  an  exclusive  franchise  on  each  side,  to  an 
extent  which  shall  shut  out  any  injurious  competition  ?  In  other  words, 
does  the  grant  still  leave  the  legislature  at  liberty  to  erect  other  bridges  on 
either  side,  free  or  with  tolls,  even  in  juxta-position  with  the  timbers  and 
planks  of  this  bridge  ?  or  is  there  an  implied  obligation  on  the  part  of  the 
legislature,  to  abstain  from  all  acts  of  this  sort,  which  shall  impair  or  destroy 
the  value  of  the  grant?  The  defendants  contend,  that  the  exclusive  right 
of  the  plaintiffs  extend  no  farther  than  the  planks  and  timbers  of  the  bridge  ; 
and  that  the  legislature  is  at  full  liberty  to  grant  any  new  bridge,  however 
near  ;  and  although  it  may  take  away  a  large  portion,  or  even  the  whole  of 
the  travel  which  would  otherwise  pass  over  the  bridge  of  the  plaintiffs. 
And  to  this  extent,  the  defendants  must  contend  ;  for  their  bridge  is,  to  all 
intents  and  purposes,  in  a  legal  and  practical  sense,  contiguous  to  that  of  the 
pi  ai^)  tiffs. 

I  The  argument  of  the  defendants  is,  that  the  plaintiffs  are  to  take  noth- 
ing by  implication.  Either  (say  they)  the  exclusive  grant  extends  only  to 
the  local  limits  of  the  bridge  ;  or  it  extends  the  whole  length  of  the  river, 
or,  at  least,  up  to  old  Cambridge  bridge.  The  latter  construction  would  be 
absurd  and  monstrous  ;  and  therefore,  the  former  must  be  the  true  one. 
Now,  I  utterly  deny  the  alternative  involved  in  the  dilemma.  The  right  to 
♦ft  1^1  ^"^^^  *  bridge  over  a  *river,  and  to  take  toll,  may  well  include  an 
J  exclusive  franchise,  beyond  the  local  limits  of  the  bridge ;  and  yet 
not  extend  through  the  whole  course  of  the  river,  or  even  to  any  con- 
siderable distance  on  the  river.  There  is  no  difllculty,  in  common  sense,  or 
in  law,  in  maintaining  such  a  doctrine.  But  then,  it  is  asked,  what  limits 
can  be  assigned  to  such  a  franchise  ?  The  answer  is  obvious  ;  the  grant 
carries  with  it  an  exclusive  franchise,  to  a  reasonable  distance  on  the  river  ; 
so  that  the  ordinary  travel  to  the  bridge  shall  not  be  diverted  by  any  new 
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bridge,  to  the  injury  or  ruin  of  the  franchise.  A  new  bridge,  which  would 
be  a  nuisance  to  the  old  bridge,  would  be  within  the  reach  of  its  exclusive 
right.  The  question  would  not  bu  so  much  as  to  the  fact  of  distance,  as  it 
would  be  as  to  the  fact  of  nuisance.  There  is  nothing  new  in  such  exposi- 
tions of  incorporeal  rights  ;  and  nothing  new  in  thus  administering,  upon 
this  foundation,  remedies  in  regard  thereto.  The  doctrine  is  coeval  with  the 
common  law  itself.  Suppose,  an  action  is  brought  for  shutting  up  the 
ancient  lights  belonging  to  a  messuage  ;  or  for  diverting  a  water-course  ;  or 
for  flowing  back  a  stream  ;  or  for  erecting  a  nuisance  near  a  dwelling-house  ; 
the  question  in  such  cases  is  not  one  of  mere  distance  ;  of  mere  feet  and 
inches,  but  of  injury — permanent,  real  and  substantial  injury — to  be  decided 
upon  all  the  circumstances  of  the  case.  But  of  this  I  shall  speak  again 
hereafter. 

Let  us  see  what  is  the  result  of  the  narrow  construction  contended  for  by 
the  defendants.  If  that  result  be  such  as  is  inconsistent  with  all  reasonable 
presumptions  growing  out  of  case  ;  if  it  be  repugnant  to  the  principles  of 
equal  justice  ;  if  it  will  defeat  the  whole  objects  of  the  grant ;  it  will  not, 
I  trust,  be  insisted  on,  that  this  court  is  bound  to  adopt  it. 

I  have  before  had  occasion  to  take  notice,  that  the  original  charter  is  a 
limited  one  for  forty  years  ;  that  the  whole  compensation  of  the  proprietors 
for  all  their  outlay  of  capital,  their  annuity  to  Harvard  College  and  their 
other  annual  burdens  and  charges,  is  to  arise  out  of  the  tolls  allowed  them 
daring  that  period.  No  other  fund  is  provided  for  their  indemnity  ;  and 
they  are  to  take  it,  subject  to  all  the  perils  of  failure  and  the  chances  of  an 
inadequate  remuneration.  The  moment  the  charter  was  accepted,  the 
proprietors  were  bound  to  all  the  obligations  of  this  contract,  on  their  part. 
Whether  the  bargain  should  turn  out  to  be  good  or  bad,  productive  or 
unproductive  of  profit,  did  not  vary  their  duties.  The  franchise  was  not  a 
mere  jus  privatum.  From  the  moment  of  its  acceptance,  and  the  erection 
of  *the  bridge,  it  became  charged  with  sl  jus  publicum.  The  govern-  r^,,^-- 
ment  had  a  right  to  insist  that  the  bridge  should  be  kept  in  perfect  I- 
repair,  for  public  travel,  by  the  proprietors ;  that  the  bridge  should  be 
lighted  ;  that  the  draw  should  be  raised  without  expense,  for  the  purposes 
of  navigation  ;  and  if  the  proprietors  had  refused  or  neglected  to  do  their 
duty  in  any  of  these  respects,  they  would  have  been  liable  to  a  public  prose- 
cution. It  could  be  no  apology  or  defence,  that  the  bridge  was  unprofita- 
ble ;  that  the  tolls  were  inadequate  ;  that  the  repairs  were  expensive  ;  or 
that  the  whole  concern  was  a  ruinous  enterprise.  The  proprietors  took  the 
charter  cum  onere,  and  must  abide  by  their  choice.  It  is  no  answer  to  all 
this,  to  say,  that  the  proprietors  migl.t  surrender  their  charter,  and  thus 
escape  from  the  burden.  They  could  have  no  right  to  make  such  a  sur- 
render. It  would  depend  upon  the  good  pleasure  of  the  government, 
whether  it  would  accept  of  such  a  surrender,  or  not  ;  and  until  such  an 
acceptance,  the  burdens  would  be  obligatory  to  the  last  hour  of  the  charter. 
And  when  that  hour  shall  have  arrived,  the  bridge  itself,  in  good  repair,  is 
to  be  delivered  to  the  state. 

Now,  I  put  it  to  the  common  sense  of  every  man,  whether  if,  at  the 
moment  of  granting  the  charter,  the  legislature  had  said  to  the  proprietors  ; 
you  shall  build  the  bridge ;  you  shall  bear  the  burdens  ;  you  shall  be  bound 
by  the  charges  ;  and  your  sole  reimbursement  shall  be  from  the  tolls  of 
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forty  years  :  and  yet  we  will  not  even  guaranty  you  any  certainty  of  receiv- 
ing any  tolls  ;  on  the  contrary  ;  we  reserve  to  ourselves  the  full  power  and 
authority  to  erect  other  bridges,  toll  or  free  bridges,  according  to  our  own 
free  will  and  pleasure,  contiguous  to  yours,  and  having  the  same  termini 
with  yours  ;  and  if  you  are  successful,  we  may  thus  supplant  you,  divide, 
destroy  your  profits,  and  annihilate  your  tolls,  without  annihilating  your 
burdens  :  if,  I  say,  such  had  been  the  language  of  the  legislature,  is  there  a 
man  living,  of  ordinary  discretion  or  prudence,  who  would  have  accepted 
such  a  charter,  upon  such  terms?  I  fearlessly  answer,  no.  There  would 
have  been  such  a  gross  inadequacy  of  consideration,  and  such  a  total 
insecurity  of  all  the  rights  of  property,  under  such  circumstances,  that  the 
project  would  have  dropped  still-born.  And  I  put  the  question  further, 
whether  any  legislature,  meaning  to  promote  a  project  of  permanent,  public 
utility  (such  as  this  confessedly  was),  would  ever  have  dreamed  of  such  a 
qualification  of  its  own  grant,  when  it  sought  to  enlist  private  capital  and 
private  patronage  to  insure  the  accomplishment  of  it? 
*AiAl  *Yet,  this  is  the  very  form  and  pressure  of  the  present  case.  It 
^  is  not  an  imaginary  and  extravagant  case,  Warren  bridge  has  been 
erected,  under  such  a  supposed  reserved  authority,  in  the  immediate  neigh- 
borhood of  Charles  River  bridge  ;  and  with  the  same  tertnini,  to  accommo- 
date the  same  line  of  travel.  For  a  half-dozen  years,  it  was  to  be  a  toll 
bridge,  for  the  benefit  of  the  proprietors,  to  reimburse  them  for  their  expen- 
ditures  ;  at  the  end  of  that  period,  the  bridge  is  to  become  the  property  of 
the  state,  and  free  of  toll ;  unless  the  legislature  should  thereafter  impose 
one.  In  point  of  fact,  it  has  since  become,  and  now  is,  under  the  sanction 
of  the  act  of  incorporation,  and  other  subsequent  acts,  a  free  bridge,  with- 
out the  payment  of  any  tolls,  for  all  persons.  So  that,  in  truth,  here  now 
is  a  free  bridge,  owned  by  and  erected  under  the  authority  of  the  common- 
wealth, which  necessarily  takes  away  all  the  tolls  from  Charles  River  bridge  ; 
while  its  prolonged  charter  has  twenty  years  to  run.  And  yet  the  act  of 
the  legislature  establishing  Warren  bridge,  is  said  to  be  no  violation  of  the 
franchise  granted  to  the  Charles  River  bridge.  The  legislature  may  annihi- 
late, nay,  has  annihilated,  by  its  own  acts,  all  chance  of  receiving  tolls,  by 
withdrawing  the  whole  travel ;  though  it  is  admitted,  that  it  cannot  take 
away  the  barren  right  to  gather  tolls,  if  any  should  occur,  when  there  is  uo 
travel  to  bring  a  dollar.  According  to  the  same  course  of  argument, 
the  legislature  would  have  a  perfect  right  to  block  up  every  avenue  to  the 
bridge,  and  to  obstruct  every  highway  which  should  lead  to  it,  without 
any  violation  of  the  chartered  rights  of  Charles  River  bridge  ;  and  at  the 
same  time,  it  might  require  every  burden  to  be  punctiliously  discharged  by 
the  proprietors,  during  the  prolonged  period  of  seventy  years.  I  confess, 
that  the  very  statement  of  such  propositions  is  so  startling  to  my  mind,  and 
so  irreconcilable  with  all  my  notions  of  good  faith,  and  of  any  fair  interpre- 
tation of  the  legislative  intentions,  that  I  should  always  doubt  the  sound- 
ness of  any  reasoning  which  should  conduct  me  to  such  results. 

But  it  is  said,  that  there  is  no  prohibitory  covenant  in  the  charter,  and 
no  implications  are  to  be  made  of  any  such  prohibition.  The  proprietors 
are  to  stand  upon  the  letter  of  their  contract,  and  the  maxim  applies,  de  non 
apparent ib us  et  non  existentibtis,  eadem  est  lex.  And  yet  it  is  conceded^ 
that  the  legislature  cannot  revoke  or  resume  this  grant.  Why  not,  I  pray 
k^  510 
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to  know  ?  There  is  no  negative  covenant  in  the  charter  ;  there  is  no  express 
prohibition  to  be  found  there.  The  reason  is  plain.  The  prohibition  arises 
by  *uatural,  if  not  by  necessary,  implication.  It  would  be  against  the  r^^i^ 
first  principles  of  justice,  to  presume  that  the  legislature  reserved  a  *- 
right  to  destroy  its  own  grant.  That  was  the  doctrine  in  Fletcher  v.  Pecky 
6  Cranch  87,  in  this  court ;  and  in  other. cases  turning  upon  the  same  great 
principle  of  political  and  constitutional  duty  and  right.  Can  the  legislature 
have  power  to  do  that  indirectly,  which  it  cannot  do  directly  ?  If  it  cannot 
take  away,  or  resume,  the  franchise  itself,  can  it  take  away  its  whole  sub- 
stance and  value  ?  If  the  law  will  create  an  implication,  that  the  legislature 
shall  not  resume  its  own  grant,  is  it  not  equally  as  natural  and  as  necessary 
an  implication,  that  the  legislature  shall  not  do  any  act  directly  to  prejudice 
its  own  grant,  or  to  destroy  its  value  ?  If  there  were  no  authority  in  favor 
of  so  reasonable  a  doctrine,  I  would  say,  in  the  language  of  the  late  lamented 
Mr.  Chief  Justice  Parksb,  in  this  very  case  :  *'  I  ground  it  on  the  principles 
of  our  government  and  constitution,  and  on  the  immutable  principles  of 
justice,  which  ought  to  bind  governments,  as  well  as  people." 

But  it  is  most  important  to  remember,  that  in  the  construction  of  all 
legislative  grants,  the  common  law  must  be  taken  into  consideration  ;  for 
the  legislature  must  be  presumed  to  have  in  view  the  general  principles  of 
construction  which  are  recognised  by  the  common  law.  Now,  no  principle 
is  better  established,  than  the  principle,  that  when  a  thing  is  given  or  granted, 
the  law  giveth,  impliedly,  whatever  is  necessary  for  the  taking  and  enjoy- 
ing the  same.  This  is  laid  down  in  Go.  Litt.  56  a;  and  is,  indeed,  the 
dictate  of  common  sense  applicable  to  all  grants.  Is  not  the  unobstructed 
possession  of  the  tolls,  indispensable  to  the  full  enjoyment  of  the  corporate 
rights  granted  to  the  proprietors  of  Charles  River  bridge?  If  the  tolls  were 
withdrawn,  directly  or  indirectly,  by  the  authority  of  the  legislature,  would 
not  the  franchise  be  utterly  worthless  ?  A  burden,  and  not  a  benefit?  Would 
not  the  reservation  of  authority  in  the  legislature  to  create  a  rival  bridge, 
impair,  if  it  did  not  absolutely  destroy,  the  exclusive  right  of  the  proprietors 
of  Charles  River  bridge?  I  conceive  it  utterly  impossible  to  give  any  other, 
than  an  affirmative,  answer  to  each  of  these  questions.  How,  then,  are  we 
to  escape  from  the  conclusion,  that  that  which  would  impair  or  destroy  the 
grant,  is  prohibited  by  implication  of  law,  from  the  nature  of  the  grant  ? 
"  We  are  satisfied,"  said  Mr.  Chief  Justice  Pabsons,  in  delivering  the  opinion 
of  the  court,  in  Wales  v.  Stetson^  2  Mass.  143,  146,  ''  that  the  rights  legally 
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vested  in  any  corporation  cannot  *be  controlled  or  destroyed  by  any 
statute,  unless  a  power  for  that  purpose  be  reserved  to  the  legislature, 
in  the  act  of  incorporation."    Where  is  any  such  reservation  to  be  found  in 
the  charter  of  Charles  River  bridge? 

My  brother  Washington  (than  whom  few  judges  ever  possessed  a 
sounder  judgment  or  clearer  learning),  in  his  able  opinion  in  the  case  of 
Dartmouth  College  v.  Woodward^  4  Wheat.  668,  took  this  same  view  of  the 
true  sense  of  the  passage  in  Blackstone's  Commentaries,  and  uses  the  follow- 
ing strong  language  on  the  subject  of  a  charter  of  the  government :  '*  Certain 
obligations  are  created  (by  it)  both  on  the  grantor  and  the  grantees.  On 
the  part  of  the  former,  it  amounts  to  an  extinguishment  of  the  king's  pre- 
rogative to  bestow  the  same  identical  franchise  on  another  corporate  body, 
because  it  would  prejudice  his  former  grant.     It  implies,  therefore,  a  oon* 
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tract  not  to  re-assert  the  right  to  grant  the  franchise  to  another,  or  to  impair 
it."  I  know  not  how  language  more  apposite  could  be  applied  to  the  pres- 
ent case.  None  of  us  then  doubted  its  entire  correctness,  when  he  uttered 
it ;  and  I  am  not  able  to  preccive  how  the  legal  inference  can  now  be 
escaped.  The  case  of  the  Chesapeake  and  Ohio  Canal  Company  v.  Bal- 
timore and  Ohio  Railroad  Company,  A  Gill  So  Johns.  1,  4,  6,  143,  146,  149, 
fully  sustains  the  same  doctrine ;  and  most  elaborately  expound  its  nature, 
and  operation  and  extent. 

But  we  are  not  left  to  mere  general  reasoning  on  this  subject.  There 
are  cases  of  grants  of  the  crown,  in  which  a  like  construction  has  prevailed, 
which  are  as  conclusive  upon  this  subject,  in  point  of  authority,  as  any  can 
be.  How  stands  the  law  in  relation  to  grants  by  the  crown,  of  fairs,  markets 
and  ferries  ?  I  speak  of  grants,  for  all  claims  of  this  sort  resolve  themselves 
into  grants  ;  a  prescription  being  merely  evidence  of,  and  pre-snpposing,  an 
ancient  grant,  which  can  be  no  longer  traced,  except  by  the  constant  use 
and  possession  of  the  franchise.  If  the  king  grants  a  fair,  or  a  market,  or 
a  ferry,  has  the  franchise  no  existence  beyond  the  local  limits  where  it  is 
erected?  Does  the  grant  import  no  more  than  a  right  to  set  up  such  fair,  or 
market,  or  ferry,  leaving  in  the  crown  full  power  and  authority  to  make 
other  grants  of  the  samo  nature,  in  juxta-position  with  those  local  limits? 
No  case,  I  will  venture  to  say,  has  ever  maintained  such  a  doctrine  ;  and 
the  common  law  repudiates  it  (as  will  be  presently  shown)  in  the  most 
express  terms. 

The  authorities  are  abundant,  to  establish,  that  the  king  cannot 
Qi  *'°*^®  *"y  second  grant  which  shall  prejudice  the  profits  of  the 
J  former  grant.  And  why  not?  Because  the  grant  imposes  public 
burdens  on  the  grantee,  and  subjects  him  to  public  charges,  and  the  profits 
constitute  his  only  means  of  remuneration  ;  and  the  crown  shall  not  be  at 
liberty  directly  to  impair,  much  less,  to  destroy,  the  whole  value  and  objects 
of  its  grant.  In  confirmation  of  this  reasoning,  it  has  been  repeatedly  laid 
doM'n  in  the  books,  that  when  the  king  grants  a  fair,  or  market,  or  ferry,  it 
is  usual  to  insert  in  all  such  grants  a  clause  or  proviso,  that  it  shall  not  be 
to  the  prejudice  of  any  other  existing  franchise  of  the  same  nature  ;  as  a 
fair,  or  market,  or  ferry.  But  if  such  a  clause  or  proviso  is  not  inserted, 
the  grant  is  always  construed  with  the  like  restriction  ;  for  such  a  clause 
will  be  implied  by  law.  And  therefore,  if  such  new  grant  is  without  such 
a  clause,  if  it  occasion  any  damage  either  to  the  king,  or  to  a  subject,  in  any 
other  thing,  it  will  be  revocable.  So  my  Lord  Coke  laid  it  down  in  2  Inst. 
406.  The  judges  laid  down  the  same  law,  in  the  house  of  lords,  in  the  case 
of  the  King  v.  Butler^  3  Lev.  220,  222  ;  which  was  the  case  of  a  grant  of  a 
new  market,  to  the  supposed  prejudice  of  an  old  market.  Their  language  on 
that  occasion  deserves  to  be  cited  :  it  was,  *'  that  the  king  has  an  undoubted 
right  to  repeal  a  patent  wherein  he  is  deceived,  or  his  subjects  prejudiced, 
and  that  by  scire  facias,'*'  And,  afterwards,  referring  to  cases  where  a  writ 
of  ad  quod  damnum  had  been  issuecl,  they  added,  "  there,  the  king  takes 
notice,  that  it  is  not  ad  damnum  ;  and  yet,  if  it  be  ad  damnum,  the  patent 
is  void  ;  for  in  all  such  patents,  the  condition  is  implied,  viz.,  that  it  be  not 
ad  damnum  of  the  neighboring  merchants."  And  they  added  further,  "  this 
IS  positively  alleged  (in  the  scire  facias),  that  concessio  predicta  est  ad 
damnum  et  depauperationem,  Sdo.  ;    which  is  a  sufficient  cause  to  revoke 
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the  patent,  if  there  were  nothing  more."  The  same  doctrine  is  laid  down 
in  Mr.  Serjeant  Williams's  learned  note  (2)  to  the  case  of  Yard  v.  Fordy 
2  Saund.  172.  Now,  if,  in  the  grant  of  any  such  franchise  of  a  fair,  or  mar- 
ket, or  ferry,  there  is  no  implied  obligation  or  condition  that  the  king  will 
not  made  any  subsequent  grant  to  the  prejudice  of  such  prior  grant,  or  im- 
pairing its  rights,  it  is  inconceivable,  why  such  a  proviso  should  be  implied. 
But  if  (as  the  law  certainly  is)  the  king  can  make  no  subsequent  grant,  to 
the  prejudice  of  his  former  grant,  then  the  reason  of  such  implication  is 
clear ;  for  the  king  will  not  be  presumed  to  intend  to  violate  his  duty,  but 
rather  to  be  deceived  in  his  second  grant,  if  to  the  prejudice  of  the  first. 

*It  is  upon  this  ground,  and  this  ground  only,  that  we  can  explain  r^goQ 
the  established  doctrine  in  relation  to  ferries.  When  the  crown  ^ 
grants  a  ferry  from  A.  to  B.,  without  using  any  words  which  import  it  to 
be  an  exclusive  ferry,  why  is  it  (as  will  be  presently  shown),  that  by  the 
common  law,  the  grant  is  construed  to  be  exclusive  of  all  other  ferries  be- 
tweeu  the  same  places  or  termini  ;  at  least,  if  such  ferries  are  so  near  that 
they  are  injurious  to  the  first  ferry,  and  tend  to  a  direct  diminution  of  its 
receipts  ?  Plainly,  it  must  be,  because  from  the  nature  of  such  a  franchise, 
it  can  have  no  permanent  value,  unless  it  is  exclusive  ;  and  the  niroumstance 
that  during  the  existence  of  the  grant,  the  grantee  has  pubiiu  burdens  im- 
posed upon  him,  raises  the  implication,  that  nothing  shall  be  done  to  the 
prejudice  of  it,  while  it  is  a  subsisting  franchise.  The  words  of  the  grant 
do,  indeed,  import  jo^  «e,  merely  to  confer  a  right  of  ferry  between  A.  and 
B.;  but  the  common  law  steps  in,  and,  ut  rea  magis  valeat  quam  pereaty 
expands  the  terms  into  an  exclusive  right,  from  the  very  nature,  and  objects 
and  motives,  of  the  grant. 

I  say  this  is  the  theory  of  the  common  law  on  this  subject.  Let  us  now 
see,  if  it  is  not  fully  borne  out  by  the  authorities  in  relation  to  ferries ;  a 
franchise,  which  approaches  so  near  to  that  of  a  bridge,  that  human  ingenu- 
ity has  not  as  yet  been  able  to  state  any  assignable  difference  between  them, 
except  that  on  >  includes  the  right  of  pontage,  and  the  other  of  passage  or 
ferriage  (see  Webb^s  Casey  8  Co.  47  b);  that  is,  each  includes  public  duties 
and  burdens,  and  an  indemnity  for  these  duties  and  burdens  by  a  right  to 
receive  tolls.  A  grant  of  a  ferry  must  always  be  by  local  limits  ;  it  must 
have  some  termini  ;  and  must  be  between  some  fixed  points,  villes  or  places. 
But  is  the  franchise  of  a  ferry  limited  to  the  mere  ferry -ways?  Unless  I  am 
greatly  mistaken,  there  is  an  unbroken  series  of  authorities  establishing  the 
contrary  doctrine  ;  a  doctrine  firmly  fixed  in  the  common  law,  and  brought 
to  America  by  our  ancestors  as  a  part  of  their  inheritance.  The  case  of  a 
ferry  is  put  as  a  case  of  clear  law  by  Paston,  Justice,  as  long  ago  as  in 
22  Hen.  V.  14  b,  "If,"  says  he,  "  I  have  a  market  or  a  fair  on  a  particular 
day,  and  another  sets  up  a  market  on  fair  on  the  same  day,  in  a  ville  which 
is  near  to  my  market,  so  that  my  market,  or  my  fair,  is  impaired,  I  shall 
have  against  him  an  assize  of  nuisance,  or  an  action  on  the  case."  And  the 
same  law  is,  "  if  I  have  an  ancient  ferry  in  a  villey  and  another  sets  up 
another  ferry  upon  the  same  river,  near  to  my  ferry,  so  that  the  profits  of 
my  ferry  are  impaired,  I  shall  have  an  action  on  the  case  ^against  r^goi 
him."  And  Newton  (who,  it  seems,  was  of  counsel  for  the  defendant  *- 
in  that  case)  admitted  the  law  to  be  so  ;  and  gave  as  a  reason,  "for  you  are 
bound  to  support  the  ferry,  and  to  serve  and  repair  it  for  the  ease  of  the, 
11  Pkt.— 33  618 
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common  people,  and  otherwise  you  shall  be  grievously  amerced  ;  and  it  i^ 
inquirable  before  the  sheriff,  at  his  tourn,  and  also  before  the  justices  in 
eyre."  As  to  the  case  of  a  market  or  fair,  Newton  said,  that  in  the  king's 
grant  of  a  market  or  fair,  there  is  always  a  proviso  that  it  should  not  be  to 
the  nuisance  of  another  market  or  fair.  To  which  Paston,  Justice,  replied, 
**  suppose  the  king  grants  to  me  a  market,  without  any  proviso,  if  one  sets 
up,  after  that  time,  another  market,  which  is  a  nuisance  to  that,  I  shall  have 
against  him  an  assize  of  nuisance." 

The  doctrine  here  laid  down  seems  indisputable  law  ;  and  it  was  cited 
and  approved  by  Lord  Abikger,  in  Huzzey  v.  -FleW,  2  Cromp.  Mees.  Sd 
Rose.  432  ;  to  which  reference  will  presently  be  made.  In  Bacon's  Abridg- 
ment, Prerogative,  F.  1,  it  is  laid  down,  "that  if  the  king  creates  or  grants 
a  fair  or  market,  to  a  person,  and  afterwards  grants  another  to  another  per- 
son, to  the  prejudice  of  the  first,  the  second  grant  is  void  :"  see  16  Vin.  Abr. 
Nuisance,  G.  pi.  2.  The  same  law  is  laid  down  in  3  Bl.  Com.  218-19.  "If 
(says  he)  I  am  entitled  to  hold  a  fair  or  market,  and  another  person  sets 
up  a  fair  or  market,  so  near  mine  that  it  does  me  a  prejudice,  it  is  a 
nuisance  to  the  freehold  which  I  have  in  my  market  or  fair."  He  adds, 
"if  a  ferry  is  erected  on  a  river,  so  near  another  ancient  ferry  as  to  draw 
away  the  custom,  it  is  a  nuisance  to  the  old  one  ;  for  where  there  is  a  ferry 
by  prescription,  the  owner  is  bound  always  to  keep  it  in  repair  and  readi- 
ness, for  the  ease  of  the  king^s  subjects,  otherwise  he  may  be  grievously 
amerced.  It  would  be,  therefore,  extremely  hard,  if  a  new  ferry  were  suf- 
fered to  share  the  profits,  which  does  not  also  share  the  burden."  The  same 
doctrine  is  to  be  found  in  Comyn's  Digest  (Action  upon  the  Case  for  a  Nui- 
sance, A.)  and  in  many  other  authorities.  See  Yard  v.  Fordy  2  Saund.  175, 
and  note  2;  Fitz.  N.  B.  184;  Hale  de  Port.  Maris,  ch.  5,  Harg.  Law 
Tracts,  p.  69  ;  Com.  Dig.  Piscary,  B.  ;  Ibid.  Market,  C.  2,  C.  3  ;  2  Bl. 
Com.  27. 

The  doctrine  is,  in  England,  just  as  true  now,  and  just  as  strictly  enforced, 
as  it  was  three  centuries  ago.  In  Blisset  v.  ITarty  Willes  508,  the  plaintiff 
recovered  damages  for  a  violation  of  his  right  to  an  ancient  ferry,  against 
the  defendant,  who  had  set  up  a  neighboring  ferry  to  his  nuisance.  The  court 
*Aooi  ^*^»  "  ^  i^TTY  is  pfiblici  *jurts.  It  is  a  franchise,  that  no  one  can 
^  erect  without  a  license  from  the  crown  ;  and  when  one  is  erected, 
another  cannot  be  erected  without  an  ad  quod  damnum.  If  a  second  is 
erected,  without  a  license,  the  crown  has  a  remedy  by  a  quo  loarranto/  and 
the  former  grantee  has  a  remedy  by  action."  The  case  of  TVipp  v.  Franks 
4  T.  R.  666,  proceeds  upon  the  admission  of  the  same  doctrine  ;  as  does 
Prince  v.  Letoia,  5  Barn.  A  Cres.  363  ;  Peter  v.  Kendall^  6  Ibid.  703  ;  Mos- 
ley  V.  Chadwickf  7  Ibid.  47,  note  a;  and  Moeley  v.  WaVcer,  Ibid.  40. 

There  is  a  very  recent  case  (already  alluded  to),  which  was  decided  by 
the  court  of  exchequer,  upon  the  fullest  consideration,  and  in  which  the  lead- 
ing authorities  upon  this  point  were  discussed  with  great  acuteness  and  abil- 
ity. I  mean  the  case  of  Huzzey  v.  Fields  in  1835,  2  Cromp.  Mees.  &  Rose.  432. 
Lord  Abingbb,  in  delivering  the  opinion  of  the  court  on  that  occasion,  used 
the  following  language :  "  So  far,  the  authorities  appear  to  be  clear,  that 
if  a  new  ferry  be  put  up,  without  the  king^s  license,  to  the  prejudice  of  an 
old  one,  an  action  will  lie  ;  and  there  is  no  case,  which  has  the  appearance 
of  being  to  the  contrary,  except  that  of  Tripp  v.  Fhank,  hereafter  mentioned. 
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These  old  aiithoritieB  proceeded  upon  the  ground,  first,  that  the  grant  of  the 
franchise  is  good  in  law,  being  for  a  sufficient  consideration,  to  the  subject, - 
who,  as  he  received  a  benefit,  may  have,  by  the  grant  of  the  crown,  a  cor- 
responding obligation  imposed  upon  him,  in  return  for  the  benefit  received  ; 
and  secondly,  that  if  another,  without  legal  authority,  interrupts  the  grantee 
in  the  exercise  of  his  franchise,  by  withdrawing  the  profits  of  passengei-s, 
which  he  would  otherwise  have  had,  and  which  he  has,  in  a  manner,  pur- 
chased from  the  public,  at  the  price  of  his  corresponding  liability,  the  dis- 
turber is  subject  to  an  action  for  the  injury.  And  the  case  is  in  this  respect 
analogous  to  a  grant  of  a  fair  or  market,  which  is  also  a  privilege  of  the  naturo 
of  a  monopoly.  A  public  ferry,  then,  is  a  public  highway  of  a  special  descrip- 
tion ;  and  its  termini  must  be  places  where  the  public  have  rights,  as  towns 
or  villes,  or  highways  leading  to  towns  or  villes.  The  right  of  the  grantee 
is,  in  one  case,  an  exclusive  right  of  carrying  from  town  to  town  ;  in  the 
other,  of  carrying  from  one  point  to  the  other,  all  who  are  going  to  uro 
the  highway,  to  the  nearest  town  or  ville  to  which  the  highway  leads  on 
the  other  side.  Any  new  ferry,  therefore,  which  has  the  effect  of  taking 
away  such  passengers,  must  be  injurious.  For  instance,  \i  any  one  should 
construct  a  new  landing  *place,  at  a  short  distance  of  one  terminvs  ,  ^  ,  . 
of  the  ferry,  and  make  a  proclamation  of  carrying  passengers  over  L  "*  ** 
from  the  other  terminttSy  and  then  landing  them  at  that  place,  from  which 
they  pass  to  the  same  public  highway  upon  which  the  ferry  is  established, 
before  it  reaches  any  town  or  viUe^hj  which  the  passengers  go  immediately 
to  the  first  and  all  the  villes,  to  which  that  highway  leads  ;  there  could  not 
be  any  doubt,  but  such  an  act  would  be  an  infringement  of  the  right 
of  ferry,  whether  the  person  so  acting  intended  to  defraud  the  grantee  of  the 
ferry,  or  not.  If  such  new  ferry  be  nearer,  or  the  boat  used  more  com- 
modious, or  the  fare  less ;  it  is  obvious,  that  all  the  custom  must  be  inevita* 
bly  withdrawn  from  the  old  ferry.  And  thus,  the  grantee  would  be  deprived 
of  all  the  benefit  of  the  franchise,  whilst  he  continued  liable  to  all  the  bur- 
dens imposed  upon  him." 

Language  more  apposite  to  the  present  case  could  scarcely  have  been 
used.  And  what  makes  it  still  stronger  is,  that  the  very  case  before  the 
court  was  of  a  new  ferry,  starting  on  one  side,  from  the  same  town,  but  not 
at  the  same  place  in  the  town,  to  a  terminus  on  the  other  side,  different 
from  that  of  the  old  ferry-house,  and  more  than  half  a  mile  from  it,  and 
thence  by  a  highway,  communicated  with  the  highway  which  was  connected 
with  the  old  ferry,  at  a  mile  distant  from  the  ferry.  Now,  if  the  right  of 
the  old  ferry  did  not,  by  implication,  extend  on  either  side  beyond  its  local 
termini,  no  question  could  have  arisen  as  to  the  disturbance.  Trotter  w  Har- 
ris, 2  Younge  &  Jerv.  285,  proceeded  upon  similar  principles ;  though  it 
did  not  call  for  so  exact  an  exposition  of  them. 

It  is  observable,  that  in  the  case  of  Huzzey  v.  Field,  the  defendant  did 
not  claim  under  any  license  or  grant  from  the  crown  ;  and  therefore,  it  may 
be  supposed  in  argument,  that  it  does  not  apply  to  a  case  where  that  is  a 
grant  of  the  new  ferry  from  the  crown.  But  in  point  of  law,  there  is  no 
difference  between  the  cases.  In  each  case,  the  new  ferry  must  be  treated 
as  a  clear  disturbance  of  the  rights  of  the  old  ferry,  or  it  is  not,  in  either 
case  ;  for  if  the  first  grant  does  not,  by  implication,  carry  an  exclusive  right 
above  and  below  its  local  termini^  then  there  can  be  no  pretence,  in  either 
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case,  for  the  grantee  of  the  old  ferry  to  complain  of  the  new  ferry  ;  for  it 
does  not  violate  hiB  rights  under  his  grant.  If  the  first  grant  does,  by  impli- 
cation, carry  an  exclusive  right  above  and  below  its  local  termini,  so  far  as 
it  may  be  prejudiced  or  disturbed  by  a  new  ferry,  then  it  is  equally  clear, 
♦aoj.1    '^P^^  established  principles,  that  the  king  *cannot,  by  a  new  grant, 

-I  prejudice  his  former  grant ;  for  the  law  deprives  him  of  any  such 
prerogative.  It  is  true,  that  where  the  new  ferry  is  got  up  without  a  license 
from  the  crown,  it  may  be  abated  as  a  nuisance,  upon  a  quo  warranto,  or 
information  by  the  crown.  But  this  will  not  confer  any  right  of  action  on 
the  grantee  of  the  old  ferry,  unless  his  own  rights  have  been  disturbed. 

I  have  said,  that  this  is  the  result  of  established  principles  ;  and  the  case 
of  the  Islington  Market,  recently  before  the  judges  of  England,  upon  cer- 
tain questions  submitted  to  them  by  the  house  of  lords,  is  an  authority  of 
the  most  solemn  and  conclusive  nature,  upon  this  identical  point  of  fran- 
chise. What  gives  it  still  more  importance  is,  that  in  the  last  three  ques- 
tions proposed  to  the  judges  by  the  house  of  lords,  the  very  point  as  to  the 
power  of  the  king  to  make  a  second  grant  of  a  market,  to  the  prejudice  of 
his  former  grant,  within  the  limits  of  the  common  law,  arose,  and  was 
pointedly  answered  in  the  negative.  On  that  occasion,  the  judges  said,  that 
while  the  first  grant  of  a  market  remains  unrepealed,  even  the  default  of 
the  grantee  of  the  franchise,  in  not  providing,  according  to  his  duty,  proper 
accommodations  for  the  public,  cannot  operate,  in  point  of  law,  as  a  ground 
for  granting  a  new  charter  to  another,  to  bold  a  market,  within  the  common 
law,  which  shall  really  be  injurious  to  the  existing  market.  The  judges, 
after  adverting  to  the  usual  course  of  the  issuing  of  a  writ  of  ad  quod  dam- 
num, in  cases  where  a  new  market  is  asked  for,  added  :  "  We  do  not  say, 
that  a  writ  of  ad  quod  damnum  is  absolutely  necessary.  But  if  the  crown 
were  to  grant  a  new  charter,  without  a  writ  of  ad  quod  damnum,  and  it 
should  appear,  that  the  interests  of  other  persons  were  prejudiced,  the  crown 
would  be  supposed  to  be  deceived,  and  the  grant  might  be  repealed  on  a 
scire  faciasJ*^  And  they  cited,  with  approbation,  the  doctrine  of  Lord  Coke, 
in  2  Inst.  406,  that  "  if  one  held  a  market,  either  by  prescription  or  by  let- 
ters-patent, and  another  obtains  a  market,  to  the  nuisance  of  a  former  market, 
he  shall  not  tarry  till  he  have  avoided  the  letters  patent  of  the  latter 
market  by  course  of  law,  that  he  may  have  an  assize  of  nuisance :"  thus 
establishing  the  doctrine,  that  there  is  no  difference  in  point  of  law,  whether 
the  first  market  be  by  prescription  or  by  grant ;  or  whether  the  new  market 
be  with,  or  without,  a  patent  from  the  crown.  In  each  case,  the  remedy  is 
the  same  for  the  owner  of  the  first  market,  if  the  new  market  is  a  nuisance 
*A9nl  ^^  ^^™'     '^^®  judges  also  held,  that  the  ♦circumstance  of  the  benefit 

*  of  the  public  requiring  a  new  market  would  not,  of  itself,  warrant 
the  grant  of  the  new  market. 

Mr,  Dane,  in  his  Abridgment  (2  Dane's  Abr.  ch.  67,  p.  683),  lays  down 
the  doctrine  in  terms  equally  broad  and  comprehensive,  as  applicable  to 
America.  After  having  spoken  of  a  ferry,  as  imposing  burdens /mWtciJwrt*, 
he  adds,  "in  this  way,  a  ferry  becomes  property,  an  incorporeal  heredita- 
ment ;  the  owners  of  which,  for  the  public  convenience,  being  obliged  by 
law  to  perform  certain  public  services,  must,  as  a  reasonable  equivalent,  be 
protected  in  this  property."  And  he  cites  the  case  of  Chadwick  v.  Proprie- 
tors of  the  Haverhill  Bridge,  as  directly  in  point ;  that  the  erection  of  a 
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neighboring  bridge,  under  the  authority  of  the  legislature,  is  a  nuisance  to  a 
ferry.  Notwithstanding  all  the  commentary  bestowed  on  that  case,  to 
escape  from  its  legal  pressure,  I  am  of  opinion,  that  the  report  of  the 
referees  never  could  have  been  accepted  by  the  court,  or  judgment  given 
thereon,  if  the  declaration  had  not  stated  a  right  which,  in  point  of  law,  was 
capable  of  supporting  such  a  judgment.  The  court  seems,  from  Mr.  Dane's 
statement  of  the  case,  clearly  to  have  recognised  the  title  of  the  plaintiff,  if 
he  should  prove  himself  the  owner  of  a  ferry.  Besides,  without  disparage- 
ment to  any  other  man,  Mr.  Dane  himself  (the  chairman  of  the  referees), 
from  his  great  learning  and  ability,  is  well  entitled  to  speak  with  the  author- 
ity of  a  commentator  of  the  highest  character,  upon  such  a  subject. 

It  is  true,  that  there  is  the  case  of  Churchman  v.  Tunstaly  Hardr.  162 
where  a  different  doctrine,  as  to  a  ferry,  was  laid  down.  But  that  case  is 
repugnant  to  all  former  cases,  as  well  as  later  cases  ;  and  Lord  Ch.  Baron 
Macdonald,  in  Attorney- General  v.  Richard^  2  Anstr.  603,  informs  us,  that 
it  was  afterwards  overturned.  Lord  Abinger,  in  Iluzzey  v.  Field,  2  Comp. 
Mees.  &  Rose.  432,  goes  further,  and  informs  us,  that  after  the  bill  in  that 
case  was  dismissed  (which  was  a  bill  by  a  farmer  of  a  ferry,  as  it  should 
seem,  under  the  crown,  for  an  injunction  to  restrain  the  defendant,  who  had 
lands  on  both  sides  of  the  Thames,  three-quarters  of  a  mile  off,  and  who 
was  in  the  habit  of  ferrying  passengers  across,  from  continuing  to  do  so), 
another  bill  was  brought,  after  the  restoration,  in  1663,  and  a  decree  made 
by  Lord  Hale  in  favor  of  the  plaintiff,  that  the  new  ferry  should  be  put 
down.  This  last  determination  is  exceedingly  strong,  carrying  the  implica- 
tion in  regard  to  the  franchise  of  a  ferry,  as  exclusive  of  all  other  ferries 
♦injurious  to  it,  to  a  very  enlarged  extent ;  and  it  was  made  by  one  of  -^ 
the  greatest  judges  who  ever  adorned  the  English  bench.  L 

But  it  has  been  suggested,  that  the  doctrine  as  to  ferries  is  confined  to 
ancient  ferries  by  prescription,  and  does  not  apply  to  those  where  there  is  a 
grant  which  may  be  shown.  In  the  former  case,  the  exclusive  right  may 
be  proved  by  long  use,  and  exclusive  use  ;  in  the  latter,  the  terms  of  the 
grant  show  whether  it  is  exclusive  or  not ;  and  if  not  stated  to  be  exclusive, 
in  the  grant,  it  cannot,  by  implication,  be  presumed  to  be  exclusive.  Now, 
there  is  no  authority  shown  for  such  a  distinction  ;  and  it  is  not  sound  in 
itself.  If  a  ferry  exists  by  prescription,  nothing  more,  from  the  nature  of 
the  thing,  can  be  established  by  long  possession,  than  that  the  ferry  origin- 
ated in  some  grant,  and  that  it  has  local  limits,  from  the  ferry-ways  on  one 
side  to  those  on  the  other  side.  The  mere  absence  of  any  other  near  ferry 
proves  nothing,  except  that  there  is  no  competition  ;  for  until  there  is  some 
interference,  by  the  erection  of  another  ferry,  there  can  be  nothing  exclusive, 
above  or  below  the  ferry- ways,  established  by  the  mere  use  of  the  ferry. 
If  such  an  interference  should  occur,  then  the  question  might  arise  ;  and 
the  long  use  could  establish  no  more  than  the  rightful  possession  of  the 
franchise.  The  question,  whether  the  franchise  is  exclusive  or  not,  must 
depend  upon  the  nature  of  such  a  franchise  at  the  common  law,  and  the 
implications  belonging  to  it.  In  short,  it  is,  in  the  authorities,  taken  to  be 
exclusive,  unless  a  contrary  presumption  arises  from  the  facts,  as  it  did  in 
HolcToft  v.  Heely  1  Bos.  A  Pul.  400.  But  Lord  Coke,  in  2  Inst.  400,  lays 
down  the  law  as  equally  applicable  to  all  cases  of  prescription  and  of  grant  : 
''  If,  says  he,  one  hath  a  market,  either  by  prescription  or  by  letters-patent 
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of  the  king,  another  obtains  a  market,  to  the  nuisance  of  the  former  market, 
he  shall  not  tarry  till  he  have  avoided  the  letters-patent  of  the  latter 
market,  by  course  of  law  ;  but  he  may  have  an  assize  of  nuisance."  The 
same  rule  must,  for  the  same  reason,  apply  to  fairs  and  ferries.  The  case  of 
Prince  v.  LewiSy  5  Barn.  &  Ores.  303,  was  the  case  of  the  grant  of  a  mar- 
ket, and  not  of  a  market  by  prescription  ;  yet  no  one  suggested  any  distinc- 
tion on  this  account.  Ilolcroft  v.  Ileely  1  Bos.  <fe  Pul.  400,  was  the  case  of 
a  grant  of  a  market  by  letters-patent. 

In  Ogden  v.  Gibbons^  4  Johns.  Ch.  160,  Mr.  Chancellor  Kbnt  recognises, 
in  the  most  ample  manner,  the  general  principles  of  the  common  law.  Speak- 
ing of  the  grant,  in  the  case,  of  an  exclusive  right  to  navigate  with  steam- 
*ft97l  ^^^^^  from  New  York  to  Elizabethtown  Point,  *Ac.,  he  declared,  that 
J  the  true  intent  was  to  include  not  merely  that  point,  but  the  whole 
shore  or  navigable  part  of  Elizabethtown.  "Any  narrower  construction,!* 
said  he,  "  in  favor  of  the  grantor,  would  render  the  deed  a  fraud  upon  the 
grantee.  It  would  be  like  granting  an  exclusive  right  of  ferriage  between 
two  given  points,  and  the  setting  up  a  rival  ferry,  within  a  few  rods  of  those 
very  points,  and  within  the  same  course  of  the  line  of  travel.  The  common 
law  contained  principles  applicable  to  this  very  case,  dictated  by  a  sounder 
judgment,  and  a  more  enlightened  morality.  If  one  had  a  ferry  by  prescrip- 
tion, and  another  erected  a  ferry  so  near  to  it  as  to  draw  away  its  custom, 
it  was  a  nuisance,  for  which  the  injured  party  had  his  remedy  by  action,  Ac. 
The  same  rule  applies,  in  its  spirit  and  substance,  to  all  exclusive  grants  and 
monopolies.  The  grant  must  be  so  construed  so  as  to  give  it  due  effect  by 
excluding  all  contiguous  and  injurious  competition."  Language  more  appo- 
site to  the  present  case  could  not  will  be  imagined.  Here,  there  is  an  exclu- 
sive grant  of  a  bridge  from  Charlestown  to  Boston  on  the  old  ferry-ways ; 
must  it  not  also  be  so  construed  as  to  exclude  all  contiguous  and  injurious 
competition  ?  Such  an  opinion,  from  such  an  enlightened  judge,  is  not  to 
be  overthrown  by  general  suggestions  against  making  any  implications  in 
legislative  grants. 

The  case  of  the  Newburgh  Turnpike  Company  v.  Miller^  6  Johns.  Ch. 
101,  decided  by  the  same  learned  judge,  is  still  more  directly  in  point;  and, 
so  far  as  his  authority  can  go,  conclusively  establishes  the  doctrine,  not  only 
that  the  franchise  of  a  ferry  is  not  confined  to  the  ferry- ways,  but  that  the 
franchise  of  a  bridge  is  not  confined  to  the  termini  and  local  limits  of 
the  bridge.  In  that  case,  the  plaintiffs  had  erected  a  toll-bridge  over  the 
river  Wallkill,  in  connection  with  a  turnpike,  under  an  act  of  the  legislature  ; 
and  the  defendants  afterwards  erected  another  road  and  bridge  near  to 
the  former,  and  thereby  diverted  the  toll  from  the  plaintiffs'  bridge.  The 
suit  was  a  bill  in  chancery,  for  a  perpetual  injunction  of  this  nuisance  of 
the  plaintiffs'  bridge ;  and  it  was  accordingly,  at  the  hearing  granted 
by  the  court.  Mr.  Chancellor  Kent,  on  that  occasion,  said,  "  considering 
the  proximity  of  the  new  bridge,  and  the  facility  that  every  traveller  has,  by 
means  of  that  bridge,  and  the  road  connected  with  it,  to  shun  the  plaintiffs' 
gate,  which  he  would  otherwise  be  obliged  to  pass,  I  cannot  doubt,  for  &  mo- 
ment, that  the  new  bridge  is  a  direct  and  immediate  disturbance  of  the  plaint- 
iffs' enjoy  mei?t  of  their  privileges,"  Ac.  "  The  new  road,  by  its  termini,  created 
*6*ift1  *  competition  *most  injurious  to  the  statute  franchise  ;  and  becomes, 
^  what  is  deemed  in  law,  in  respect  to  such  franchise,  a  nuisance."  And 
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after  adverting  to  his  owd  language,  already  quoted,  in  Odgen  v.  Oibbon$j 
4  Johns.  Ch.  160,  160,  he  added,  "The  same  doctrine  applies  to  any  exclu- 
sive privilege  created  by  statute  ;  all  such  privileges  come  within  the  equity 
and  reason  of  the  principle.  No  rival  road,  bridge  or  ferry,  or  other  establish- 
ment of  a  similar  kind,  and  for  like  purposes,  can  be  tolerated  so  near  to  the 
other  as  materially  to  affect  or  take  away  its  custom.  It  operates  as  a  fraud 
upon  the  grant,  and  goes  to  defeat  it.  The  consideration,  by  which  indi- 
viduals are  invited  to  expend  money  upon  great,  and  expensive,  and  hazard- 
ous public  works,  as  roads  and  bridges ;  and  to  become  bound  to  keep  them 
in  constant  and  good  repair  ;  is  the  grant  of  an  exclusive  toll.  This  right, 
thus  purchased  for  a  valuable  consideration,  cannot  be  taken  away  by  direct 
or  indirect  means,  devised  for  the  purpose,  both  of  which  are  equally  unlaw- 
ful," Now,  when  the  learned  chancellor  here  speaks  of  an  exckufive  privilege 
or  franchise,  he  does  not  allude  to  any  terms  in  the  statute  grant,  expressly 
giving  such  a  privilege  beyond  the  local  limits  ;  for  the  statute  contained 
no  words  to  such  an  effect.  The  grant,  indeed,  was,  by  necessary  implica- 
tion, exclusive,  as  to  the  local  limits,  for  the  legislature  could  not  grant  any 
other  bridge  in  the  same  place  with  the  same  terminL  It  was  to  such  a 
grant  of  a  franchise,  exclusive  in  this  sense,  and  in  no  other,  that  his  lan- 
guage applies.  And  he  affirms  the  doctrine,  in  the  most  positive  terms,  that 
such  a  grant  carries  with  it  a  necessary  right  to  exclude  all  injurious  com- 
petition, as  an  indinpensable  incident.  And  his  judgment  turned  altogether 
upon  this  doctrine.  It  is  true,  that  in  this  case,  the  defendants  did  not  erect 
the  new  bridge,  under  any  legislative  act.  But  that  is  not  material  in  regard 
to  the  point  now  under  consideration.  The  point  we  are  now  considering 
is,  whether  the  grant  of  a  franchise  to  erect  a  bridge  or  a  ferry,  is  confined 
to  the  local  limits  or  termini^  to  the  points  and  planks  of  the  bridge,  or  to 
the  ferry-ways  of  the  ferry.  The  learned  chancellor  rejects  such  a  doctrine, 
with  the  most  pointed  severity  of  phrase.  "  It  operates  (says  he)  as  a  fraud 
upon  the  grant,  and  goes  to  defeat  it."  The  grant  necessarily  includes,  "  a 
right  to  an  eoscluaive  toll."  "  No  rival  road,  bridge  or  ferry  can  be  tolerated, 
BO  near  to  the  former  as  to  affect  or  take  away  its  custom."  Now,  if  such 
be  the  true  construction  of  the  grant  of  such  a  franchise,  it  is  just  as  true  a 
construction  in  relation  to  the  government,  as  in  relation  *to  private  r<,^„Q 
persons.  It  would  be  absurd,  to  say,  that  the  same  grant  means  one  ^ 
think  as  to  the  public,  and  an  entirely  opposite  thing  in  relation  to  individ- 
uals. If  the  right  to  an  exclusive  franchise  or  toll  exists,  it  exists  from  the 
nature  and  objects  of  the  grant ;  and  applies  equally  in  all  directions.  It 
would  be  repugnant  to  all  notions  of  common  sense,  as  well  as  of  justice,  to 
say,  that  the  legislature  had  a  right  to  commit  a  fraud  upon  its  own  grant. 
The  whole  reasoning  of  the  learned  chancellor  repudiates  such  a  notion. 

But  in  what  manner  is  the  doctrine  to  be  maintained,  that  the  franchise 
of  a  ferry  is  confined  to  the  ferry- ways,  and  the  franchise  of  a  bridge  to  the 
planks?  It  is  said,  that  in  Saville  11,  it  is  laid  down,  "that  a  ferry  is  in 
respect  to  the  landing-place,  and  not  of  the  water ;  which  water  may 
belong  to  one,  and  the  ferry  to  another."  There  can  be  no  doubt  of  this 
doctrine.  A  ferry  must  have  local  limits.  It  must  have  termini  or  landing- 
places  ;  and  it  may  include  only  a  right  of  passage  over  the  water.  And  is 
not  this  equally  true,  whether  it  be  a  ferry  by  prescription,  or  by  grant  ? 
If  so,  can  there  be  any  difference  as  to  the  value  of  the  exclusive  right  in 
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cases  of  grant,  or  of  prescription  ?  Does  not  each  rest  on  its  landing-places  ? 
But  it  is  added,  in  Saville,  *'and  in  every  ferry,  the  land  on  both  sides  of 
the  water  ought  to  be  (belong)  to  the  owner  of  the  ferry  ;  for  otherwise  he 
cannot  land  upon  the  other  part."  Now,  if  by  this  is  meant,  that  the  owner 
of  the  ferry  must  be  the  owner  of  the  land,  it  is  not  law  ;  for  all  that  is  re- 
quired, is,  that  he  should  have  a  right  or  casement  in  the  landing-places. 
So  it  was  adjudged,  in  Peter  v.  KendaUy  6  Barn.  &  Ores.  703  ;  and  the 
dictum  of  Saville  was  there  overruled.  If  the  same  principle  is  to  be  applied 
(as  I  think  it  must  be)  to  a  bridge,  then,  as  there  must  be  a  subsisting  right 
in  the  proprietors  of  Charles  River  bridge  to  have  such  landing-places  on  the 
old  ferry-ways,  there  must  be  an  assignment  or  grant  implied  of  those  ferry- 
ways  by  Harvard  College,  to  the  proprietors  for  that  purpose.  But  of  this 
I  shall  speak  hereafter. 

One  of  the  learned  judges  in  the  state  court  (who  was  against  the  plain- 
tiffs) admitted,  that  if  any  person  should  be  forcibly  prevented  fram  pass- 
ing over  the  plaintiffs'  bridge,  it  would  be  an  injury,  for  which  an  action 
on  the  case  would  lie.  I  entirely  assent  to  this  doctrine,  which  appears  to 
me  to  be  founded  in  the  most  sound  reasoning.  It  is  supported  by  the  case 
of  the  Bailiffs  of  Tewkabury  v.  Diaton^  6  East  438,  and  by  the  authorities 
^  -  cited  by  Lord  Ellbnbobough  *on  that  occassion  ;  and  especially  by 
-I  the  doctrine  of  Mr.  Justice  Powkjll,  in  Ashb^/  v.  White,  2  Ld. 
Raym.  948  ;  and  s.  c.  6  Mod.  49.  But  how  can  this  be,  if  the  franchise  of 
the  bridge  is  confined  to  the  mere  local  limits  or  timbers  of  the  bridge  ?  If 
the  right  to  take  toll  does  not  commence  or  attach  in  the  plaintiffs,  except 
when  the  passengers  arrive  on  the  bridge,  how  can  an  action  lie  for  the  pro- 
prietors for  obstructing  passengers  from  coming  to  the  bridge?  Th^ 
remedy  of  the  plaintiffs  can  only  be  co-extensive  with  their  rights  and  fran- 
chise. And  if  an  action  lies  for  an  obstruction  of  passengers,  because  it 
goes  to  impair  the  right  of  toll,  and  to  prevent  its  being  earned,  why  does 
not  the  diversion  of  passengers  from  the  bridge  by  other  means,  equally 
give  a  cause  of  action,  since  it  goes,  equally,  nay  more,  to  impair  the  right 
of  the  plaintiffs  to  toll  ?  If  the  legislature  could  not  impair  or  destroy  its 
own  grant,  by  blocking  up  all  avenues  to  the  bridge,  how  can  it  possess  the 
right  to  draw  away  all  the  tolls,  by  a  free  bridge,  which  must  necessarily 
withdraw  all  passengers?  For  myself,  I  cannot  perceive  any  ground 
upon  which  a  right  of  action  is  maintainable,  for  any  obstruction  of  pas- 
sengers, which  does  not  equally  apply  to  the  diversion  of  passengers.  In 
each  case,  the  injury  of  the  franchise  is  the  same,  although  the  means  used 
are,  or  may  be,  different. 

The  truth  is,  that  the  reason  why  the  grant  of  a  franchise,  for  ex- 
ample, of  a  ferry  or  of  a  bridge,  though  necessarily  local  in  its  limits,  is 
yet  deemed  to  extend  beyond  those  local  limits,  by  operation  and  intend- 
ment of  law,  is  founded  upon  two  great  fundamental  maxims  of  law  applic- 
able to  all  grants.  One  is  the  doctrine  already  alluded  to,  and  laid  down  in 
JLiforcPs  Case,  in  11  Co.  46,  52  ay  lex  est  cuicunquey  aliquiSy  quod  concedit^ 
concedere  videtur  et  id,  sine  quo  res  ipsa  esse  nonpotuit;  or,  as  it  is  expressed 
with  pregnant  brevity  by  Mr.  Justice  Twisden,  in  Pomfret  v.  Ricroft, 
1  Saund.  321,  328,  <*  when  the  use  is  granted,  everything  is  granted  by 
which  the  grantee  may  have  and  enjoy  the  use."  See  also  Lord  Darcy 
V.  Aaktoith,  Hob.  234  ;  1  Saund.  323,  note  6,  by  Williams  ;  Co.  Litt.  50  a. 
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ADother  is,  that  wherever  a  grant  is  made  for  a  valuable  consideration, 
which  involves  public  duties  and  charges,  the  grant  shall  be  construed  so  as 
to  make  the  indemnity  co-extensive  with  the  burden.  Qui  aentit  onv^,  sen- 
tire  debet  et  commodum.  In  the  case  of  a  ferry,  there  is  a  public  charge 
and  duty.  The  owner  must  keep  the  ferry  in  good  repair,  upon  the 
peril  of  an  indictment.  He  must  keep  sufficient  accommodations  for  all 
travellers,  *at  all  reasonable  times.  He  must  content  himself  with  a  ^^ 
reasonable  toll.  Such  is  the  jus  publicum.  In  return,  the  law  will  ^ 
exclude  all  injurious  competition,  and  deem  every  new  ferry  a  nuisance, 
which  subtracts  from  him  the  ordinary  custom  and  toll.  See  Com.  Dig. 
Piscary,  B.;  Ibid.  Ferry.  So  strong  is  the  duty  of  the  ferry-owner  to 
the  public,  that  it  was  held,  in  Paine  v.  Patrick^  d  Mod.  289,  294,  that  the 
ferry-owner  could  not  excuse  himself  from  not  keeping  proper  boats,  even 
by  showing  that  he  had  erected  a  bridge  more  convenient  for  passengers. 
It  would  be  a  fraud  upon  such  a  grant  of  a  ferry,  to  divert  the  travel,  and 
yet  to  impose  the  burden.  The  right  to  take  toll  would,  or  might,  be  use 
less,  unless  it  should  be  exclusive  within  all  the  bounds  of  injurious  rival- 
ship  from  another  ferry.  The  franchise  is,  therefore,  construed  to  extend 
beyond  the  local  limits,  and  to  be  exclusive,  within  a  reasonable  distance  ; 
for  the  plain  reaHon,  that  it  is  indispensable  to  the  fair  enjoyment  of  the 
franchise  and  right  of  toll.  The  same  principle  applies,  without  a  shadow 
of  difference  that  I  am  able  to  perceive,  to  the  case  of  a  bridge ;  for  the 
duties  are  publici  juris,  and  pontage  and  passage  are  but  different  names 
for  exclusive  toll  for  transportation. 

In  the  argument  at  the  present  term,  it  has  been  further  contended,  that 
at  all  events,  in  the  state  of  Massachusetts,  the  ancient  doctrine  of  the  com- 
mon law  in  relation  to  ferries  is  not  in  force,  and  never  has  been  recognised  ; 
that  all  ferries  in  Massachusetts  are  held  at  the  mere  will  of  the  legislature, 
and  may  be  established  by  them  and  annihilated  by  them  at  pleasure  ;  and 
of  course,  that  the  grantees  hold  them  durante  bene  placito  of  the  legisla- 
ture. And  in  confirmation  of  this  view  of  the  subject,  certain  proceedings 
of  the  colonial  legislature  have  been  relied  on,  and  especially  those  stated  in 
the  record,  between  the  years  161^9  and  1650  ;  to  the  colonial  act  of  1641, 
against  monopolies  (which  is,  in  substance,  like  the  statute  of  monopolies  of 
the  21  James  L,  c.  3)  ;  and  to  the  general  colonial  and  provincial  and  state 
statutes,  regulating  ferries,  passed  in  1641,  1644,  1646,  1647,  169.5,  1696, 
1710,  1719,  1781  and  1787;  some  of  which  contain  special  provisions 
respecting  Charlestown  and  Boston  ferry. 

As  to  the  proceedings  of  the  colonial  government,  so  referred  to,  in  my 
judgment,  they  establish  no  such  conclusion.  But  some  of  them,  at  least, 
are  directly  opposed  to  it.  Thus,  for  example,  in  1638,  a  ferry  was  granted 
to  Garret  Spencer,  at  Lynn,  for  two  years.  In  ld41,  it  was  ordered,  that 
they  that  put  two  boats  between  *Cape  Ann  and  Annisquam,  shall  r^ggo 
have  liberty  to  take  sufficient  toll,  as  the  court  shall  think  fit,  for  one-  ^ 
andtwenty  years.  Could  the  colonial  government  have  repealed  these 
grants,  within  the  terms  specified,  at  their  pleasure?  In  1648,  John  Glover 
had  power  given  him  to  let  a  ferry  over  Neponset  river,  between  Dorchester 
and  Braintree,  to  any  person  or  persons,  for  the  term  of  seven  years,  Ac. ; 
or  olse  to  take  it  to  himself  and  his  heirs,  as  his  inheritance  for  ever  ;  pro- 
vided it  be  kept  in  such  a  place,  and  at  such  a  price,  as  may  be  most  eon- 
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venient  for  the  country,  and  pleasant  to  the  general  court.  Now,  if  Glover, 
according  to  this  act,  had  taken  this  ferry  to  him  and  his  heirs,  as  an  inheri- 
tance, could  the  colonial  legislature  have  revoked  it,  at  its  pleasure?  Or 
rather,  can  it  be  presumed,  that  the  colonial  legislature  intended  such  a 
ferry,  confessedly  an  inheritance,  to  be  an  estate  held  only  at  will  ?  It  would 
be  repugnant  to  all  notions  of  legal  interpretation. 

In  1637,  the  general  court  ordered  the  ferry  between  Boston  and  Charles- 
town  to  be  let  for  three  years.  It  was,  afterwards,  in  1640,  granted  to 
Harvard  College.  From  that  time,  down  to  1786,  it  was  always  held  and 
claimed  by  the  college,  as  its  inheritance.  But  the  college  never  supposed, 
that  it  was  not  subject  to  the  regulation  of  the  legislature,  so  far  as  the 
public  interests  were  concerned.  The  acts  of  1660,  1664,  1604,  1606,  1710 
and  1781,  establish  this.  But  they  show  no  more.  That  many  of  the  ferries 
in  Massachusetts  were  held,  and  perhaps  were  always  held,  under  mere  tem- 
porary licenses  of  the  legislature,  or  of  certain  magistrates  to  whom  they 
were  intrusted,  is  not  denied.  But  it  is  as  clear,  that  there  were  other  fer- 
ries, held  under  more  permanent  tenures.  The  colonial  act  of  1644,  authorized 
magistrates  to  pass  ferries  toll  free,  except  such  ferries  as  are  appropriated 
to  any,  or  rented  out,  and  are  out  of  the  country's  hands  ;  and  then  it  is 
"ordered,  that  their  passages  be  paid  by  the  country."  The  act  of  1694 
excepts  from  its  operation,  "  such  ferries  as  are  already  stated  and  settled, 
either  by  the  court,  or  town  to  whom  they  appertain."  The  colonial  act 
of  1670,  as  an  inducement  to  the  town  of  Cambridge,  or  other  persons,  to 
repair  the  bridge  at  Cambridge,  or  to  erect  a  new  one,  declared,  "  that  this 
order  (granting  certain  tolls)  should  continue  in  force,  so  long  a  time  as  the 
said  bridge  is  maintained  serviceable  and  safe  for  passage."  So  that  it  is 
plain,  that  the  colonial  legislature  did  contemplate  both  ferries  and  bridges 
to  be  held  by  permanent  tenures,  and  not  to  be  revocable  at  pleasure. 
*633l  *But  to  all  the  general  laws  respecting  ferries,  one  answer  may 
^  be  given,  that  their  provisions  are  generally  confined  to  the  due  regu- 
lation of  public  ferries,  and  matters /m^/ect  juris;  and  so  far  as  the  public 
have  rights  which  ought  to  be  conforced  and  protected,  and  which  the  legis- 
lature had  a  proper  right  to  enforce  and  protect  by  suitable  laws.  And  in 
regard  to  matters  not  strictly  of  this  nature,  the  enactments  may  well  apply 
to  all  such  ferries  within  the  state  as  were  held  under  the  mere  temporary 
license  of  the  state,  and  were  revocable  and  controllable  at  pleasure  by  the 
legislature,  in  which  predicament  a  very  large  number  of  ferries  in  the  state 
were  ;  and  also  to  those  ferries  (among  which  Charlestown  ferry  seems  to 
have  been)  over  which  a  modified  legislative  control  had  been,  at  their  orig- 
inal establishment,  reserved.  Beyond  these  results,  I  am  not  prepared  to 
admit,  that  those  statutes  either  had,  or  ever  were  supposed  to  have,  any 
legitimate  operation.  And  before  I  should  admit  such  a  conclusion,  I  should 
require  the  evidence  of  some  solemn  judgment  of  a  court  of  justice,  in  Massa- 
chusetts, to  the  very  point. 

But  the  argument  presses  the  doctrine  to  an  extent  which  it  is  impos- 
sible can  be  correct,  if  any  principles  respecting  vested  rights  exist,  or  have 
any  recognition,  in  a  free  government.  What  is  it  ?  That  all  ferries  in 
Massachusetts  are  revocable  and  extinguishable  at  pleasure.  Suppose,  then, 
the  legislature  of  Massachusetts,  for  a  valuable  consideration,  should  grant 
a  ferry  from  A.  to  B.,  to  a  grantee  and  his  heirs,  or  to  a  grantee,  for  forty 
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yearSy  or  for  life  ;  will  it  be  contended,  that  the  legislature  can  take  away, 
revoke  or  annihilate  that  grant,  within  the  period?  That  it  may  make  RQch 
a  grant,  cannot  well  be  denied  ;  for  there  is  no  prohibition  touching  it  in 
the  constitution  of  Massachusetts.  That  it  can  take  away  or  resume  such 
a  grant,  has  never  yet  been  held  by  any  judicial  tribunal  in  that  state. 
The  contrary  is  as  well  established,  as  to  all  sorts  of  grants,  unless  an 
express  power  be  reserved  for  the  purpose,  as  any  principle  in  its  jurispru- 
dence; In  the  very  case  now  before  this  court,  every  judge  of  the  supreme 
court  of  the  state  admitted,  that  the  legislature  could  not  resume  or  revoke 
its  charter  to  Charles  River  bridge.  Why  not,  if  it  could  revoke  its  solemn 
grant  of  a  ferry  to  a  private  person,  or  to  a  corporation,  during  the  stip- 
ulated period  of  the  grant  ?  The  legislature  might  just  as  well  resume  its 
grant  of  the  public  land,  or  the  grant  of  a  turnpike,  or  of  a  railroad,  or  of 
any  other  franchise,  within  the  period  stipulated  by  its  charter. 

The  doctrine  then  is  untenable.  The  moment  that  you  ascertain  r^^^^ . 
*what  the  terms  and  stipulations  of  a  grant  of  a  ferry,  or  any  other  ^ 
franchise,  are,  that  moment  they  are  obligatory.  They  cannot  be  gainsaid 
or  resumed.  So  this  court  has  said,  in  the  case  of  Fletcher  v.  Pecky  6  Cranch 
87  ;  and  so  are  the  unequivocable  principles  of  justice,  which  cannot  be 
overturned,  without  shaking  every  free  government  to  its  very  foundations. 
If,  then,  the  ferry  between  Charlestown  and  Boston  was  vested,  in  perpe- 
tuity, in  the  corporation  of  Harvard  College,  it  could  not  be  taken  away, 
without  its  consent,  by  the  legislature.  It  was  a  ferry,  so  far  withdrawn 
from  the  power  of  any  legislation  trenching  on  its  rights  and  franchises. 
It  is  assuming  the  very  point  in  controversy,  to  say,  that  the  ferry  was  held 
at  the  mere  pleasure  of  the  legislature.  An  exclusive  claim,  and  possession 
and  usevy  and  taking  of  the  profits  thereof,  for  150  years,  by  the  corporation 
of  Harvard  College,  without  interruption,  was  as  decisive  evidence  of  its 
exclusive  right  to  the  franchise  in  perpetuity,  as  the  title  deed  of  any  man 
to  his  own  estate.  The  legislature  of  Massachusetts  has  never,  so  far  as 
I  know,  breathed  a  doubt  on  the  point.  All  the  judges  of  the  state  court 
admit  the  exclusive  right  of  Harvard  College  to  the  ferry,  in  the  most 
unequivocal  terms.  The  argument,  then,  that  the  English  doctrine  as  to 
ferries  has  not  been  adopted,  and  is  not  in  force  in  Massachusetts,  is  not 
supported.  For  myself,  I  can  only  say,  that  I  have. always  understood  that 
the  English  doctrine  on  this  subject  constitutes  a  part  of  the  common  law 
of  Massachusetts.  But  what  is  most  material  to  be  stated,  not  one  of  the 
learned  judges  in  the  state  court  doubted  or  denied  the  doctrine,  though  it 
was  brought  directly  before  them ;  and  they  gave,  seriatim^  opinions  con- 
taining great  diversities  of  judgment  on  other  points. (a)  It  is  also  fully 
established  by  the  case  of  Chadioick  v.  Ptoprietors  of  JIaverhill  Bridge^ 
already  cited. 

But  it  is  urged,  that  some  local  limits  must  be  assigned  to  such  grants, 
and  the  court  must  assign  them,  for  otherwise  they  would  involve  the 
absurdity  of  being  co-extensive  M'ith  the  range  of  the  river  ;  for  every  other 
bridge  or  ferry  must  involve  some  diminution  of  toll ;  and  how  much  (it  is 
asked)  is  necessary  to  constitute  an  infrinirement  of  the  right  ?  I  have 
already  given  an  answer,  in  part,  to  this  suggestion.  The  rule  of  law  is 
clear.     The  application  of  it  must  dejtend  upon  the  particular  circumstances 

(a)  See  7  Pick.  344. 
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of  each  case.  Wherever  *any  other  bridge  or  ferry  is  so  near,  that  it 
injures  the  franchise,  or  diminishes  the  toll,  in  a  positive  and  essential 
decree,  there  it  is  a  nuisance,  and  is  actionable.  It  invades  the  franchise, 
and  ought  to  be  abated.  But  whether  there  be  such  an  injury  or  not, 
is  a  matter,  not  of  law,  but  of  fact.  Distance  is  no  otherwise  important 
than  as  it  bears  on  the  question  of  fact.  All  that  is  required,  is,  that  there 
should  be  a  sensible,  positive  injury.  In  the  present  case,  there  is  no  room 
to  doubt  upon  this  point,  for  the  bridges  are  contiguous  ;  and  Warren 
bridge,  after  it  was  opened,  took  away  three-fourths  of  the  profits  of  the 
travel  from  Charles  River  bridge  ;  and  when  it  became  free  (as  it  now  is), 
it  necessarily  took  away  all  the  tolls,  or  all  except  an  unimportant  and 
trivial  amount. 

What  I  have  said,  however,  is  to  be  understood  with  this  qualification, 
that  the  franchise  of  the  bridge  has  no  assigned  local  limits ;  but  it  is  a 
simple  grant  of  the  right  to  errect  a  bridge  across  a  river,  from  one  point  to 
another,  without  being  limited  between  any  particular  villes  or  towns,  or  by 
other  local  limits.  In  the  case  now  before  the  court,  I  have  already  stated, 
that  my  judgment  is,  that  the  franchise  is  merely  to  erect  a  bridge  between 
Charlestown  and  Boston  ;  and  therefore,  it  does  not,  necessarily,  exclude 
the  logislature  from  making  any  other  grant,  for  the  erecting  of  a  bridge 
between  Boston  and  any  other  town.  The  exclusive  right  being  between 
those  towns,  it  only  precludes  another  legislative  grant  between  those  towns, 
which  is  injurious  to  Charles  River  bridge.  The  case  of  TVipp  v.  Fraiiky  4 
T.  R.  6G6,  is  a  clear  authority  for  this  doctrine.  It  was  there  decided,  that  the 
grant  of  an  exclusive  ferry  between  A.  and  B.,  did  not  exclude  a  ferry 
between  A.  and  C.  But  the  argument  of  the  plaintiff's  counsel  was  tacitly 
admitted  by  the  court,  that  '^  ferries,  in  general,  must  have  some  considerable 
extent,  upon  which  their  right  may  operate  ;  otherwise,  the  exclusive 
privilege  would  be  of  no  avail ;  that  extent  must  be  governed  by  local  cir- 
cumstances." And  there  is  the  greatest  reason  for  supporting  such  rights, 
because  the  owners  of  ferries  are  bound,  at  their  peril,  to  supply  them  to 
the  public  use  ;  and  arc,  therefore,  fairly  entitled  to  the  public  advantage 
arising  from  them. 

But  it  is  said,  if  this  is  the  law,  what  then  is  to  become  of  turnpikes  and 
canals?  Is  the  legislature  precluded  from  authorizing  new  turnpikes  or 
new  canals,  simply  because  they  cross  the  path  of  the  old  ones,  and  inci- 
dentally diminish  their  receipt  of  tolls  ?  The  answer  is  plain.  Every  turn- 
pike has  its  local  limits  and  local  tertnini;  its  points  of  beginning  and  of 
♦636 1  ^^^'  ^^  ^^^  ®^^^  imagined,  that  the  *legislature  might  grant  a  new 
^  turnpike,  with  exactly  the  same  location  and  termini.  That  would 
be  to  rescind  its  first  grant.  The  grant  of  a  turnpike  between  A.  and  B., 
does  not  preclude  the  legislature  from  the  grant  of  a  turnpike  between  A. 
and  C,  even  though  it  should  incidentally  intercept  some  of  the  travel  ;  for 
it  is  not  necessarily  a  nuisance  to  the  former  grant.  The  termini  being 
different,  the  grants  are  or  may  be  substantially  different.  But  if  the  legis- 
lature should  grant  a  second  turnpike,  substantially  taking  away  the  whole 
travel  from  the  first  turnpike,  between  the  same  local  points  ;  then,  I  say, 
it  is  a  violation  of  the  rights  of  the  first  turnpike.  And  the  opinion  of 
Mr.  Chancellor  Kent,  and  all  the  old  authorities  on  the  subject  of  ferries, 
support  me  in  the  doctrine. 
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Some  reliance  has  been  placed  upon  the  cases  of  Prince  v.  Lewis,  6  Bam. 
A  Cres.  363,  and  Moaley  v.  Walker,  7  Ibid.  40,  as  impugning  the  reason* 
ing.  But  it  appears  to  me,  that  they  rather  fortify  than  shake  it.  In  the 
former  case,  the  king  granted  a  market  to  A.  and  his  heirs,  in  a  place  within 
certain  specified  limits,  and  the  grantee  used  part  of  the  limits  for  other 
purposes,  and  space  enough  was  not  ordinarily  left  for  the  marketing.  It 
was  held,  that  the  owner  of  the  market  could  not  maintain  an  action  against 
a  person  for  selling  marketable  goods  in  the  neighborhood,  without  showing 
that,  at  the  time  of  the  sale,  there  was  room  enough  in  the  market  for  the 
seller.  This  clearly  admits  the  exclusive  right  of  the  owner,  if  there  is 
room  enough  in  the  market.  The  other  case  affirms  the  same  principle,  as, 
indeed,  it  was  before  affirmed,  in  Moeley  v.  Chadwicky  7  Barn.  &  Cres. 
47,  note. 

But  then  again,  it  is  said,  that  all  this  rests  upon  implication,  and  not 
upon  the  words  of  the  charter.  I  admit,  that  it  does  ;  but  I  again  say,*that 
the  implication  is  natural  and  necessary.  It  is  indispensable  to  the  proper 
effect  of  the  grant.  The  franchise  cannot  subsist  without  it,  at  least,  for 
any  valuable  or  practical  purpose.  What  objection  can  there  be  to  impli- 
cations, if  they  arise  from  the  very  nature  and  objects  of  the  grant?  If 
it  be  indispensable  to  the  full  enjoyment  of  the  right  to  take  toll,  that  it 
should  be  exclusive  within  certain  limits,  is  it  not  just  and  reasonable,  that 
it  should  be  so  construed  ?  If  the  legislative  power  to  errect  a  new  bridge 
would  annihilate  a  franchise  already  granted,  ij  it  not,  unless  expressly  re- 
served, necessarily  excluded,  by  intendment  of  law?  Can  any  reserva- 
tions be  raised  by  mere  implication,  to  defeat  the  operation  of  a  grant, 
especially,  when  such  a  reservation  would  be  co-extensive  with  the  whole 
*right  granted,  and  amount  to  the  reservation  of  a  right  to  recall  the  r^gnY 
whole  grant.  *■ 

Besides,  in  this  very  case,  it  is  admitted  on  all  sides,  that  from  the  defec- 
tive language  and  wording  of  the  charter,  no  power  is  directly  given  to  the 
proprietors  to  erect  the  bridge  ;  and  yet  it  is  agreed,  that  the  power  passes 
by  necessary  implication  from  the  grant,  for  otherwise  it  would  be  utterly 
void.  The  argument,  therefore,  surrenders  the  point  as  to  the  propriety 
of  making  implications  ;  and  reduces  the  question  to  the  mere  consideration 
of  what  is  a  necessary  implication.  Now,  I  would  willingly  put  the  whole 
case  upon  this  point,  whether  it  is  not  as  indispensable  to  the  fair  and  full 
operation  of  the  grant,  that  the  plaintiffs  should  be  secure  in  the  full  enjoy- 
ment of  their  right  to  tolls,  without  disturbance  or  diversion  ;  as  that  they 
should  have  the  power  to  erect  the  bridge.  If  the  tolls  may  be  all  swept 
away,  by  a  contiguous  free  bridge,  erected  the  next  day,  can  it  be  said,  in 
any  sense,  that  the  object  of  the  franchise  is  obtained  ?  What  does  the 
sound  logic  of  the  common  law  teach  us  on  this  point  ?  If  a  grant,  even  of 
the  crown,  admits  of  two  constructions,  one  of  which  will  defeat,  and  the 
other  will  promote  and  secure,  the  fair  operation  of  the  grant ;  the  latter  is 
to  be  followed. 

The  truth  is,  that  the  whole  argument  of  the  defendants  turns  upon  an 
implied  reservation  of  power  in  the  legislature  to  defeat  and  destroy  its  own 
grant.  The  grant,  construed  upon  its  own  terms,  upon  the  plain  principles 
of  construction  of  the  common  law,  by  which  alone  it  ought  to  be  judged, 
is  an  exclusive  grant.     It  is  the  grant  of  a  franchise,  ptiblici  juris,  with  a 
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right  of  tolls  ;  and  in  all  such  cases,  the  common  law  asserts  the  grant  to  be 
exclusive,  so  as  to  prevent  injurious  competition.  The  argument  seeks  to 
exclude  the  common  law  from  touching  the  grant,  by  implying  an  exception 
in  favor  of  the  legislative  authority  to  make  any  new  grant.  And  let  ns 
change  the  position  of  the  question  as  often  as  we  may,  it  comes  to  this,  as 
a  necessary  result — that  the  legislature  has  reserved  the  poM'er  to  destroy  its 
own  grant,  and  annihilate  the  right  of  pontage  of  the  Charles  River  bridge. 
If  it  stops  short  of  this  exercise  of  its  power,  it  is  its  own  choice,  and  not  its 
duty.  Now,  I  maintain,  that  such  a  reservation  is  equivalent  to  a  power  to 
resume  the  grant  ;  and  yet  it  has  never  been  for  a  moment  contended,  that 
the  legislature  was  competent  to  resume  it. 

To  the  answer  already  given  to  the  objection,  that,  unless  such  a  reservs- 
^  ,  tion  of  power  exists,  there  will  be  a  stop  put  to  the  progress  *of  all 
J  public  improvements  ;  I  wish,  in  this  connection,  to  add,  that  there 
never  can  any  such  consequence  follow  upon  the  opposite  doctrine.  If  the 
public  exigencies  and  interests  require  that  the  franchise  of  Charles  River 
bridge  should  be  taken  away,  or  impaired,  it  may  be  lawfully  done,  upon 
making  due  compensation  to  the  proprietors.  "  Whenever,"  says  the  con- 
stitution of  Massachusetts,  "  the  public  exigencies  require  that  the  property 
of  any  individual  should  be  appropriated  to  public  uses,  he  shall  receive  a 
reasonable  compensation  therefor  ;"  and  this  franchise  is  property — is  fixed 
determinate  property.  We  have  been  told,  indeed,  that  where  the  damage 
is  merely  consequenHal  (as,  by  the  erection  of  a  new  bridge,  it  is  said  that 
it  would  be),  the  constitution  does  not  entitle  the  party  to  compensation  ; 
and  TTirustori  v.  Hancock^  12  Mass.  220,  and  CaUender  v.  Marshy  1  Pick. 
418,  are  cited  in  support  of  the  doctrine.  With  all  possible  respect  for  the 
opinions  of  others,  I  confess  myself  to  be  among  those  who  never  could 
comprehend  the  law  of  either  of  those  cases  ;  and  I  humbly  continue  to 
doubt,  if,  upon  principle  or  authority,  they  are  easily  maintainable  ;  and 
I  think  my  doubts  fortified  by  the  recent  English  decisions.  But,  assuming 
these  cases  to  be  unquestionable,  they  do  not  apply  to  a  case  like  the  prevent, 
if  the  erection  of  such  a  new  bridge  is  a  violation  of  the  plaintiffs'  franchise. 
That  franchise,  so  far  as  it  reaches,  is  private  property  ;  and  so  far  as  it  is 
injured,  it  is  the  taking  away  of  private  property.  Suppose,  a  man  is  the 
owner  of  a  mill,  and  the  legislature  authorizes  a  diversion  of  the  water- 
course which  supplies  it,  whereby  the  mill  is  injured  or  ruined  ;  are  we  to 
be  told,  that  this  is  a  consequential  injury,  and  not  within  the  scope  of  the 
constitution  ?  If  not  within  the  scope  of  the  constitution,  it  is,  according 
to  the  fundamental  principles  of  a  free  government,  a  violation  of  private 
rights,  which  cannot  be  taken  away,  without  compensation.  The  case  of 
Gardner  Y.ViUage  of  Newhurgh^  2  Johns.  Ch.  139,  would  be  a  sufficient 
authority  to  sustain  this  reasoning  ;  if  it  did  not  stand  upon  the  eternal 
principles  of  justice,  recognised  by  every  government  which  is  not  a  pure 
despotism. 

Not  a  shadow  of  authority  has  been  introduced,  to  establish  the  position 
of  the  defendants,  that  the  franchise  of  a  toll-bridge  is  confined  to  the  planks 
of  the  bridge  ;  and  yet  it  seems  to  me,  that  the  onusprobdndi  is  on  them  ; 
for  all  the  analogies  of  the  common  law  are  against  them.  They  are  driven, 
*6Sfil  *°^^^^»  ^^  contend,  that  the  same  principles  apply  to  ferries,  which 
J  are  limited  to  the  ferry-ways,  "unless  some  prescription  has  given 
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them  a  more  extensive  range.  But  here^  unless  I  am  entirely  mistaken,  they 
have  failed  to  establish  their  position  ;  as  I  understand  the  authorities, 
they  are,  unequivocally,  the  other  way.  Are  we  then  to  desert  the  whole- 
««ome  principles  of  the  common  law,  the  bulwark  of  our  public  liberties,  and 
the  protecting  shield  of  our  private  property,  and  assume  a  doctrine,  which 
substantially  annihilates  the  security  of  all  franchises  affected  with  public 
easements  ? 

But  it  is  said,  that  if  the  doctrine  contended  for  be  not  true,  then  every 
grant  to  a  corporation  becomes,  ipso  factOy  a  monopoly  or  exclusive  privi- 
lege. The  grant  of  a  bank,  or  of  an  insurance  company,  or  of  a  manufactur- 
ing company,  becomes  a  monopoly,  and  excludes  all  injurious  competition. 
With  the  greatest  deference  and  respect  for  those  who  press  such  an  argu- 
ment, I  cannot  but  express  my  surprise  that  it  should  be  urged.  As  long 
ago  as  the  case  in  the  Year  Book,  22  Hen.  YI.  14,  the  difference  was  pointed 
out  in  argument,  between  such  grants  as  involve  public  duties  and  public 
matters  for  the  common  benefit  of  the  people,  and  such  as  are  for  mere 
private  benefit,  involving  no  such  consideration.  If  a  bank,  or  insurance 
company,  or  manufacturing  company,  is  established  in  any  town,  by  an  act 
of  incorporation  ;  no  one  ever  imagined  that  the  corporation  was  bound  to 
do  business,  to  employ  its  capital,  to  manufacture  goods,  to  make  insurance. 
The  privilege  is  a  mere  private  corporate  privilege,  for  the  benefit  of  the 
stockholders,  to  be  used  or  not,  at  their  own  pleasure  ;  to  operate  when  they 
please  ;  and  to  stop  when  they  please.  Did  any  man  ever  imagine,  that 
he  had  a  right  to  have  a  note  discounted  by  a  bank,  or  a  policy  underwritten 
by  an  insurance  company  ?  Such  grants  are  always  deemed  privati  juris. 
No  indictment  lies  for  a  nan-tiser.  But  in  cases  of  ferries  and  bridges,  and 
other  franchises  of  a  like  nature  (as  has  boen  shown),  they  are  affected 
with  Sk  jus  publicum.  Such  grants  are  made  for  the  public  acitommodation  ; 
and  pontage  and  passage  are  authorized  to  be  levied  upon  travellers  (which 
can  only  be  by  public  authority)  ;  and  in  return,  the  proprietors  are  bound 
to  keep  up  all  suitable  accommodations  for  travellers,  under  the  penalty  of 
indictment  for  their  neglect. 

The  tolls  are  deemed  an  equivalent  for  the  burden,  and  are  deemed 
exclusive,  because  they  might  not  otherwise  afford  any  just  indemnity.  In 
the  very  case  at  bar,  the  proprietors  of  Charles  River  bridge  (as  we  have 
seen)  are  compellable  to  keep  their  draws  and  *bridge  in  good  repair,  ruc^ . « 
during  the  period  of  seventy  years ;  to  pay  an  annuity  to  Harvard  •■ 
College ;  to  give  all  reasonable  accommodations  to  the  public  travel ;  and 
if  they  do  not,  they  may  be  grievously  amerced.  The  burdens  being  exclu- 
sively on  them,  must  not  the  tolls  granted  by  way  of  remuneration  (I  repeat 
it)  ;  must  they  not  be  equally  exclusive,  to  insure  an  indemnity  ?  Is  there 
any  analogy  in  such  a  case,  to  the  case  of  a  bank,  or  an  insurance  company, 
or  a  manufacturing  company  ?  The  case  of  Jackson  v.  Lamphire^  3  Pet. 
280,  contains  no  doctrine  which,  in  the  slrghest  degree,  interferes  with  that 
which  I  have  been  endeavoring  to  establish  in  the  present  case.  In  that 
decision,  I  believe  that  I  concurred  ;  and  I  see  no  reason  now  to  call  in  ques- 
tion the  soundness  of  that  decision.  That  case  does  not  pretend  to  inculcate 
the  doctrine,  that  no  implication  can  be  made,  as  to  matters  of  contract, 
beyond  the  express  terms  of  a  grant.  If  it  did,  it  would  be  in  direct  conflict 
with  other  most   profoundly   considered  adjudications  of  this  court.      It 
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asserted  only,  that  the  grant  in  that  case  carried  no  implication  that  the 
grantee  should  enjoy  the  land  therein  granted,  free  from  any  legislative 
regulations  to  be  made,  in  violation  of  the  constitution  of  the  state.  Such 
an  implication,  so  broad  and  so  unmeasured,  which  might  extend  far  beyond 
any  acts  which  could  be  held,  in  any  just  sense,  to  revoke  or  impair  the 
grant,  could,  by  no  fit  reasoning,  be  deduced  from  the  nature  of  the  grant. 
What  said  the  court  on  that  occasion  ?  "  The  only  contract  made  by  the 
state,  is  a  grant  to  J.  C,  his  heirs  and  assigns,  of  the  land  in  question.  The 
patent  contains  no  covenant  to  do  or  not  to  do  any  further  aot  in  relation  to 
the  land  ;  and  we  do  not,  in  this  case,  feel  at  liberty  to  create  one  by  implica- 
tion. The  state  has  not,  by  this  act,  impaired  the  force  of  the  grant.  It 
does  not  profess  or  attempt  to  take  the  land  from  the  assigns  of  C,  and  give 
it  to  one  not  claiming  under  him.  Neither  does  the  award  produce  that 
effect.  The  grant  remains  in  full  force  ;  the  property  conveyed  is  held  by 
the  grantee  ;  and  the  state  asserts  no  claim  to  it."  But  suppose,  the  reverse 
had  been  the  fact.  Suppose,  that  the  state  had  taken  away  the  land,  and 
granted  it  to  another ;  or  asserted  its  own  right  otherwise  to  impietir  the 
grant ;  does  it  not  follow,  from  this  very  reasoning  of  the  court,  that  it 
would  have  been  held  to  have  violated  the  implied  obligations  of  the  grant  ? 
Certainly,  it  must  have  been  so  held,  or  the  court  would  have  overturned  its 
own  most  solemn  judgments  in  other  cases.  Now,'  there  is  not,  and  cannot 
^g...-^  be,  any  real  distinction  between  a  grant  of  land  *and  a  grant  of 
-■  franchises.  The  implication,  in  each  case,  must  be  the  same,  viz., 
that  the  thing  granted  shall  not  be  resumed  or  impaired  by  the  grantor. 

It  has  been  further  argued,  that  even  if  the  charter  of  the  Charles  River 
bridge  does  imply  such  a  contract  on  the  part  of  the  legislature,  as  is  contended 
for,  it  is  void  for  want  of  authority  in  the  legislature  to  make  it ;  because 
it  is  a  surrender  of  the  right  of  eminent  domain,  intrusted  to  the  legislature 
and  its  successors,  for  the  benefit  of  the  public,  which  is  not  at  liberty 
to  alienate.  If  the  argument  means  no  more,  than  that  the  legislature,  being 
intrusted  with  the  power  to  grant  franchises,  cannot,  by  contract,  agree  to 
surrender  or  part  with  this  power,  generally,  it  would  be  unnecessary  to  con- 
sider the  argument ;  for  no  one  supposes  that  the  legislature  can  rightfully  sur- 
render its  legislative  power.  If  the  argument  means  no  more,  than  that  the 
legislature,  having  the  right,  by  the  constitution,  to  take  private  property 
(among  which  property  are  franchises)  for  public  purposes,  cannot  divest 
itself  of  such  a  right,  by  contract,  there  would  be  as  little  reason  to  contest 
it.  Neither  of  these  cases  is  like  that  before  the  court.  But  the  argument 
(if  I  do  not  misunderstand  it)  goes  further,  and  denies  the  right  of  the  legis- 
lature to  make  a  contract  granting  the  exclusive  right  to  build  a  bridge 
between  Charlestown  and  Boston,  and  thereby  taking  from  itself  the  right 
to  grant  another  bridge  between  Charlestown  and  Boston,  at  its  pleasure  ; 
although  the  contract  does  not  exclude  the  legislature  from  taking  it  for  pub- 
lic use,  upon  making  actual  compensation  ;  because  it  trenches  upon  the  sov- 
ereign right  of  eminent  domain. 

It  is  unnecessary  to  consider,  whether  the  phrase  "  eminent  domain,"  in  the 
sense  in  which  it  is  used  in  the  objection,  is  quite  accurate.  The  right  of 
eminent  domain  is  usually  understood  to  be  the  ultimate  right  of  the  sover- 
eign power  to  appropriate,  not  only  the  public  property,  but  the  private 
property  of  all  citizens  within  the  territorial  sovereignty,  to  public  purposes. 
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Vattel  (b.  1,  c.  20,  §  244)  seems  so  to  have  understood  the  terms ;  for  he 
says,  that  the  right,  which  belongs  to  the  society,  or  the  sovereign,  of  dis- 
posing, in  case  of  necessity,  and  for  the  public  safety,  of  all  the  wealth  (the 
property)  contained  in  the  state,  is  called  the  '^  eminent  domain."  And  he 
adds,  that  it  is  placed  among  the  prerogatives  of  majesty  ;  which,  in  another 
section  (b.  1,  c.  4,  §  45),  he  defines  to  be,  "  all  the  prerogatives  without  which 
the  sovereign  command,  or  authority,  *could  not  be  exerted  in  the  ^^ 
manner  most  conducive  to  the  public  welfare.^  The  right  of  "emi-  ' 
nent  domain,"  then,  does  not  comprehend  all,  but  only  is  among  the  preroga- 
tives of  majesty.  But  the  objection  uses  the  words  in  a  broader  sense,  as 
including  what  may  be  deemed  the  essential  and  ordinary  attributes  of 
sovereignty  ;  such  as  the  right  to  provide  for  the  public  welfare,  to  open 
highways,  to  build  bridges,  and,  from  time  to  time,  to  make  grants  of  fran- 
chises for  the  public  good.  Without  doubt,  these  are  proper  attributes  of 
sovereignty,  and  prerogatives  resulting  from  its  general  nature  and  func- 
tions. And  so  Vattel  considers  them  in  the  passage  cited  at  the  bar  :  b.  1, 
c.  9,  §  100-1.  But  they  are  attributes  and  prerogatives  of  sovereignty  only, 
and  can  be  exercised  only  by  itself,  unless  specially  delegated. 

But,  without  stopping  to  examine  into  the  true  meaning  of  phrases,  it 
may  be  proper  to  say,  that  however  extensive  the  prerogatives  and  attributes 
of  sovereignty  may  theoretically  be,  in  free  governments,  they  are  univer- 
sally held  to  be  restrained  within  some  limits.  Although  the  sovereign 
power  in  free  governments  may  appropriate  all  the  property,  public  as  well 
as  well  as  private,  for  public  purposes,  making  compensation  therefor  ;  yet 
it  has  never  been  understood,  at  least,  never  in  our  republic,  that  the  sover- 
eign power  can  take  the  private  property  of  A.  and  give  it  to  B.,  by  the 
right  of  ^'  eminent  domain  ;"  or,  that  it  can  take  it  at  all,  except  for  public 
purposes ;  or,  that  it  can  take  it  for  public  purposes,  without  the 
duty  and  responsibility  of  making  compensation  for  the  sacrifice  of 
the  private  property  of  one,  for  the  good  of  the  whole.  These  limita- 
tions have  been  held  to  be  fundamental  axioms  in  free  governments  like 
ours ;  and  have  accordingly  received  the  sanction  of  some  of  our 
most  eminent  judges  and  jurists.  Vattel  himself  lays  them  down,  in  dis- 
cussing the  question  of  the  right  of  eminent  domain,  as  among  the  funda- 
mental principles  of  government,  binding  even  upon  the  sovereignty  itself. 
**  If,"  says  he,  "  the  nation  itself  disposes  of  the  public  property,  in  virtue 
of  this  eminent  domain,  the  alienation  is  valid,  as  having  been  made  with  a 
sufficient  power.  When  it  disposes,  in  like  manner,  in  a  case  of  necessity,  of 
the  possessions  (the  property)  of  a  community,  or  of  an  individual,  the  aliena- 
tion will  be  valid,  for  the  same  reason.  But  justice  demands,  that  this  com- 
munity or  this  individual  be  recompensed  out  of  the  public  money  ;  and  if 
the  treasury  is  not  able  to  pay,  all  the  citizens  arc  obliged  to  contribute  to 
it."  *Vatt.  b.  1,  c.  20,  §  244.  They  have  also  been  incorporated  into  ^^ 
most  of  our  state  constltututions,  and  into  that  of  the  United  States  ;  ^ 
and,  what  is  most  important  to  the  present  argument,  into  the  state  constitu- 
tion of  Massachusetts.  So  long  as  they  remain  in  those  constitutions,  they 
must  be  treated  as  limitations  imposed  by  the  sovereign  authority  upon  itself; 
and  dfortioriy  upon  all  its  delegated  agents.  The  legislature  of  Massachu- 
setts is,  in  no  just  sense,  sovereign.  It  is  but  the  agent,  with  limited  author- 
ity, of  the  state  sovereignty  ;  and  it  cannot  rightfully  transcend  the  bounds 
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fixed  in  the  constitution.  What  those  limits  are,  I  shall  presently  consider. 
It  is  but  justice  to  the  argument,  to  say,  that  I  do  not  understand  it  to 
maintain,  that  the  legislature  ought  not,  in  all  cases,  as  a  matter  of  duty,  to 
give  compensation,  where  private  property  or  franchises  are  taken  away. 
But  that  the  legislature  is  the  final  judge  as  to  the  time,  the  manner  and  the 
circumstances,  under  which  it  should  be  given  or  withheld  ;  whether  when 
the  property  is  taken,  or  afterwards  ;  and  whether  it  is,  or  is  not,  a  case  for 
compensation  at  all. 

But  let  us  see  what  the  argument  is,  in  relation  to  sovereignty  in  general. 
It  admits,  that  the  sovereign  power  has,  among  its  prerogatives,  the  right 
to  make  grants,  to  build  bridges,  to  erect  ferries,  to  lay  out  highways  ;  and  to 
create  franchises  for  public  and  private  purposes.  If  it  has  a  right 
to  make  such  grants,  it  follows,  that  the  grantees  have  a  right  to  take,  and  to 
hold,  these  franchises.  It  would  be  a  solecism,  to  declare  that  the  sover- 
eign power  could  grant,  and  yet  no  one  could  have  a  right  to  take.  If  it 
may  grant  such  franchises,  it  may  define  and  limit  the  nature  and  extent  of 
such  franchises  ;  for,  as  the  power  is  general,  the  limitations  must  depend 
upon  the  good  pleasure  and  discretion  of  the  sovereign  power  in  making  the 
particular  grant.  If  it  may  prescribe  the  limits,  it  may  contract  that  these 
limits  shall  not  be  invaded  by  itself  or  by  others. 

It  follows,  from  this  view  of  the  subject,  that  if  the  sovereign  power 
grants  any  franchise,  it  is  good  and  irrevocable,  within  the  limits  granted, 
whatever  they  may  be  ;  or  else,  in  every  case,  the  grant  will  be  held  only 
during  pleasure  ;  and  the  identical  franchise  may  be  granted  to  any  other 
person,  or  may  be  revoked  at  the  will  of  the  sovereign.  This  latter  doc- 
trine is  not  pretended  ;  and,  indeed,  is  unmaintainable  in  our  systems  of  free 
government.  If,  on  the  other  hand,  the  argument  be  sound,  that  the  sover- 
eign power  cannot  grant  a  franchise,  to  be  exclusive  within  certain  limits, 
*fl4.4.1  *"*^  cannot  contract  *not  to  grant  the  same,  or  any  like  franchise, 
^  within  the  same  limits,  to  the  prejudice  of  the  first  grant,  because  it 
would  abridge  the  sovereign  power  in  the  exercise  of  its  right  to  grant 
franchises  ;  the  argument  applies  equally  to  all  grants  of  franchises,  whether 
they  are  broad  or  narrow  :  for,  pro  tanto,  they  do  abridge  the  exercise  of 
the  sovereign  power  to  grant  the  same  franchise  within  the  same  limits.  Thus, 
for  example,  if  the  sovereign  power  should  expressly  grant  an  exclusive  right 
to  build  a  bridge  over  navigable  waters,  between  the  towns  of  A.  and  B.,  and 
should  expressly  contract  with  the  grantees,  that  no  other  bridge  should  be 
built  between  the  same  towns  ;  the  grant  would,  upon  the  principles  of  the 
argument,  be  equally  void  in  regard  to  the  franchise,  within  the  planks 
of  the  bridge,  as  it  would  be  in  regard  to  the  franchise,  outside  of  the  planks  of 
the  bridge;  for,  in  each  case,  it  would,  pro  tantOy  abridge  or  surrender  the  right 
of  the  sovereign  to  grant  a  new  bridge  within  the  local  limits.  I  am  aware, 
that  the  argument  is  not  pressed  to  this  extent ;  but  it  seems  to  me  a  necessary 
consequence  flowing  from  it.  The  grant  of  the  franchise  of  a  bridge,  twenty 
feet  wide,  to  be  exclusive  within  those  limits,  is  certainly,  if  obligatory,  an 
abridgment  or  surrender  of  the  sovereign  power  to  grant  another  bridge 
within  the  same  limits  ;  if  we  mean  to  say,  that  every  grant  that  diminishes 
the  things  upon  which  that  power  can  rightfully  act,  is  such  an  abridgment. 
Yet  the  argument  admits,  that  within  the  limits  and  planks  of  the  bridge 
itself,  the  grant  is  exclusive  ;  and  cannot  be  recalled.  There  is  no  doabty 
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that  there  is  a  neceBsary  exception  in  every  such  grant,  that  if  it  is  wanted 
for  public  use,  it  may  be  taken  by  the  sovereign  power  for  such  use,  upon 
making  compensation.  Such  a  taking  is  not  a  violation  of  the  contract ; 
but  it  is  strictly  an  exception,  resulting  from  the  nature  and  attributes  of 
sovereignty  ;  implied  from  the  very  terms,  or  at  least,  acting  upon  the  sub- 
ject-matter of  the  grant,  »tio  jure. 

But  the  legislature  of  Massachusetts  is,  as  I  have  already  said,  in  no  just 
sense,  the  sovereign  of  the  state.  The  sovereignty  belongs  to  the  people  of 
the  state,  in  their  original  character  as  an  independent  community;  and  the 
legislature  possesses  those  attributes  of  soverignty,  and  those  only,  which 
have  been  delegated  to  it  by  the  people  of  the  state,  under  its  constitution. 
There  is  no  doubt,  that  among  the  powers  so  delegated  to  the  legislature, 
is  the  power  to  grant  the  franchises  of  bridges  and  ferries,  and  others  of  a 
like  nature.  The  power  to  grant  is  not  limited  by  *any  restrictive  r*/,^^ 
terms  in  the  constitution  ;  and  it  is,  of  course,  general  and  unlimited,  ^ 
as  to  the  term«,  the  manner,  and  the  extent  of  granting  franchises.  These 
are  matters  resting  in  its  sound  discretion ;  and  having  the  right  to  grant, 
its  grantees  have  a  right  to  hold,  according  to  the  terms  of  their  grants  and 
to  the  extent  of  the  exclusive  privileges  conferred  thereby.  This  is  the 
necessary  result  of  the  general  authority,  upon  the  principles  already  stated. 

But  this  doctrine  does  not  stand  upon  general  reasoning  alone.  It  is 
directly  and  positively  affirmed  by  all  the  judges  of  the  state  court  (the 
true  and  rightful  expositors  of  the  state  constitution),  in  this  very  case.  All 
of  them  admit,  that  the  grant  of  an  exclusive  franchise  of  this  sort,  made 
by  the  legislature,  is  absolutely  obligatory  upon  the  legislature,  and  cannot 
be  revoked  or  resumed  ;  and  that  it  is  a  part  of  the  contract,  implied  in  the 
grant,  that  it  shall  not  be  revoked  or  resumed  ;  and  that,  as  a  contract,  it  is 
valid  to  the  extent  of  the  exclusive  franchise  granted.  So  that  the  highest 
tribunal  in  the  state  which  is  entitled  to  pass  judgment  on  this  very  point, 
has  decided  against  the  soundness  of  the  very  objection  now  stated  ; 
and  has  affirmed  the  validity  and  obligation  of  such  a  grant  of  the  franchise. 
The  question,  among  the  learned  judges,  was  not,  whether  the  grant  was 
valid  or  not ;  for  all  of  them  admitted  it  to  be  good  and  irrevocable.  But 
the  question  was,  what  was,  in  legal  construction,  the  nature  and  extent 
of  the  exclusiv(4  franchise  granted.  This  is  not  all.  Although  the  legislature 
have  an  unlimited  power  to  grant  franchises,  by  the  constitution  of  Massa- 
chusetts ;  they  are  not  intrusted  with  any  general  sovereign  power  to  recall 
or  resume  them.  On  the  contrary,  there  is  an  express  prohibition  in  the  bill 
of  rights,  in  that  constitution,  restraining  the  legislature  from  taking  any 
private  property,  except  upon  two  conditions ;  first,  that  it  is  wanted  for 
public  use  ;  and  secondly,  that  due  compensation  is  made.  So  that  the 
power  to  grant  franchises,  which  are  confessedly  property,  is  general  ;  while 
the  power  to  impair  the  obligation  of  the  grant,  and  to  resume  the  property, 
is  limited.  An  act  of  the  legislature  transcending  these  bounds,  is  utterly 
void  ;  and  so  it  has  been  constantly  held  by  the  state  judges.  The  same 
doctrine  has  been  maintained  by  this  court,  on  various  occasions  ;  and  espe- 
cially, in  Fletcher  \,  Peck,  Q  Cranch  14tt  ;  and  in  Trustees  of  Dartmouth 
College  v.  Woodward^  4  Wheat.  518. 

Another  answer  to  the  argument  has  been,  in  fact,  already  given.  It  is, 
that  by  the  grant  of  a  particular  franchise,  the  legislature  does  *not  r^aAa 
surrender  its  power  to  grant  franchises,  but  merely  parts  with  its  ^ 
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power  to  grant  the  same  fraDchisc  ;  for  it  cannot  grant  that  which  it  has 
already  parted  with.  Its  power  remains  the  same  ;  but  the  thing  on  which 
it  can  alone  operate,  is  disposed  of.  It  may,  indeed,  take  it  again  for  public 
uses,  paying  a  compensation.  But  it  cannot  resume  it,  or  grant  it  to  another 
person,  under  any  other  circumstances,  or  for  any  other  purposes.  In  truth, 
however,  the  argument  itself  proceeds  upon  a  ground  which  the  court  can- 
not act  upon  or  sustain.  The  argument  is,  that  if  the  state  legislature 
makes  a  grant  of  a  fi-anchisc  exclusive,  and  contracts  that  it  shall  remain 
exclusive,  within  ce]*tain  local  limits,  it  is  an  excess  of  power,  and  void  as 
an  abridgment  or  surrender  of  the  right  of  sovereignty,  under  the  state  con- 
stitution. But  this  is  a  point  over  which  this  court  has  no  jurisdiction.  We 
have  no  right  to  inquire,  in  this  case,  whether  a  state  law  is  repugnant  to  its 
own  constitution  ;  but  only  whether  it  is  repugnant  to  the  constitution  of 
the  United  States.  If  the  contract  has  been  made,  we  are  to  say,  whether 
its  obligation  has  been  impaired  ;  and  not  to  ascertain  whether  the  legis- 
lature could  rightfully  make  it.  Such  was  the  doctrine  of  this  court  in 
the  case  of  Jackson  v.  Lamphirey  already  cited.  3  Pet.  280-9.  But  the 
conclusive  answer  is,  that  the  state  judges  have  already  settled  that  point, 
and  held  the  present  grant  a  contract ;  to  be  valid  to  the  extent  of  the  exclu- 
sive limits  of  the  grant,  whatever  they  are. 

To  sum  up,  then,  the  whole  argument  on  this  head  :  I  maintain,  that, 
upon  the  principles  of  common  reason  and  legal  interpretation,  the  present 
grant  carries  with  it  a  necessary  implication,  that  the  legislature  shall  do 
no  act  to  destroy  or  essentially  to  impair  the  franchise  ;  that  (as  one  of  the 
learned  judges  of  the  state  court  expressed  it)  there  is  an  implied  agree- 
ment that  the  state  will  not  grant  another  bridge  between  Boston  and 
Charlestown,  so  near  as  to  draw  away  the  custom  from  the  old  one  ;  and 
(as  another  learned  judge  expressed  it)  that  there  is  an  implied  agreement 
of  the  state  to  grant  the  undisturbed  use  of  the  bridge  and  its  tolls,  so  far 
as  respects  any  acts  of  its  own,  or  of  any  persons  acting  under  its  authority. 
In  other  words,  the  state  impliedly  contracts  not  to  resume  its  grant,  or 
to  do  any  act  to  the  prejudice  or  destruction  of  its  grant.  I  maintain,  that 
there  is  no  authority  or  principle  established  in  relation  to  the  construction 
of  crow:;  grants,  or  legislative  grants,  which  does  not  concede  and  justify 
^       ,   this  doctrine.      Where  the  thing  is  given,  *the  incidents,  without 

'  J  which  it  cannot  be  enjoyed,  are  also  given  ;  ut  res  magia  valeat  quam 
pereat,  I  maintain,  that  a  different  doctrine  is  utterly  repugnant  to  all  the 
principles  of  the  common  law,  applicable  to  all  franchises  of  a  like  nature  ; 
and  that  we  must  overturn  some  of  the  best  securities  of  the  rights  of  prop- 
erty, before  it  can  be  established.  I  maintain,  that  the  common  law  is  the 
birthright  of  every  citizen  of  Massachusetts,  and  that  he  holds  the  title 
deeds  of  his  property,  corporeal  and  incorporeal,  under  it.  I  maintain,  that 
under  the  principles  of  the  common  law,  there  exists  no  more  right  in  the 
legislature  of  Massachusetts,  to  erect  the  Warren  bridge,  to  the  ruin  of 
the  franchise  of  the  Charles  River  bridge,  than  exists  to  transfer  the  latter 
to  the  former,  or  to  authorize  the  former  to  demolish  the  latter.  If  the 
legislature  does  not  mean  in  its  grant  to  give  any  exclusive  rights,  let  it  say 
so,  expressly,  directly,  and  in  terras  admitting  of  no  misconstruction.  The 
grantees  will  then  take  at  iheir  peril,  and  must  abide  the  results  of  their 
overweening  confidence,  indiseretion  and  zeal. 
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My  judgment  is  formed  upon  the  terms  of  the  grant,  its  nature  and 
objects,  its  designs  and  duties  ;  and,  in  its  interpretation,  I  seek  for  no  new 
principles,  but  I  apply  such  as  are  as  old  as  the  very  rudiments  of  the  com- 
mon law. 

But  if  I  could  persuade  myself  that  this  view  of  the  case  were  not  con- 
clusive upon  the  only  question  before  this  court,  I  should  rely  upon  another 
ground,  which,  in  my  humble  judgment,  is  equally  decisive  in  favor  of  the 
plaintiffs.  I  hold,  that  the  plaintiffs  are  the  equitable  assignees  (during 
the  period  of  their  ownership  of  the  bridge)  of  the  old  ferry,  belonging  to 
Harvard  College,  between  Charlestown  and  Boston,  for  a  valuable  consid- 
eration ;  and  as  such  assignees,  they  are  entitled  to  an  exclusive  right  to 
the  ferry,  so  as  to  exclude  any  new  bridge  from  being  erected  between 
those  places,  during  that  period.  If  Charles  River  bridge  did  not  exist,  the 
erection  of  Warren  bridge  would  be  a  nuisance  to  that  ferry,  and  would,  in 
fact,  ruin  it.  It  would  be  exactly  the  case  of  Chadwick  v.  Proprietors  of 
the  Haverhill  Bridge;  which,  notwithstanding  all  I  have  heard  to  the  con- 
trary, I  deem  of  the  very  highest  authority.  But,  independently  of  that 
case,  I  should  arrive  at  the  same  conclusion,  upon  general  principlet*.  The 
general  rights  and  duties  of  the  owners  of  the  ferries,  at  the  common  law, 
were  not  disputed  by  any  of  the  learned  judges  in  the  state  court,  to  be  pre- 
cisely the  same  in  Massachusetts,  as  in  England.  I  shall  not,  therefore, 
attempt  to  go  over  *that  ground,  with  any  further  illustrations  than  (-♦/.^o 
what  have  already,  in  another  part  of  this  opinion,  been  suggested.  *■ 
I  cannot  accede  to  the  argument,  that  the  ferry  was  extinguished  by  opera- 
tion of  law,  by  the  grant  of  the  bridge,  and  the  acceptance  of  the  annuity. 
In  my  judgment,  it  was  indispensable  to  the  existence  of  the  bridge,  as  to 
its  termini,  that  the  ferry  should  be  deemed  to  be  still  a  subsisting 
franchise  ;  for  otherwise,  the  right  of  landing  on  each  side  would  be  gone. 
I  shall  not  attempt  to  go  over  the  re«asonin^,  by  which  I  shall  maintain  this 
opinion  ;  as  it  is  examined  with  great  clearness  and  ability  by  Mr.  Justice 
Putnam,  in  his  opinion  in  the  state  court,  to  which  I  gladly  refer,  as  express- 
ing mainly  all  my  own  views  on  this  topic.  Indeed,  there  is,  in  the  whole 
of  ihat  opinion,  such  masculine  vigor,  such  a  soundness  and  depth  of  learn- 
ing, such  a  forcible  style  of  argumentation  and  illustration,  that  in  every 
step  of  my  own  progress,  I  have  sedulously  availed  myself  of  his  enlight- 
ened labors.  For  myself,  I  can  only  say,  that  I  have  as  yet  heard  no 
answer  to  his  reasoning  ;  and  my  belief  is,  that  in  a  judicial  sense,  it  is 
unanswerable. 

Before  I  close,  it  is  proper  to  notice,  and  I  shall  do  it  briefly,  another 
argument  strongly  pressed  at  the  bar  against  the  plaintiffs  ;  and  that  is, 
that  the  extension  of  the  term  of  the  franchise  of  the  plaintiffs  for  thirty 
years,  by  the  act  of  1792  (erecting  the  West  Boston  bridge,  between  Boston 
and  Cambridge),  and  the  acceptance  thereof  by  the  plaintiffs,  amounted  to 
a  surrender  or  extinguishment  of  their  exclusive  franchise,  if  they  ever  had 
any,  to  build  bridges  over  Charles  river  ;  so  that  they  are  barred  from  now 
Betting  it  up  against  the  Warren  bridge.  In  my  judgment,  there  is  no  founda- 
tion whatsoever,  either  in  law,  or  in  the  facts,  to  sustain  this  objection.  If 
any  legitimate  conclusion  be  deducible  from  the  terms  of  that  act,  it  is,  that 
the  plaintiffs,  if  they  had  claimed  any  such  exclusive  right  over  the  whole 
river,  would,  by  their  acceptance  of  the  new  term  of  years,  have  been 
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estopped  to  claim  any  damages  done  to  their  franchise  by  the  erection  of 
West  Boston  bridge  ;  and  that  their  consent  must  be  implied  to  its  erection. 
But  there  is  no  warrant  for  the  objection,  in  any  part  of  the  language  of 
the  act.  The  extension  of  the  term  is  not  granted  upon  any  condition 
whatsoever.  No  surrender  of  any  right  is  asked,  or  required.  The  clause 
extending  the  term,  purports,'in  its  face,  to  be  a  mere  donation  or  bounty 
of  the  legislature,  founded  on  motives  of  public  liberality  and  policy.  Ii  is 
granted  expressly  as  an  encouragement  to  enterprise,  and  as  a  compensation 
♦6491  *^^^*  ^^®  supposed  diminution  of  tolls,  which  West  Boston  bridge 
would  occasion  to  Charles  River  bridge  ;  and  in  no  manner  suggests 
any  sacrifice  or  surrender  of  right  whatsoever,  to  be  made  by  the  plaintiffs. 
In  the  next  place,  the  erection  of  West  Boston  bridge  was  no  luvasion, 
whatsoever,  of  the  franchise  of  the  plaintiffs.  Their  right,  as  I  have  endea- 
vored to  show,  was  limited  to  a  bridge,  and  the  travel  between  Charlestown 
and  Boston  ;  and  did  not  extend  beyond  those  towns.  West  Boston  bridge 
was  between  Boston  and  Cambridge,  at  the  distance  of  more  than  a  mile  by 
water,  and  by  land  of  nearly  three  miles  ;  and  as  the  roads  then  ran,  the 
line  of  travel  for  West  Boston  bridge  would  scarcely  ever,  perhaps  never, 
approach  nearer  than  that  distance  to  Charles  River  bridge.  The  grant, 
therefore,  could  not  have  been  founded  in  any  notion  of  any  surredder  or 
extinguishment  of  the  exclusive  franchise  of  the  plaintiffs  ;  for  it  did  not 
reach  to  such  an  extent ;  it  did  not  reach  Cambridge,  and  never  bad 
reached  it. 

As  to  the  report  of  the  committee,  on  the  basis  of  which  the  West  Boston 
bridge  was  granted,  it  has,  in  my  judgment,  no  legal  bearing  on  the  ques- 
tion.    The  committee  say,  that  they  are  of  opinion,  that  the  act  of  1785  did 
not  confer  "  an  exclusive  grant  of  the  right  to  build  over  the  waters  of 
Charles  river."  That  is  true  ;  and  it  is  equally  true,  that  the  plaintiffs  never 
asserted,  or  pretended  to  have,  any  such  right.    In  their  remonstrance  against 
the  erection  of  West  Boston  bridge,  they  assert  no  such  right ;  but  they  put 
themselves  upon  mere  equitable  considerations,  addressing  themselves  to  the 
sound  discretion  of  the  legislature.   If  they  had  asserted  such  a  broad  right, 
it  would  not  justify  any  conclusion,  that  they  were  called  upon  to  surrender,  or 
did  surrender,  their  real  and  unquestionable  rights.      The  legislature  under- 
stood itself  to  be  granting  a  boon  ;  and  not  making  a  bargain  or  asking  a 
favor.   It  was  liberal,  because  it  meant  to  be  just,  in  a  case  of  acknowledged 
hazard,  and  of  honorable  enterpnse,  very  beneficial  to  the  public.   To  suppose, 
that  the  plaintiffs  meant  to  surrender  their  present  valuable  and  exclusive 
right  of  franchise  for  thirty-four  remaining  years,  and  to  put  it  in  the  power 
of  the  legislature,  the  next  day,  or  the  next  year,  to  erect  a  bridge,  toll  or  free, 
which  by  its  contiguity  should  ruin  theirs,  or  take  away  all  their  profits  ;  is 
a  supposition,  in  my  judgment,  truly  extravagant,  and  without  a  scintilla 
of  evidence  to  support  it.     The  burdens  of  maintaining  the  bridge  were  to 
remain  ;  the  payment  of  the  annuity  to  Harvard  College  was  to  remain  : 
^      ^  and  yet,  upon  this  ^supposition,  the  extension  of  the  term  of  their 
-■  charter,  granted  in  the  shape  of  a  bounty,  would  amount  to  a  right 
to  destroy  the  franchise  the  next  day,  or  the  next  hour,  at  the  pleasure  of 
the  legislature.     I  cannot  perceive,  upon  what  ground  such  an  implication 
can  be  made  ;  an  implication,  not  arising  from  any  words  or  intent  expressed 
on  the  face  of  the  act,  or  fairly  inferrible  from  its  purposes ;  and  wholly 
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repagnant  to  the  avowed  objects  of  the  grant,  which  are  to  confer  a 
benefit,  and  not  to  impose  an  oppressive  burden,  or  create  a  ruinous 
oonapetition. 

Upon  the  whole,  my  judgment  is,  that  the  act  of  the  legislature  of  Mas- 
sachusetts granting  the  charter  of  Warren  Bridge,  is  an  act  impairing  the 
obligation  of  the  prior  contract  and  grant  to  the  proprietors  of  Charles  River 
bridge  ;  and,  by  the  constitution  of  the  United  States,  it  is,  therefore,  utterly 
void.  I  am  for  reversing  the  decree  to  the  state  court  (dismissing  the  bill)  ; 
and  for  remanding  the  cause  to  the  state  court  for  further  proceedings,  as 
to  law  and  justice  shall  appertain. 

Thompson,  Justice. — The  opinion  delivered  by  my  brother,  Mr.  Justice 
Story,  I  have  read  over  and  deliberately  considered.  On  this  full  con- 
sideration, I  concur  entirely  in  all  the  principles  and  reasonings  contained  in 
it ;  and  I  am  of  opinion,  the  decree  of  the  supreme  judicial  court  of  Massa- 
chusetts should  be  reversed. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
supreme  judicial  court,  holden  in  and  for  the  county  of  Suffolk,  in  the  com- 
monwealth of  Massachusetts,  and  was  argued  by  counsel :  On  consideration 
whereof,  it  is  ordered,  adjudged  and  decreed  by  this  court,  that  the  decree 
of  the  said  supreme  judicial  court  in  this  cause  be  and  the  same  is  hereby 
affirmed,  with  costa. 
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AOnON. 
See  Etidinoi,  1. 

ACTIONS  ON  BILLS  OF  EXCHANGE. 

1.  A  suit  may  be  brought  against  the  drawer 
and  indorser  of  a  bill  of  exchange  on  ite 
non-acceptance;  the  undertaking  of  the 
drawer  and  indorRer  is,  that  the  drawee  8haU 
accept  and  pay;  and  the  liability  of  the 
drawer  only  attaches, when  the  drawee  refuses 
to  accept,  or  haying  accepted,  refuses  to  pay. 
A  refusal  to  accept  ift,  then,  a  breach  of  the 
contract,  upon  the  happening  of  which,  a 
right  of  action  instantly  accrues  to  the  payee, 
to  recover  from  the  drawer  the  yalue  express- 
ed in  the  bill,  that  being  the  consideration 
the  payee  gave  for  it ;  such  also  is  the  under- 
taking of  an  indorser,  before  the  bill  is  pre- 
sented  for  acceptance,  he  being  in  fact  a 
new  drawer  of  the  same  bill,  upon  the  terms 
expressed  on  its  face.     ^Mm$  ▼.  Gee, .  .*80 


AOTS  OF  CONGRESS  RELATIVE  TO  THE 
SLAVE  TRADE. 

1.  Certain  persons,  who  were  slaves  in  the  state 
of  Louisiana,  were,  by  their  owners,  taken 
to  France,  as  servants ;  and  after  some  time, 
were,  by  their  own  consent,  sent  back  to 
New  Orleans  ;  some  of  them,  under  declara- 
ation  from  their  proprietors,  that  they  should 
be  free ;  and  one  of  them,  after  her  arrival, 
was  held  as  a  slave.  The  ships  in  which 
these  penons  were  passengers,  were,  after 


arrival  in  New  Orleans,  libelled  for  alleged 
breaches  of  the  act  of  congress  of  April  20th, 
1818,  prohibiting  the  importation  of  slaves 
into  the  United  States  :  IJeidy  that  the  pro- 
visions of  the  act  of  congress  did  not  apply 
to  such  cases  ;  the  object  of  the  law  was  to 
put  an  end  to  the  slave  trade,  and  to  prevent 
the  introduction  of  slaves  from  foreign  coun- 
tries. The  language  of  the  statute  cannot 
properly  be  applied  to  persons  of  color,  who 
were  domiciled  in  the  United  States,  and  who 
are  brought  back  to  their  place  of  residence, 
after  their  temporary  absence.  7*A«  Oaronrte^ 
and  The  Fortune *78 

ADMIRALTT 

.  The  admiralty  has  no  jurisdiction  in  matters 
of  account,  between  part-owners.  The  Steam- 
boaiOrleant *176 

1.  The  master,  even  in  a  case  of  maritime  ser- 
vices, has  no  lien  upon  the  vessel  for  the 
payment  of  them Id. 

.  The  jurisdiction  of  courts  of  admiralty,  in 
cases  of  part-owners,  having  unequal  inter- 
ests and  shares,  is  not,  and  never  has  been, 
applied  to  direct  a  sale,  upon  any  dispute 
between  them  as  to  the  trade  and  navigation 
of  the  ship  engaged  in  maritime  voyages, 
properly  so  called.  The  majority  of  the 
owners  have  a  right  to  employ  the  ship,  on 
such  voyages  as  they  please ;  giving  a  stipu- 
lation to  the  dissenting  owners  for  the  safe 
return  of  the  ship,  if  the  latter,  upon  a  proper 
libel  filed  in  the  admiralty,  require  it ;  and 
the  minority  of  the  owners  may  employ  the 
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ship,  in  the  like  manner,  if  the  majority  de- 
cline to  employ  her  at  all Id. 

4.  The  admiralty  has  no  jarisdiction  over  a 
yesBel  not  engaged  in  maritime  trade  and 
navigation ;  though,  on  her  yoyages,  she  may 
have  touched,  at  oue  terminus  of  them,  in 
tide>water,  her  employment  having  been 
substantially  on  other  waters.  The  true  test 
of  its  jurisdiction  in  all  cases  of  this  sort,  is 
whether  the  vessel  is  engaged,  substantially, 
in  maritime  navigation,  or  in  interior  navi- 
gation and  trade,  not  on  tide- waters Id, 

6.  The  jurisdiction  of  courts  of  admiralty  is 
limited,  in  matters  of  contract,  to  those,  and 
those  only,  which  are  maritime. Id. 

6.  Contracts  for  the  navigation  of  steamboats, 
employed  substantially  on  other  than  tide- 
waters, or  interior  navigation  and  trade,  are 
not  the  subjects  of  admiralty  jurisdiction .  Id, 

ADMIRALTY  JURISDICTION. 

1.  The  master's  wages  are  not  a  lien  upon  the 
vessel.    TA«  Steamboat  Orleane, *175 

ADMIRALTY  PRACTICE. 

1.  It  is  very  irregular,  and  against  the  known 
principles  of  courts  of  admiralty,  to  allow,  in 
a  libel  in  rem^  and  quaei  for  possession,  the 
introduction  of  any  other  matters  of  an 
entirely  different  character ;  such  as  an  ac- 
count of  the  vessel's  earnings,  or  the  claim 
of  a  part-owner  for  his  wages  and  advances 
as  master.    The  Steamboat  Orleans «175 

ADVERSE  POSSESSION  OF  LAND. 

1.  It  is  well  settled,  that  to  constitute  an  adverse 
possession  of  land,  there  need  not  be  a  fence, 
a  building,  or  other  improvement  made ;  it 
BuflSces  for  this  purpose,  that  visible  noto- 
rious acts  are  exercised  on  the  premises  in 
controversy,  for  twenty-one  years,  after  an 
entry  under  a  claim  and  color  of  title.  Lessee 
of  Emng  v.  Burnett *41 

2.  Where  acts  of  ownership  have  been  done 
upon  land,  which,  from  their  nature,  indicate 
a  notorious  claim  of  property  in  it,  and  are 
continued  for  twenty-one  years,  with  a 
knowledge  of  an  adverse  claimant,  without 
interruption,  or  an  adverse  entry  by  him,  for 
twenty-one  years;  such  acts  are  evidence 
of  an  ouster  of  a  former  owner,  and  of 
an  actual  adveise  possession  against  him; 
if  the  jury  think  the  property  was  not 
susceptible  of  a  more  strict  and  definite 
possession  than  had  been  held Id. 

8.  Neither  actual  occupation  nor  cultivation  are 
necessary   to  constitute  actual  possession, 
when  the  property  is  so  situated  as  not  to 
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admit  of  any  permanent  useful  improve- 
ment ;  and  the  continued  claim  of  the  party 
has  been  evident  ed  by  public  acts  of  owner- 
ship, such  as  he  would  exercise  over  property 
which  he  claimed  in  his  own  right,  and  could 
not  exercise  over  property  which  he  did  not 

cUim Id, 

4.  An  adverse  possession  for  twenty-one  years, 
under  claim  or  color  of  title,  merely  void,  is 
a  bar  to  a  recovery  under  an  elder  title  by 
deed,  although  the  adverse  holder  may  have 
had  notice  of  this  deed Id^ 


ANTICHRESIS 


1.  L.  conveyed,  in  1822,  in  fee-simple,  to  F. 
k  S.  certain  real  estate  in  New  Orleans,  by 
deed,  for  a  sum  of  money  paid  to  him  ;  and 
took  from  them  a  counter-letter,  signed  by 
them,  by  which  it  was  agreed,  that  on  the 
payment  of  a  sum  stated  in  it,  on  a  day 
named,  the  property  should  be  reconveyed 
by  thein  to  L.,  and  if  not  so  paid,  the  pro- 
perty should  be  sold  by  an  auctioneer ;  and 
after  repaying,  out  of  the  proceeds,  the  sum 
mentioned  in  the  counter-letter,  the  balance 
should  be  paid  to  L.  The  money  was  not 
paid  on  the  day  appointed,  and  a  further  time 
was  given  for  its  payment,  with  additional 
interest  and  charges  ;  and  if  not  paid  at  the 
expiration  of  the  time,  it  should  be  sold  by  an 
auctioneer  ;  an  agreement  was,  at  the  same 
time,  made  by  L.,  that  the  oounter-letter 
should  be  belivered  up  to  F.  k  S.  and  can- 
celled. The  money  not  being  paid,  it  was 
again  agreed  between  the  parties,  that  if, 
on  a  subsequent  day  fixed  upon,  it  should 
not,  with  an  additional  amount  for  interest, 
&c.,  be  paid,  the  property  should  belong 
absolutely  to  F.  &  S. ;  the  money  was  not 
paid,  and  F.  &.  S.  afterwards  held  the  prop- 
erty as  their  own.  The  court  held  this 
transaction  to  be  an  antichresis^  according  to 
the  civil  code  of  Louisiana  ;  and  on  a  bill 
filed  in  the  district  couit  of  the  United 
States  for  the  eastern  district  of  Louisiana, 
in  188id,  decreed,  that  the  rents  and  profits 
of  the  estate  should  be  accounted  for  by  S., 
who  had  become  the  sole  owner  of  the  pro- 
perty, by  purchase  of  F.*s  moiety,  and  that 
the  property  should  be  sold  by  an  auctioneer, 
unless  the  baknoe  due  S.,  after  charging  the 
sum  due  at  the  time  last  agreed  upon  for 
the  payment  of  the  money,  and  legal  interest, 
with  all  the  expenses  of  the  estate,  deducting 
the  rents  and  profits,  should  be  paid  to  S.; 
and  on  payment  of  the  balance  due  S.,  the 
residue  should  be  paid  to  the  legal  represen- 
tative of  L.     LhfiMffiton  v.  Story *851 

2.  Under  the  law  of  Louisiana,  there  are  two 
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kinds  of  pledgee — the  pawn  and  the  anti- 
chresis. A  thing  is  said  to  be  pawned,  when 
a  movable  is  given  as  a  security  ;  tlie  afUt- 
ehrttia  is,  when  the  security  given  consiBts 
in  immiivables Id, 

3.  The  antichreHU  must  be  reduced  to  writing. 
The  creditor  acquires  by  this  contract  the 
right  of  reaping  the  fruits  or  other  rewards 
of  the  immovables  given  to  him  in  pledge  ; 
on  condition  of  deducting,  annually,  their 
proceeds,  from  the  interest,  if  any  should  be 
due  to  him,  and  afterwards  from  tiie  prin- 
cipal of  his  debt  ;  the  creditor  is  bound, 
unless  the  contrary  is  agreed  on,  to  pay 
the  taxes,  as  well  as  the  annual  charges 
of  the  property  given  to  him  in  pledge ; 
he  is  likewise  bound,  under  the  penalty  of 
damages,  to  provide  for  the  keeping  and 
necessary  repairs  of  the  pledged  estate  ; 
and  may  lay  out,  from  the  revenues  of  the 
estate,  sufficient  for  such  expenses Id. 

4.  The  creditor  does  not  become  proprietor 
of  the  pledged  immovables,  by  the  failure  of 
payment  at  the  stated  time;  any  clause  to 
the  contrary  is  null :  and  in  that  case,  it 
is  only  lawful  for  him  to  sue  his  debtor 
before  the  court,  in  order  to  obtain  a  sen- 
tence against  him,  and  to  cause  the  objects 
which  have  been  put  into  his  hands  to  be 
seixed  and  sold Id, 

6.  The  debtor  cannot,  before  the  full  payment 
of  his  debt,  claim  the  enjoyment  of  the  im- 
movables which  he  has  given  in  pledge  ;  but 
the  creditor,  who  wishes  to  free  himself 
from  the  obligations  under  the  antichresis, 
may  always,  unless  he  has  renounced  this 
right,  compel  the  debtor  to  retake  the  enjoy- 
ment of  his  immovables Id, 

6.  The  doctrine  of  prescription,  under  the  civil 
law,  does  not  apply  to  this  case,  which  is  one 
of  pledge ;  and  if  it  does,  the  time  before 
the  institution  of  this  suit  had  not  elapsed,  in 
which,  by  the  law  of  Louisiana,  a  person  may 
sue  for  immovable  property Id. 

7.  By  the  contract  of  antichreais,  the  possession 
of  the  property  is  transferred  to  the  person 
advancing  the  money ;  in  case  of  failure  to 
pay,  the  property  is  to  be  sold  by  judicial 
process ;  and  the  sura  which  it  may  bring, 
over  the  amount  for  what  it  was  pledged, 
is  to  be  paid  to  the  person  making  the 
pledge Id. 

APPEAL. 

I.  No  appeal  lies  from  the  decree  of  a  district 
judge  of  the  United  States,  on  a  petition 
presented  by  the  defendant,  under  the  2d 
section  of  the  "  act  providing  for  the  better 
organization  of  the  treasury  department;** 
where  an  order  had  issued  by  the  solicitor  of 


the  treasury  to  the  marshal  of  the  United 
States,  and  the  property  of  an  alleged  debtor, 
the  petitioner,  had  been  seized  and  was  about 
to  be  sold  to  satisfy  the  alleged  debt;  no 
appeal  by  the  government  is  authorized  by 
the  act,  and  the  general  law  giving  appeals 
does  not  embrace  the  case.  United  States 
V.  Coz •162 

2.  The  law  is  the  same,  where  an  ap|)eal  was 
taken  from  the  di.<«trict  judge  to  the  circuit 
court,  and  an  appeal  taken  thence  to  the 
supreme  court;  and  where  an  appeal  was 
taken  to  the  supreme  court,  from  the  district 
judge  of  Louisiana,  having  the  powers  of 
a  circuit  court  United  States  v.  Nuurse, 
cited  and  confirmed Id. 

3.  The  act  of  congress  gives  to  the  district 
judge  a  special  jurisdiction,  which  he  may 
exercise  at  his  discretion,  while  holding  the 
district  court,  or  at  any  other  time;  ordina- 
rily,  as  district  judge,  he  has  no  chancery 
powers  ;  but  in  proceedings  under  this  stat- 
ute, he  is  governed  by  the  rules  of  chancery, 
which  apply  to  injunctions,  except  as  to  the 
answer  of  the  government Id 


BARRATRY. 
See  Imsdramci. 


BILLS  OF  CREDIT. 

1.  The  term»,  bills  of  credit,  in  their  mercantile 
sense,  comprehend  a  great  variety  of  evidences 
of  debt,  which  circulate  in  a  commercial 
country ;  in  the  early  history  of  banks,  it  seems, 
their  notes  were  generally  denominated  **  bills 
of  credit,'*  but  in  modern  times,  they  have 
lost  that  designation,  and  are  either  called 
bank-bills,  or  bank  notes.  But  the  inhibi- 
tions of  the  constitution,  apply  to  bills  of 
credit,  in  a  limitod  sense.  Briscoe  v.  Bank 
of  t/ie  Commofitoea/th  of  Kentucky '.*268 

2.  The  definition  of  a  bill  of  credit,  which 
includes  all  classes  of  bills  of  credit  emitted 
by  the  colonies  or  states,  is  a  paper  issued  by 
the  sovereign  power,  containing  a  pledge 
of  its  faith,  and  designed  to  circulate  as 
money Id. 

8.  A  state  cannot  emit  bills  of  credit,  or,  in 
other  words,  it  cannot  issue  that  description 
of  paper,  to  answer  the  purposes  of  currency, 
which  was  denominated,  before  the  adoption 
of  the  constitution,  bills  of  credit;  but  a 
state  may  grant  acts  of  incorporation  for  the 
attainment  of  those  objects,  which  are  essen- 
tial to  the  interests  of  society  ;  this  power  is 
incident  to  sovereignty,  and  there  is  no 
limitation    on    its   exercise    by   the   states, 
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in  the  oonstUution,  in  respect  to  the  incor- 
poration of  banks Id. 

4.  To  constitute  a  bill  of  credit,  within  the  con- 
stitntion,  it  must  be  issued  by  a  state,  on  the 
faith  of  the  state  ;  and  designed  to  circulate 
afl  money ;  it  must  be  a  paper  which  circu- 
lates on  the  credit  of  the  state,  and  so  re- 
ceived and  used  in  the  ordinary  business 
of  life.  The  indiyidual  or  committee  who 
issues  it,  must  have  power  to  bind  the  state ; 
they  must  act  as  agents;  and  of  course, 
do  not  incur  any  personal  responsibility,  nor 
impart,  as  individuals,  any  credit  to  the 
paper.  These  are  the  leading  characteristics 
of  a  bill  of  credit,  which  a  state  cannot 
emit Id. 

6.  When  a  state  emits  bills  of  credit,  the 
amount  to  be  issued  is  fixed  by  law  ;  as  also 
the  fund  out  of  which  they  are  to  be  paid, 
if  any  fund  be  pledged  for  their  redemption  ; 
and  they  are  issued  on  the  credit  of  the  state, 
which  in  some  form  appears  on  the  face  of 
the  notes,  or  by  the  signature  of  the  person 
who  issues  them id, 

BILLS  OF  EXCEPTION. 

1.  In  the  ordinary  course  of  things,  on  the  trial 
of  a  cause  before  a  jury,  if  an  objection  is 
made  and  overruled,  as  to  the  admission  of 
evidence,  and  the  party  does  not  take  any 
exception,  he  is  understood  to  waive  it; 
the  exception  need  not,  indeed,  then,  be  put 
in  form,  or  written  out  at  large,  and  signed ; 
but  it  is  sufficient,  if  it  be  taken,  and  the 
right  reserved  to  put  it  in  form,  within  the 
time  prescribed  by  the  practice,  or  the  rules 
of  the  court.     Poole  y.  Fleeger *185 

BILLS  OF  EXCHANGE  AND  FROMISSORT 
NOTES. 

1.  An  action  may  be  maintained  on  a  prom- 
issory note  made  in  favor  of  McM.  k  F.,  in 
the  name  of  McM.,  F.  having  no  interest  in 
the  note;  the  same  having  been  given  to 
McM.  by  F.,  on  the  dissolution  of  a  partner- 
ship which  had  existed  between  McM.  and  F., 
for  McM.*s  share  of  the  partnership  property. 
Although  the  makers  of  the  note  and  F. 
were  citizens  of  Louisiana,  a  suit  on  the 
note  was  properly  brought  in  the  United 
States  court  of  Louisiana ;  McM.,  who  at 
the  time  the  note  was  given,  and  the  suit  was 
brought,  was  a  citizen  of  Ohio.  McMicken 
V.  Wd>b ♦26 

2.  An  indorsement  in  blank  on  a  promissory 
note,  authorizes  the  filling  it  up,  either  be- 
fore or  after  action  brought,  with  the  name 
of  the  party  for  whose  use  the  suit  may  be 
brought ;  and   if  the  holder,  though  the  in- 
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dorsee,  is  a  citizen  of  another  state,  he  may 
sue  on  the  note,  in  the  courts  of  the  United 
States,  although  the  maker  and  payee  of  the 
note  were  citizens  of  the  same  state,  and  not 
of  the  state  of  which  the  plaintiff  is  a  citizen. 
EktoMY.Oee *80 

8.  The  bond  fide  holder  of  a  bill  of  exchange 
has  a  right  to  write  over  a  blank  indorse- 
ment, directing  to  whom  the  bill  shall  be 
paid,  at  any  time  before  or  after  the  institution 
of  a  suit ;  this  is  the  settled  doctrine  in  the 
English  and  American  courts ;  and  the  holder, 
by  writing  such  direction  over  a  blank  in- 
dorsement, ordering  the  money  to  be  paid  to 
a  particular  person,  does  not  become  an 
indorser Id. 

4.  A  suit  may  be  brought  against  the  drawer 
and  indorser  of  a  bill  of  exchange,  on  its  non- 
acceptance  ;  the  undertaking  of  the  drawer 
and  indorser  is,  that  the  drawee  will  accept 
and  pay  ;  and  the  liability  of  the  drawer 
only  attaches,  when  the  drawee  refuses  to 
accept,  or  having  accepted,  fails  to  pay.  A 
refusal  to  accept  is,  Uien,  a  breach  of  tlie 
contract,  upon  the  happening  of  which,  a 
right  of  action  instantly  accrues  to  the 
payee,  to  recover  from  the  drawer  the  value 
expressed  in  the  bill;  that  being  the  con- 
sideration the  payee  gave  for  it ;  such  also  is 
the  undertaking  of  an  indorser,  before  the 
bill  has  been  presented  for  acceptance,  he 
being,  in  fact,  a  new  drawer  of  the  same  bill, 
upon  the  terms  expressed  on  its  face  .../<<. 

See  JnusoicTioN,  1,  2. 

BOUNDARIES  OF  STATES. 

1.  It  is  a  part  of  the  general  right  of  sover- 
eignty, belonging  to  independent  nations,  to 
establish  and  fix  the  disputed  boundaries 
between  their  respective  limits ;  and  the 
boundaries  so  established  and  fixed  by  com- 
pact between  nations,  become  conclusive  on 
all  the  subjects  and  citizens  thereof,  and 
bind  their  rights,  and  are  to  be  treated,  to 
all  intents  and  purposes,  as  their  real  bound- 
aries. This  right  is  expressly  recognised  to 
exist  in  the  states  of  the  Union,  by  the  con- 
stitution of  the  United  States ;  and  is  guarded 
in  its  exorcise,  by  a  single  limitation  or 
restriction  only,  requiring  the  consent  of 
congress.     PooU  v.  Fleeger ♦ISS 

CASES  CITED. 

1.  Bank  of  the  Commonwealth  of  Kentucky  v. 
Wister,  2  Pet.  816.  Bruooe  v.  Common^- 
wealth  Bank  of  Kentucky. •267 

2.  Bank  of  the  United  States  v.  Dunn,  6  Pet 
61.     United  States  y.  Leffier •M 

8.  Bank  of  the  United  States  v.  Planters*  Bank 
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of  Georgia,  9  Wht^L  904.     BrUeoe  v.  Com- 

monwealih  Bank  of  KerUueky *257 
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6.  Columbia  Insurance  Company  v.  Lawrence, 
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Charles  River  Bridge  v.  Warren  Bridge. .  ^420 

13.  Satteriee  v.  Mathewson,  2  Pet  413.  Charles 
River  Bridge  v.  Warren  Bridge *420 

i4.  The  Steamboat  Jeffe.son,  10  Wheat  429. 
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CKRTIFIOATB  OP  DIVISION. 
See  Discontinuance. 


CHANCERY. 

1.  The  appellants  filed  a  bill  in  the  circuit  court 
of  Pennsylvania,  claiming  to  have  a  bond 
and  mortgage  cancelled  and  delivered  up  to 
them ;  they  alleged,  that  the  same  was  given 
without  consideration ;  was  induced  by 
threats  of  a  prosecution  for  a  criminal  offence 
against  the  husband  of  the  mortgagor ;  and 
that  the  instrumenta  were,  therefore,  void  ; 
and  that  they  were  obtained  by  the  influence 
the  mortgagee,  exercised  over  the  mortgagor, 
he  being  a  clergyman,  and  her  religious  visi- 
tor ;  and  her  mind  being  weak  or  impaired. 
The  circuit  court  of  Pennsylvania  dismissed 
the  bill ;  and  on  appeal  to  this  court,  the  de- 
cree of  the  circuit  court  was  affirmed.  Jack- 
sonv.Ashton *229 

2.  A  court  of  chancery  will  often  refuse  to  en- 
force a  contract,  when  it  would  also  refuse 
to  annul  it ;  in  such  a  case,  the  parties  are 
left  to  their  remedy  at  law Jd. 

S.  No  admissions  in  an  answer  to  a  bill  in  chan- 
cery can,  under  any  circumstances,  lay  the 
foundation    for   relief    under   any    specific 


head  of  equity,  unless  it  be  substantially  set 
forth  in  the  bill. Id. 

See  Contract. 

CHANCERY  PRACTICE. 

1.  The  22d  rule  for  the  regulation  of  equity 
practice  in  the  circuit  courts,  is  understood 
by  this  court  to  apply  to  matters  applic- 
able to  the  merits,  and  not  to  mere  pleas  to 
the  jurisdiction ;  and  especially,  to  those 
founded  on  any  personal  disability,  or  per- 
son  .1  character,  of  the  party  suing,  or  to 
any  pleas  merely  in  abatement.  Livingston 
V.  Story ♦SSI 

2.  The  rule  does  not  allow  a  defendant,  instead 
of  filing  a  formal  demurrer  or  a  plea,  to  insist 
on  any  special  matter,  in  his  answer,  and 
have  also  the  benefit  thereof,  as  if  he  had 
pleaded  the  same  matter  and  demurred  to 
the  bill.  In  this  respect,  the  rule  is  merely 
atfirmative  of  the  general  rule  of  the  court  of 
chancery;  in  which  matters  in  abatement, 
and  to  the  jurisdiction,  being  preliminary  in 
their  nature,  must  be  taken  advantage  of  by 
plea,  and  cannot  be  taken  advantage  of  in  a 
general  answer,  which  necessarily  admits  the 
right  and  capacity  of  the  party  to  sue. .  ..Id. 

See  Chancxbt,  8. 

CHARTERED  PROPERTY. 

1.  In  exercising  the  high  powers  conferred 
upon  the  supreme  court  of  the  United  States, 
by  the  constitution,  the  court  are  fully  sen- 
sible that  it  is  their  duty  to  deal  with  the 
gi-eat  and  extensive  interests  (chartered  pro- 
perty), with  the  utmost  caution,  guarding,  so 
far  as  they  have  power  so  to  do,  the  rights 
of  property,  at  the  same  time,  carefully 
abstaining  from  any  encroachment  on  the 
rights  reserved  to  the  states.  Charles  River 
Bridge  v.  Warreti  Bridge ^420 

See  Conbtitdtional  Law:  Eminent  Domain  : 
Public  Grants. 

COMMERCE. 

1.  Construction  of  the  provision  of  the  consti- 
tution of  the  United  States,  giving  to  congress 
the  right  to  regulate  commerce.  New  York 
v.  MUn "102 

COMPACTS  BETWEEN  STATES. 

1.  The  construction  of  a  compnct  between  the 
states  of  Virginia  and  Pennsylvania,  is  not 
to  be  settled,  by  the  laws  or  decisions  of 
either  of  those  states ;  but  by  the  compact 
itself.     Marfan  v.  Sifk •I 
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2.  The  decision  of  a  qaestion  of  the  conRtnic- 
tion  of  such  a  compaet,  is  not  to  be  collected 
from  the  deci^tions  of  either  state,  but  is  one 
of  nn   international  character Id. 

8.  Coustruotioii  of  the  compact  between  the 
state  of  Kentucky  and  the-  state  of  Tennessee, 
made  in  1820,  fixing  the  boundary  hue  be- 
tween those  states.    Poole  v.  Fleeger. .  .•185 

4.  It  is  a  part  of  the  general  right  of  sovereignty, 
belonging  to  independent  nations,  to  establish 
and  fix  the  disputed  boundaries  between 
their  respective  liuiits  ;  and  the  boundaries 
00  established  and  fixed  by  compact  between 
nations,  become  conclusive  upon  all  the  sub- 
jects and  citizens  thereof,  and  bind  their 
rights  ;  and  are  to  be  treated,  to  all  intents 
and  purposes,  as  the  real  boundaries.  This 
right  is  expressly  recognised  to  exist  in  the 
states  of  the  Union,  by  the  constitution  of 
the  United  States,  and  is  guarded  in  its  exer- 
cise by  a  single  limitation  or  restriction  only, 
requiring  the  consent  of  congress Id, 


CONSIDERATION. 
See  Contract,  1 . 

CONSTITUTIONAL  ACTION. 

1.  A  uniform  course  of  action,  involving  the 
right  to  the  exercise  of  an  important  power 
by  the  state  governments,  for  half  a  century  ; 
and  this  almost  without  question,  is  no 
unsatisfactory  evidence  that  the  power  is 
rightfully  exercise*!.  Briscoe  v.  Bank  of 
Oie  CotnmonweaUh  of  Kentucky *257 

CONSTITUTIONAL  LAW. 

I.  The  provision  of  the  act  concerning  pas- 
sengers in  vessels  arriving  in  the  port  of 
New  York,  passed  by  the  legislature  of  New 
York,  in  February  1824,  which  requires  that 
the  master  of  every  vessel  arriving  in  New 
York,  from  any  foreign  port,  or  from  a  port 
of  any  of  the  states  of  the  United  States, 
other  than  New  York,  under  certain  penalties 
prescribed  in  the  law,  within  twenty-four 
hours  after  his  arrival,  to  make  a  report  in 
writing,  containing  the  names,  ages,  and  last 
legal  settlement  of  every  person  who  shall 
have  been  on  board  the  vessel  commanded 
by  him,  during  the  voyage ;  and  if  any  of 
the  passengers  shall  have  gone  on  board  any 
other  veseel,  or  shall,  during  the  voyage, 
have  been  landed  at  any  place,  with  a  view  to 
pix>ceed  to  New  York,  that  the  same  shall  be 
stated  in  the  report — docs  not  assume  to 
regulate  commerce  between  the  port  of  New 
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York  and  foreign  porta ;  and  00  much  of 
the  Raid  act  is  constitutional.  1VW0  York  ▼. 
Miln *103 

2.  A  state  has  the  same  undeniable  and  un- 
limited jurisdiction  over  all  persons  and 
things  within  its  territorial  limits,  as  an? 
foreign  nation ;  when  that  jurisdiction  is  not 
surrended,  or  restrained  by  the  constitution 
of  the  United  States Id. 

8.  It  is  obvious,  that  the  passengers  laws  of  the 
United  States  only  aifect,  through  the  power 
over  navigation,  the  passengers,  whilst  on 
their  voyage,  and  until  they  have  landed ; 
after  that,  and  when  they  have  ceased  to  haye 
any  connection  with  the  ship,  and  when, 
therefore,  they  have  ceased  to  be  passengers, 
the  acts  of  congress  applying  to  them  as 
such,  and  only  professing  to  legislate  in 
relation  to  them  as  such,  have  performed 
their  office;  and  can,  with  no  propriety  of 
language,  be  said  to  come  into  conflict  with 
the  law  of  a  state;  whose  operation  only 
begins,  where  that  of  the  laws  of  congress 
ends ;  whose  operation  is  not  even  on  the 
same  subject ;  because,  although  the  person 
on  whom  it  operates  is  the  same,  yet,  having 
ceased  to  be  a  passenger,  he  no  longer  stands 
in  the  only  relation  in  which  the  laws  of  con- 
gress either  professed  or  intended  to  act 
upon  him Id. 

4.  The  legislature  of  Kentucky,  in  1820,  passed 
an  act  establishing  a  bank,  by  the  name  of 
"  The  Bank  of  the  Commonwealth  of  Ken- 
tucky," making  the  president  and  directors 
a  corporation,  capable  of  suing  and  being 
sued, and  of  holding  and  selling  property;  the 
bank  was  authorized  to  issue  notes,  and  had 
a  capital  of  two,  and  afterwards  three  mil- 
lions of  dollars,  to  be  paid  by  all  moneys 
paid  into  the  state  treasury  for  the  state 
▼scant  lands,  and  other  property  of  the  state 
^, ;  the  bank  had  authority  to  receive  money 
on  deposit,  to  make  loans,  and  to  issue  promis- 
sory notes ;  and  it  was,  exclusively,  the  prop- 
erty of  the  commonwealth.  The  notes  were 
issued  in  the  common  form  of  bank-notes, 
signed  by  the  president  and  cashier.  The 
legislature  afterwards  gave  defendants  in 
execution,  a  right  to  stay  the  same  for 
two  years,  if  the  plaintiff  refused  to  re- 
ceive the  notes  of  the  bank  in  payment  of 
the  debt  due  on  the  same  :  Held^  that  the 
notes  of  the  bank  were  not  bills  of  credit 
within  the  meaning  of  the  constitution  of 
the  United  States.  Briscoe  V.  Bank  of  the 
CommonioeaUh  of  Kentucky *257 

R.  To  constitute  a  bill  of  credit,  within  the  oon- 
Ptitution,  it  roust  be  issued  by  a  state,  on  the 
faith  of  the  state,  and  designed  to  circulate 
as  money  ;  it  must  be  a  paper  which  circu- 
lates on  the  credit  of  the  state ;  and  so  re* 
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oeWed  and  used  in  the  ordinary  buBioess  of 
lifo ;  th')  indiridual  or  committee  who  issue 
it,  must  have  power  to  bind  the  state ;  they 
must  act  as  agents,  and  of  course,  do  not 
incur  any  personal  responsibility,  nor  impart, 
as  individuals,  any  credit  to  the  paper.  These 
are  the  leading  characteristics  of  a  bill  of 
credit,  which  a  state  cannot  emit ;  the  notes 
issued  by  the  Bank  of  the  Commonwealth 
of  Kentucky  have  not  these  characteris- 
tics   Id, 

6.  When  a  state  emits  bills  of  credit,  the 
amount  to  be  issued  is  fixed  by  law  ;  as  also 
the  fund  out  of  which  they  are  to  be  paid,  if 
any  fund  be  pledged  for  their  redemption  : 
and  they  are  issued  on  the  credit  of  the 
state,  which  in  some  form  appears  upon 
the  face  of  the  notes,  or  by  the  signature 
of  the  person  who  issues  them Id, 

7.  The  legislature  of  Massachusetts  granted  to 
Harvard  College  the  liberty  and  power  to 
dispose  of  a  ferry  from  Charlestown,  over 
Charles  river,  to  Boston,  and  to  receive  a  rent 
for  the  same;  afterwards,  the  legislature 
incorporated  a  company  to  erect  a  bridge 
over  Charles  river,  in  the  place  where  the 
ferry  had  been  set  up  and  was  in  use,  the 
company  paying  annually  to  the  college  the 
sum  of  200/. ;  the  charter  gave  the  compauy 
the  right  to  take  tolls  for  forty  years,  and 
afterwards  extended  the  same  to  seventy 
years.  Before  the  forty  years  expired,  the 
legislature  authorized  the  erection  of  an- 
other bridge  from  Boston  to  Charlestown,  on 
Charles  river,  so  near  to  the  first  bridge  as 
injuriously  to  affect  the  tolls  of  the  same, 
and  this  bridge  afterwards  became  free ;  the 
proprietors  of  the  first  bridge  applied  to  the 
supreme  judicial  court  of  Massachusetts,  to 
restrain,  by  an  injunction,  the  construction 
of  the  second  bridge,  and  subsequently,  for 
payment  of  the  tolls  taken,  and  for  general 
relief.  The  court  of  Massachusetts  dis- 
missed the  bill,  and  the  case  was  brought  up 
by  writ  of  error  to  the  supreme  court  of  the 
United  States,  under  the  provisions  of  the 
2ftth  section  of  the  judiciary  act  of  1789,  on 
the  ground,  that  the  first  charter  granted  was 
a  contract,  and  that  the  grant  of  the  second 
charter  was  a  violation  of  it.  The  court 
affirmed  the  decree  of  the  superior  court  of 
Massachusetts.  Charlea  River  Bridge  v. 
Warren  Bridge *420 

8.  A  state  law  may  be  retrospective  in  its 
character,  and  may  divest  vested  rights,  and 
yet  not  violate  the  constitution  of  the  United 
States  ;  unless  it  also  impairs  the  obligation 
of  oontracta Id. 

Sit  BiLLi  or  Cridr. 


CONSTRUCTION. 

1.  Punctuation  is  a  most  fallible  standard  by 
which  to  interpret  a  writing ;  it  may  be  re- 
sorted to,  when  all  other  means  fail ;  but  the 
court  will  first  take  the  instrument  by  its 
four  corners,  in  order  to  ascertain  its  true 
meaning;  if  that  be  apparent,  on  judicially 
inspecting  it,  the  punctuation  will  not  be 
suffered  to  change  it.    Ewing  v.  BumeU*4i\ 

CONSTRUCTION    OP    STATUTES. 

1.  Construction  of  the  provision  of  the  act  of 
congress,  passed  May  j^th,  1820,  entitled  "  an 
act  for  the  betier  orgnnization  of  the  treasu- 
ry department,"  relating  to  the  issuing  of 
process  of  execution  against  a  supposed  deb- 
tor to  the  United  States,  under  an  order 
from  the  treasury  department  United  Slates 
V.  Cox ♦162 

See  Acts  op  Comguess  rklativk  to  thk  Slatk- 
Teadk:  Appkal. 

CONTRACT. 

1.  The  brig  Ann,  of  Boston,  on  a  voyage  from 
New  Orleans  to  Madeira,  &c.,  was  unlawfully 
captured  by  a  part  of  the  Portuguese  squad- 
ron ;  and  a'os,  with  hf*r  cargo  condemned ; 
upon  the  remonstrance  of  the  government  of 
the  United  States,  the  claim  of  the  owner  for 
compensation  for  this  capture  wns,  on  the 
19th  of  January  1882,  admitted  by  the  gov- 
emment  of  Portugal,  to  an  amount  exceed- 
ing $38,000  ;  one-fourth  of  which  was  soon 
after  paid.  On  the  17th  of  January  1882, 
the  owner  of  the  Ann  and  cargo,  neither  of 
the  parties  knowing  of  the  admission  of  the 
claim  by  Portugal,  made  an  agreement  with 
the  appellant,  to  allow  him  a  sum,  a  litilu 
below  one-third  of  the  whole  amount  of  the 
sum  admitted,  as  commissions ;  on  his  agree- 
ing to  use  his  utmost  efforts  for  the  recovery 
thereof.  At  the  time  this  agreement  was 
made,  which  was  under  seal,  H.  the  appellee, 
was  indebted  to  the  appellant  A.,  $268,  for 
services  rendered  to  him  in  the  course  of  a 
commercial  agency  for  him  ;  in  the  contract, 
it  was  agreed  that  this  debt  should  be  re- 
leased. Under  the  conthact,  A.  received 
the  payment  of  one  fourth  of  the  amount 
admitted  to  be  due  to  fl.  by  Portugal ;  and 
H.  filed  a  bill  to  have  the  contract  rescinded, 
and  delivered  up  to  him  ;  the  debt  of  $268 
to  be  deducted  from  the  same,  with  interest, 
ftc.  The  circuit  court  made  a  decree  in  favor 
of  n.,  and  on  the  payment  of  $268,  with 
interest,  the  contract  was  ordered  to  be  deliv 
ered  up  to  be  cancelled.    The  decree  of  the 


658 


INDEX. 


circuit  court  was  affirmed ;  the  court  being 
of  opinioDf  chftt  the  agreement  had  been 
enter«Hl  into  by  both  the  partieR  to  it,  under 
a  mistalce,  and  under  entire  ignorance  of 
thft  allowance  of  the  claim  of  the  owner  of  the 
Ann,  and  her  cargo ;  it  was  without  consid- 
eration ;  services  long  and  arduous  were  con- 
templated, but  the  object  of  those  services 
had  been  attained.     Allen  ▼.  ffammand.  *68 

2.  If  a  life-esf ate  in  land  be  sold,  and  at  the  time 
of  tho  sale,  the  esute  is  terminated  by  the 
death  of  the  person  in  whom  the  right  vest- 
ed, a  court  of  equity  would  rescind  the  pur- 
chase ;  if  a  horse  be  sold,  which  both  parties 
believed  to  be  alive,  but  was  dead  at  the 
time  of  sale,  the  purchaser  would  not  be 
compelled   to  pay  the  consideration Jd. 

8.  The  law  on  this  subject  is  clearly  stated  in  the 
rase  of  Hitchcock  v.  Giddings,  Dan.  Exch. 
1  ;  where  it  is  said,  that  a  vendor  is  bound 
to  know  he  actually  has  that  which  he  pro- 
fess to  sell ;  and  even  though  the  subject  of 
the  contract  be  known  to  both  parties  to  be 
liable  to  a  contingency  which  may  destroy 
it  immediately ;  yet  if  the  contingency  has 
already  happened,  it  will  be  void Id, 

COURTS  OF  THE  UNITED  STATES. 

1.  The  local  laws  of  the  states  of  the  United 
States  can  never  confer  jurisdiction  on  the 
courts  of  the  United  States  ;  they  can  only 
furnish  rules  to  ascertain  the  rights  of  tt^e 
parties ;  and  thus  assist  in  the  administration 
of  the  proper  remedies,  where  the  jurisdic- 
tion is  vested  by  the  laws  of  the  United 
States.     The  Steamboat  Orleans *176 

DECISIONS  OF  STATE  COURTS. 

1.  The  supreme  court  adopts  the  decisions  of 
state  courts,  when  applicable  to  titles  to  lands; 
but  when  such  titles  depend  on  compacts 
between  the  states  in  the  Union,  the  rule 
of  decision  is  not  to  be  collectrd  from  the 
decisions  of  the  courts  of  either  state,  but  is 
one  of  an  international  character.  Marlatt 
w.Sak *1 

DISCONTINUANCE. 

1.  On  the  trial  of  a  cause  in  the  circuit  court  of 
the  district  of  Maine,  upon  certain  questions 
which  arose  in  the  progress  of  tho  trial,  the 
judges  of  the  court  were  divided  in  opinion  ; 
and  the  questions  were,  at  the  request  of  the 
plaintiff,  certified  to  the  supreme  court,  to 
January  term  1836.  In  December  18S6,  the 
plaintiff  filed  in  the  office  of  the  clerk  of  the 
circuit  court  of  Maine,  a  notice  to  the  defend, 
ant,  that  he  had  dit<continued  the  suit  in  the 


circuit  court;  and  that  as  soon  as  the  war 
preme  court  should  ro«.*et  at  Washington,  the 
same  disposition  would  be  made  of  it  there, 
and  that  the  costs  would  be  paid  when 
made  up ;  a  copy  of  this  notice  was  given  to 
the  counsel  of  the  defendants.  The  plaintiff'd 
counsel  asked  the  court  for  leave  to  di8(*on- 
tinue  the  cause ;  and  the  discontinuance  waa 

allowed.      Veaxie  v.  Wadleiffh *56 

2.  Qwsre  f  Whether  the  party  on  whose  mo- 
tion questions  are  certified  to  tlio  supreme 
court,  under  the  act  of  congress,  has  a  right, 
generally,  to  withdraw  the  record,  or  discon- 
tinue the  case  in  the  supreme  court ;  the 
original  cause  deing  detained  in  the  circuit 
court  for  ulterior  proceedings  ? Id. 

EJECTMENT. 

1.  A  tract  of  land,  situated  in  that  part  of  the 
state  of  Pennsylvania,  which,  by  the  compact 
with  the  state  of  Virginia,  of  1*780,  was 
acknowledged  to  be  within  the  former  state, 
was  held  under  the  provisions  of  an  act  of 
assembly  of  Virginia,  passed  in  1T79,  by 
which  actual  bond  fide  settlers,  prior  to 
1778,  were  declared  to  be  entitled  to  the 
land  on  which  the  settlemt^nt  was  made,  not 
exceeding  400  acres ;  the  settlement  was 
made  in  1772.  Of  this  tract,  in  the  year 
1 T80,  a  survey  was  made,  and  returned  into 
the  land-office^  of  Pennsylvania,  and  a  patent 
was  granted  for  the  same ;  the  title  set  u|> 
by  the  defendants  to  the  ejectment  was  dc- 
n\ed  from  iv.'o  land- warrants  from  the  land 
office  of  Pennsylvania,  dated  in  1773,  under 
which  surveys  were  made  in  1778,  and  on 
which  patents  were  issued  on  the  9th  of 
March  1782.  The  compact  confirms  private 
property  and  rights  existing  previous  to  its 
date,  under  and  founded  on,  and  recognised 
by,  the  laws  of  either  state,  falling  within  the 
other ;  preference  being  given  to  the  elder 
or  piior  right ;  subject  to  the  payment  of  the 
purchase-money  required  by  the  laws  of 
the  state  in  which  they  might  be  for  such 
lands:  Hdd^  that  the  title  derived  under  the 
Virginia  law  of  1779,  and  afterwards  per- 
fected  by  the  patent  frpm  Pennsylvania,  in 
1788,  was  a  valid  title  ;  and  superior  to  that 
asserted  under  the  warrants  of  1778,  and 
the  patent  founded  on  them,  and  issued  in 
1782.     MarlaUY,Silk *1 

2.  The  title  derived  under  the  act  of  the  leg- 
islature of  Virginia,  of  1779,  commenced  hi 
1772,  when  the  settlement  was  made  ;  and 
therefore,  stands  as  a  right,  prior  in  its  com- 
mencement to  that  orginating  under  the 
warrants  of  1778.  The  question  of  title 
between  the  contending  parties,  is  not  to  be 
decided   by  the  laws  or  decisions  of  eithet 
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Pennsylvania  or  Yfrginia,  but  by  the  com- 
pact of  1780 Id. 

8.  The  principles  on  which  the  case  of  Jackson 
V.  Chew,  12  Wheat.  168,  was  decided,  are  not 
affected  by  the  decision  of  the  court  in  this 
case.  In  the  case  of  Jackson  v.  Chew,  the 
court  said,  that  it  adopted  the  state  decis- 
ions, when  applicable  to  the  title  of  lands  : 
that  was  in  a  case,  the  decision  of  which  de- 
pended on  the  laws  of  the  state,  and  their 
construction  by  the  tribunals  of  the  state. 
In  the  case  at  bar,  the  question  arises  under, 
and  is  to  be  decided  by,  a  compact  between 
two  states  ;  where  the  rule  of  decision  is  not 
to  be  collected  from  the  decisions  of  either 
state,  but  is  one  of  an  international  char- 
acter  Id, 

EMINENT  DOKAIN. 

1.  The  object  and  the  end  of  all  government  is, 
to  promote  the  happiness  and  prosperity  of 
the  community  by  which  it  is  established ; 
and  it  can  never  be  assumed,  that  the  gov- 
emment  intended  to  diminish  its  power  of 
accomplishing  the  end  for  which  it  was  ci-eat- 
ed :  and  iu  a  country  like  ours,  free,  active 
and  enterprising ;  continually  advancing  in 
numbers  and  wealth ;  new  channels  of  com- 
munication are  daily  found  necesaary  both 
for  travel  and  trade ;  and  are  essential  to  the 
comfort,  convenience  and  prosperity  of  the 
people.  A  state  oaght  never  to  be  presumed 
to  surrender  this  power;  because,  like  the 
taxing  power,  the  whole  community  have  an 
interest  in  preserving  it  undiminished  :  and 
when  a  corporation  alleges,  that  a  state  has 
surrendered,  for  seventy  years,  its  power  of 
improvement  and  public  accommodation  in 
a  great  and  important  line  of  travel,  along 
which  a  vast  number  of  its  citizens  must 
daily  pass ;  the  community  have  a  right  to 
insist,  in  the  language  of  this  court,  "  that 
its  abandonment  ought  not  to  be  presumed, 
in  a  case  in  which  the  deliberate  purpose  of 
the  state  to  abandon  it,  does  not  appear." 
The  continued  existence  of  a  government 
would  be  of  no  great  value,  if,  by  implica- 
tions and  presumptions,  it  was  disarmed  of 
the  powers  necessary  to  accomplish  the  ends 
of  its  creation  ;  and  the  functions  it  was  de- 
signed to  perform,  transferred  to  the  hands 
of  privileged  corporations.  The  rule  of  con- 
struction announced  by  the  court,  in  the  case 
of  the  Providence  Bank  v.  Billings,  was  not 
confined  to  the  taxing  power,  nor  is  it  so  lim- 
ited in  the  opinion  delivered ;  on  the  con- 
trary, it  was  distinctly  placed  on  the  grounJ, 
that  the  interests  of  the  community  were 
concerned  in  preserving  undiminished,  the 
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power  in  question :  and  whenever  any  power 
of  the  state  is  said  to  be  eurrendored  or  dimin- 
ished; whether  it  be  the  taxing  power,  or  any 
other  affecting  the  public  interest ;  the  same 
principle  applies,  and  the  rule  of  construc- 
tion must  be  the  same.  No  one  will  question, 
that  the  interests  of  the  great  body  of  the 
people  of  the  state,  would,  in  this  instance, 
be  affected  by  the  surrender  of  this  great  line 
of  travel  to  a  single  corporation,  with  the 
right  to  exact  toll  and  exclude  competition 
for  seventy  years.  While  the  rights  of  pri- 
vate property  are  sacredly  guarded,  we  must 
not  forget,  that  the  community  also  have 
rights,  and  that  the  happiness  and  well-being 
of  every  citizen  depends  on  their  faithf  jI 
preservation.  CharUt  jRwer  Bridge  v. 
WdrrmBrit^ '420 

ENTRY  ON  LAND. 

1.  An  entry  by  one  on  the  land  of  another,  is 
or  is  not  an  ouster  of  the  legal  possession 
arising  from  the  title,  according  to  the  inten« 
tion  with  which  it  is  done ;  if  made  under 
claim  or  color  of  title,  it  is  an  ouster ;  other- 
wise, it  is  a  mere  trespass ;  in  legal  language, 
the  intention  guides  the  entry  and  fixes  its 
character.     .Ewing  v.  Bumei, *4l 

ERROR. 

1.  Although  there  may  have  been  errors  and 
imperfections  in  the  record  and  proceedings 
in  a  case  in  the  circuit  court,  if  the  parties 
go  to  a  trial  of  the  case,  they  must  be  con- 
sidered or  waived  ;  and  they  cannot  consti- 
tute an  objection  to  the  judgment  of  the  cir- 
cuit court,  after  verdict,  on  a  writ  of  error 
to  the  supreme  court  Svtm$  v.  (7m.  . .  .*80 

EVIDENCE. 

1.  The  United  Sutes  instituted  a  joint  action 
on  a  joint  and  several  bond,  executed  by  a 
collector  of  taxes,  &c.,  and  his  sureties ;  the 
defendant,  the  principal  in  the  bond,  con- 
fessed a  judgment,  by  a  eogmmt  aeUonem^ 
and  the  United  Sutes  issued  an  execution 
against  his  body,  on  the  judgment;  upon 
which  he  was  imprisoned,  and  was  afterwards 
discharged  from  confinement,  under  the  insol- 
vent laws  of  the  United  States.  The  United 
States  proceeded  against  the  other  defend- 
ants ;  and  on  the  trial  of  the  cause  before  a 
jury,  the  principal  in  the  bond  having  been 
released  by  his  co-obligors,  was  offered  by 
the  defendants,  and  admitted  by  the  circnit 
court,  to  prove  that  one  of  the  ooK>bligors 
had  exeoutad  the  bond,  on  condition  that 
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otheni  woold  execute  it,  which  had  not  been 
done ;  the  circuit  court  admitted  the  eyi- 
dence :    Hetd,  that  there  was  no  error  in  the 

decision.     United  States  ▼.  Z^ffUr *86 

2.  The  principle  settled  by  this  court,  in  the 
case  of  Bank  of  the  United  Sutes  v.  Dunn, 
6  Pet.  61,  goes  to  the  exclusion  of  the  evi- 
dence of  a  party  to  a  negotiable  instrument, 
upon  the  ground  of  the  currency  given  to  it 
by  the  name  of  the  witness  called  to  impeach 
its  validity;  and  does  not  extend  to  any 
other  case  to  which  that  reasoning  does  not 
apply Id. 

See  Bills  of  Exohanob. 

GOVERNMENT  OF  THE  UNITED  STATES. 

1.  The  federal  government  is  one  of  delegated 
powers ;  all  powers  not  delegated  to  it,  or 
inhibited  to  the  states,  are  reserved  to  the 
states,  or  the  people.  Brieeoe  v.  B(ude  of 
the  Commo9itoeaUh  of  Kentucky *257 

GUNPOWDER. 

1 .  In  a  case  in  which  a  vessel  insured  had  been 
destroyed  by  the  explosion  of  gunpowder,  the 
court  said,  "  If  taking  gunpowder  on  board 
a  vessel  insured  against  fire,  was  not  justified 
by  the  usage  of  the  trade,  and,  therefore, 
was  not  contemplated  as  a  risk  by  the  policy ; 
there  might  be  great  reason  to  contend,  that 
if  it  increased  the  risk,  the  loss  was  not 
covered  by  the  policy.*'  Waters  v.  Mer- 
chants'  Zouieville  Inauranee  Co *21S 

INDORSEMENT. 

1.  The  bond  fide  holder  of  a  bill  of  exchange, 
has  a  right  to  write  over  a  blank  indorse- 
ment, directing  to  whom  the  bill  shall  be 
paid,  at  any  time  before  or  after  the  institu- 
tion of  the  suit    Evans  v.  Oee *80 

INSURANCE. 

I.  The  steamboat  Lioness  was  insured  on  her 
voyages  on  the  western  waters,  particularly 
from  New  Orleans  to  Natchitoches,  on  Red 
river,  and  elsewhere,  "  the  Missouri  and  Up- 
per Mississipi  excepted,"  for  twelve  months ; 
one  of  the  perils  insured  against  was,  "  fire  ;** 
the  vessel  was  lost  by  the  explosion  of  gun- 
powder. A  loss  by  fire,  where  the  fire  was 
directly  and  immediately  caused  by  the  bar- 
ratry of  the  master  and  crew,  as  the  efficient 
agents,  when  the  fire  was  communicated,  and 
occasioned  by  the  direct  act  and  agency  of 
the  master  and  crew,  Intentionally  done  from 
a  barratrous  purpose,  is  not  a  loss  withhi  the 
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policy,  if  barratry  is  not  insared  against 
Water»  v.  Merchants'  LowsviUe  Insurance 
Co *2U 

2.  If  the  master  or  crew  should  barratrously 
bore  holes  in  the  bottom  of  a  vessel,  and  she 
should  thereby  be  filled  with  water  and  sink, 
the  loss  would  properly  be  deemed  a  loes  by 
barratry,  and  not  by  a  peril  of  the  seas  or  of 
rivers,  though  the  water  should  co-operate  in 
producing  the  sinking Id. 

8.  The  doctrine,  as  applied  to  policies  against 
fire  on  land,  has,  for  a  great  leninh  of  time, 
prevailed,  that  losses  occasioned  by  the  mere 
fault  or  n^Ilgence  of  the  assured,  or  his 
servants,  unaffected  by  fraud  or  design,  are 
within  the  protection  of  the  policy ;  and  as 
such  are  recoverable  from  the  underwriters ; 
this  doctrine  is  fully  established  in  England 
and  America Jd. 

4.  It  is  a  well-established  principle  of  the  com- 
mon law,  that  in  all  cases  of  loss,  we  are  to 
attribute  it  to  the  proxinv&te  cause,  and  not 
to  the  remote  cause;  this  has  become  a 
maxim  to  govern  cases  arising  under  polidea 
of  insurance Id. 

6.  In  the  case  of  the  Columbia  Insurance  Ca 
V.  Lawrence,  10  Pet  507,  this  court  thougfat- 
that  in  marine  policies,  whether  containing 
the  risk  of  barratry  or  not,  a  loss,  whose 
proximate  cause  was  a  peril  insured  against, 
is  within  the  protection  of  the  policy ;  not, 
withstanding  it  might  have  been  occasioned, 
remotely,  by  the  negligence  of  the  master  and 
mariners ;  the  court  have  seen  no  reason  to 
change  that  opinion Jd, 

6.  As  the  explosion  on  board  the  Lioness  was 
caused  by  fire,  the  fire  was  the  proximate 
cause  of  the  loss. ...   Id 

7.  If  taking  gunpowder  on  board  a  vessel 
insured  against  fire,  was  not  justified  by  the 
usage  of  the  trade,  and  therefore,  was  not 
contemplated  as  a  risk  by  the  policy ;  there 
might  be  great  reason  to  contend,  that  if  it 
increased  the  risk,  the  loss  was  not  covered 
by  the  policy Jd, 

JURISDICTION. 

1.  The  residence  of  a  party  in  another  district 
of  a  state,  than  that  in  which  the  suit  is 
brought  In  a  court  of  the  United  States,  doea 
not  exempt  him  from  the  jurisdiction  of  the 
court;  the  division  of  a  state  into  two  or 
more  districts,  cannot  affect  the  jurisdiction 
of  the  court,  on  account  of  citizenship.  If 
a  party  is  found  in  the  district  in  which  he 
Is  sued,  the  case  is  out  of  the  prohibition  of 
the  judiciary  act,  which  declares  that  '*  no 
civil  suit  shall  be  brought  in  the  courts  of 
the  United  States,  against  a  defendant^  by 
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any  original  process,  In  any  other  district 
than  that  whereof  ho  is  an  inhabitant,  or  in 
which  lie  shall  be  found  at  the  time  of  serv- 
ing the  writ."     3ifcJifiekm  ▼.  WM »25 

2.  McMicken  and  Ficklin  were  in  partnership, 
as  nierchants,  in  the  state  of  Louisiana,  and 
at  the  dissolution  of  the  connection,  Ficklin 
agreed  to  purchase  the  half  of  the  stock 
belonging  to  McMicken  ;  and  after  the  part- 
nership was  dissolved,  gave  him,  in  payment 
for  the  same,  a  promissory  note,  payable, 
after  its  date,  to  the  order  of  McMicken  A 
Ficklin,  which  was  executed  by  Ficklin, 
Jedediah  Smith  and  Amos  Webb,  by  which 
they  promised,  jointly  and  severally,  to  pay 
the  amount  of  the  note.  Although  the  note 
was  made  payable  to  the  order  of  McMicken 
and  Ficklin,  the  latter  was  in  no  wise  inter- 
ested in  it,  as  the  payee  thereof.  McMicken 
was  a  citizen  of  Ohio,  and  the  makers  of  the 
note  were  citizens  of  the  state  of  Louisiana: 
Edd,  that  the  objection  to  the  jurisdiction  of 
the  court,  on  the  ground  that  the  note  was 
given  to  Ficklin  &  McMicken,  and  as  Ficklin 
was  a  citizen  of  Louisiana,  the  suit  is  inter- 
dicted by  the  prohibition  of  the  judiciary  act, 
which  declares,  that  the  courts  of  the  United 
States  shall  not  have  cognisance  of  a  suit  in 
favor  of  a  chote  in  aetion^  unless  a  suit  could 
have  been  prosecuted  in  said  court,  for  the 
same,  if  no  assignment  had  been  made,  ex- 
cept in  oases  of  foreign  bills  of  exchange ; 
cannot  be  sustained.  Ficklin  never  had  any 
interest,  as  payee,  in  the  note ;  although  the 
note  bad  been  given  in  the  names  of  both 
persons,  it  was  for  the  sole  and  individual 
benefit  of  McMickin,  and  there  was  no  inter- 
est which  Ficklin  could  assign Id. 

S.  A  bill  of  exchange  was  drawn,  in  Alabama, 
by  a  citizen  of  that  state,  in  favor  of  another 
citizen  of  Alabama,  on  a  person  at  Mobile, 
who  was  also  a  citizen  of  that  state ;  it  was, 
before  presentation,  indorsed  in  blank  by  the 
payee,  and  became,  bond  fide^  by  delivery  to 
him,  the  property  of  a  citizen  of  North  Caro- 
lina ;  and  by  indorsement  subsequently  made 
upon  it,  by  the  attorney  of  the  indorsee,  the 
blank  indorsement  was  converted  into  a  full 
indorsement,  by  writing  the  words,  pay  to 
Sterling  H.  Gee,  the  plaintiff,  over  the  in- 
doraer^s  name.  The  bill  was  protested  for 
non-acceptance,  and  a  suit  was  instituted  on 
it,  before  the  day  of  payment,  against  the 
indorser,  in  the  district  court  of  the  United 
Stotes  for  the  district  of  Alabama:  Udd, 
that  the  district  court  of  Alabama  had  juris- 
diction of  the  case.     £han»  v.  Oee *80 

4.  The  rule  was  established  by  this  court  in 
Toung  V.  Bryan,  6  Wheat.  146,  that  the  cir- 
Qvit  court  of  the  United  States  has  jurisdic- 
tion of  a  wilt  brought  by  the  indorsee  of  a 


promissory  note,  who  was  a  citizen  of  one 
state,  against  the  indoi^ser,  who  was  a  citizen 
of  a  different  state ;  whether  a  suit  could  be 
brought  in  that  court  by  the  indorsee  against 

the  maker,  or  not Id. 

6.  Evidence  to  show  that  the  original  parties  to 
the  bill  of  exchange  were  citizens  of  the 
same  state,  if  offered  to  affect  the  jurisdic- 
tion of  the  court,  is  inadmissible,  under  the 
general  issue;  a  plea  to  the  jurisdiction 
should  be  put  in Id 

6.  The  supreme  court  has  no  power,  under  the 
25th  section  of  the  judici-iry  act  of  1789,  to 
revise  the  decree  of  a  state  conrt,  when  no 
question  was  raised  or  decided  in  the  state 
court,  upon  the  validity  or  construction  of  an 
act  of  congress,  nor  upon  the  authority  exer- 
cised under  it,  but  on  a  state  law  only.  Mc- 
Bride  V.  Hoey •167 

7.  The  local  laws  of  a  state  of  the  United  States 
can  never  confer  jurisdiction  on  the  courU  of 
the  United  States;  they  can  only  furnish 
rules  to  ascertain  the  righta  of  the  parties, 
and  thus  assist  in  the  administration  of  the 
proper  remedies,  where  the  jurisdiction  is 
vested  by  the  laws  of  the  United  States.  The 
Steamboat  Orleans *17ft 

JURY. 

1.  It  is  the  exclnsive  province  of  the  jury  to 
decide  what  facta  are  proved  by  competent 
evidence ;  it  is  their  province  to  judge  of  the 
weight  of  testimony,  as  tending,  in  a  greater 
or  less  degree,  to  prove  the  facto  relied  upon. 
JBwinff  V.  Burnet *4 1 

KENTUCKY  AND  TENNESSEK 

1.  Construction  of  the  compact  of  1820,  be- 
tween the  states  of  Kentucky  and  Tennessee 
relative  to  the  boundary  between  those  states. 
PooUyf,  Fleeger. ♦ISft 

LANDS  AND  LAND  TITLES. 

See  Oompagt:  Pobsusion  of  Land  :  Statutbb 
OF  Limitation. 


LIEN. 

1.  By  the  maritime  law,  the  master  has  no  lien 
on  the  ship  even  for  maritime  wages.  The 
Steamboat  Orleane *176 


LOCAL  LAW. 

1 .  The  provisions  of  the  local  law  or  civil  code 
of  Lonisiana,  were  applied  to  a  case  which 
was  instituted  in  the  district  court  of  tb» 

647 


662 


INDEX. 


United  States,  ander  the  chancery  powers 
vested  in  that  court,  by  the  constitution  of 
the  United  States,  giving  chancery  jurisdic- 
tion to  the  courts  of  the  United  States.   Liv- 

ingUon  v.  Story 'SSI 

.  The  local  laws  of  a  state  can  never  oonfer 
jurisdiction  on  the  courts  of  the  United 
Stales  ;  they  can  only  furnish  rules  to  ascer- 
tain the  rights  of  the  parties,  and  thus  assist 
ID  the  administration  of  the  proper  reme- 
dies where  the  jurisdiction  is  vested  by  the 
laws  of  the  United  States.  Ttu  SUamboat 
OrleanB *l1b 


KANDAHUS. 

1.  Motion  for  a  rule  on  the  district  judge  of 
the  district  court  of  the  United  States  for  the 
Missouri  district,  to  show  cause  why  a  man- 
damus should  not  issue  from  the  supreme 
court,  commanding  him  to  order  an  execution 
to  issue  on  a  judgment  entered  in  that  court 
in  the  case  of  the  Postmaster-general  of  the 
United  States  v.  Bector^s  administrator.  The 
motion  was  founded  on  an  attested  copy  of 
the  record  of  the  proceedings  in  the  district 
court ;  by  which  it  appeared,  that  the  dis- 
trict judge,  on  the  motion  of  the  district- 
attorney  of  the  United  States,  for  an  order  for 
an  execution  on  this  judgment,  "  after  mature 
deliberation  thereon,"  overruled  the  motion. 
The  rule  to  show  cause  was  refused.  Post- 
nuEMtei'-Oeneral  v.  Trigg "HS 

2.  The  court  have  looked  into  the  practice  of 
this  court,  upon  motions  of  this  sort,  and  it 
does  not  appear  lo  have  been  satisfactorily 
settled ;  for  anything  that  appears,  in  this 
case,  there  may  have  been  sufficient  reason  for 
the  decision  of  the  district  court,  overruling 
the  motion  for  an  execution  ;  and  there  is  no- 
thing in  the  record,  to  create  a,  primd  ftieie 
case  of  mistake,  misconduct  or  omission  of 
duty,  on  the  part  of  the  district  court.  In 
such  a  state  of  facts,  the  court  nre  bound  to 
presume  that  everything  was  rightly  done 
by  the  court,  until  some  evidence  is  offered 
to  show  the  contrary ;  and  they  cannot,  upon 
the  evidence  before  the  court,  assume  that 
there  is  any  ground  for  its  interposition.  .Id, 

8.  A  rule  to  show  cause,  is  a  rule  upon  the 
judge  to  explain  his  conduct ;  and  implies 
that  a  case  had  been  made  out,  which  makes 
it  proper  that  this  court  should  know  the 
reasons  for  his  decision.  When  the  record 
does  not  show  mistake,  misconduct  or  omis- 
sion of  duty  on  the  part  of  the  court ;  unless 
such  a  primd  facie  case  to  the  contrary  is 
made  out,  supported  by  affidavit,  as  would 
make  it  the  duty  of  the  court  to  interpose  ; 

such  a  rule  ought  not  to  be  granted /i 
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MASTER  AND  SLAVE. 

1 .  The  acts  of  congress  which  prohibit  the 
slave-trade,  and  the  importation  of  persons 
of  color  into  the  United  States,  do  not  apply 
to  the  case  of  a  master,  a  citizen  of  the 
United  States,  who  carries  his  slaves  with 
him  abroad,  as  his  servants ;  and  afterwards 
brings  or  sends  them  back  to  the  United 
States,  after  such  temporary  absence.  7^ 
8hipGar<nme, •78 

PARTIES  TO  A  WRITTEN  INSTRUMENT. 

1.  The  principle  settled  by  this  court,  in  the 
case  of  the  Bank  of  the  United  States  v. 
Dunn,  6  Pet.  61,  goes  to  the  exclusion  of  the 
evidence  of  a  party  to  a  negotiable  instru- 
ment, upon  the  ground  of  the  currency  given 
to  such  instrumenta,  by  the  name  of  the  wit- 
ness called  to  impeach  their  validity,  and 
does  not  extend  to  a  case  in  which  that  rea- 
soning does  not,  apply.  United  States  ▼. 
Lefier ♦M 

PART-OWNERS  OF  VESSELS. 
See  Admihaltt,  8. 

PASSENGER  LAWa 

1.  The  passenger  laws  of  the  United  States  ap- 
ply only  to  passengers  whilst  on  their  voyage 
and  until  they  have  landed ;  after  the  land- 
ing of  passengers,  the  laws  of  the  United 
States  do  not  come  in  conflict  with  the  laws 
of  a  state,  which  obliges  security  to  be  given 
against  their  becoming  chai^able  as  pau- 
pers ;  and  for  their  removal  out  of  the  state, 
in  the  event  of  their  having  become  so 
chargeable.   JVsw  York  v.  Miln «102 

2.  Persons  are  not  the  subject  of  commerce ; 
and  not  being  imported  goods,  they  do  not 
fall  within  the  reasoning  founded  upon  the 
construction  of  a  power  given  to  congress  to 
regulate  commerce,  and  the  prohibition  of 
the  states  from  hnpoeing  a  duty  on  foreign 
goods Id. 

PENNSYLVANU  LAND  TITLES. 

1.  Construction  of  the  compact  between  the 
states  of  Pennsylvania  and  Virginia,  of  1780, 
relative  to  the  titles  to  Unds  situated  in  the 
territory,  the  right  to  which  was  by  that  com- 
pact settled  between  those  states.  Jiarlatt 
Y.Silk •! 

PLEDGE. 

1.  Under  the  law  of  Louisiana,  there  are  two 
kinds  of  pledges,  the  pawn  and  the  oMti- 
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cAtmm  ;  a  thing  ia  said  to  be  pawned,  when 
a  movable  is  given  as  a  security ;  the  atUi- 
chrms  consists  of  immovables.  JUvinffMian 
y.Stmry *861 

See 


POSSESSION  OF  LAND. 

1.  An  elder  l^gal  title  to  a  lot  of  ground  gives  a 
right  of  possession,  as  well  as  the  legal  sei- 
sin and  possession  thereof,  co-extensive  with 
the  right;  which  continues  until  there  is 
an  ouster  by  actual  adverse  possession} 
or  the  right  of  possession  becomes  in  some 
other  way  barred.     Eming  r.  Bwmei, . . .  *4l 

2.  An  entry  by  one,  on  the  land  of  another,  is  or 
is  not,  an  ouster  of  the  legal  possession,  aris- 
ing from  the  title,  acoordiog  to  the  intention 
with  which  it  is  done ;  if  made  under  claim  or 
color  of  right,  it  is  an  ouster  ;  otherwise,  it  is 
a  mere  trespass ;  in  legal  language,  the  inten- 
tion guides  the  entry,  and  fixes  it8character./dL 

8.  It  is  well  settled,  that  to  constitute  an  adverse 
possession,  there  need  not  be  a  fence,  a 
building,  or  other  improvement  made;  it 
suffices  for  this  purpose,  that  visible  notori- 
ous acts  were  exercised  over  the  premises  in 
controversy,  for  twenty-one  years  after  an 
entry  under  a  claim  and  color  of  title. . .  ./dL 

4.  Where  acts  of  ownership  have  been  done 
upon  land,  which,  from  their  nature,  indicate 
a  notorious  claim  of  property  in  It,  and  are 
continued  for  twenty-one  years,  with  the 
knowledge  of  an  adverse  claimant,  without 
interruption,  or  an  adverse  entry  by  him,  for 
twenty-one  years ;  such  acts  are  evidence  of 
an  ouster  of  the  former  owner,  and  of  an  act- 
ual adverse  possession  against  him ;  if  the 
jury  think  that  the  property  was  not  suscept- 
ible of  a  more  strict  and  definite  possession 
than  had  been  so  taken  and  held.  Neither 
actual  occupation,  nor  cultivation,  are  neces- 
sary to  constitute  actual  possession,  when  the 
property  is  so  situated  as  not  to  admit  of  any 
permanent  useful  Improvement ;  and  the  con- 
tinued Claim  of  the  party  has  been  evidenced 
by  public  acts  of  ownership,  such  as  he  would 
exercise  over  property  which  he  claimed  in 
his  own  right,  and  could  not  exercise  over 
property  which  he  did  not  claim ld» 

6.  An  adverse  possession  for  twenty-one  years, 
under  claim  or  color  of  title,  merely  void,  is 
a  bar  to  a  reooveiy  nnder  an  elder  title  by 
deed ;  although  the  adverse  holder  may  have 
had  notice  of  the  deed. Id, 


POSTPONEMENT. 

1.  In  a  case  depending  between  the  states  of 
Bhode  Island  and  Haasaohuaetts,  the  senior 


counsel  appointed  to  argue  the  cause  for  the 
state  of  Rhode  Island,  by  the  legislature  was 
prevented,  by  unexpected  and  severe  illness, 
attending  the  court ;  the  court,  on  the  appli- 
cation of  the  attorney-general  of  the  state, 
ordered  a  continuance  for  the  term.  Bhode 
hland  v.  ManaekuttU *227 

PRACTICE. 

1.  In  the  ordinary  course  of  things,  on  the  trial 
of  a  cause  before  a  jury,  if  an  objection  la 
made  and  overruled,  as  to  the  admission  of 
evidence,  and  the  party  does  not  take  any 
exception,  he  is  understood  to  waive  it ;  the 
exception  need  not,  indeed,  then  be  put  in 
form,  or  written  out  at  large  and  signed ;  but 
it  is  suffident,  if  it  be  taken,  and  the  right 
reserved  to  put  it  in  form,  to  be  written  out 
at  large  and  signed,  within  the  time  pre- 
scribed by  the  practice  or  rules  of  the  court. 
Pbol0Y,  FUeger *185 

2.  In  the  state  of  Tennessee,  the  uniform  prac- 
tice has  been,  for  tenants  In  common  In 
ejectment,  to  declare  on  a  joint  demise ;  and 
to  recover  a  part,  or  the  whole,  of  the  prem- 
ises declared  for,  according  to  the  evidence 
addnced Id, 

8.  After  a  case  had  been,  at  the  request  of  the 
plaintifP,  certified  from  the  circuit  court  of 
Hahie,  on  a  division  of  opinion  between  the 
judges  of  the  court,  the  plaintiif  filed  in  the 
circuit  court,  a  notice  that  he  had  discon- 
tinued the  cause,  and  gave  the  defendant 
notice,  that  at  the  ensuing  term  of  the  su- 
preme court,  the  cause  would  be  then  dis- 
continued. On  motion  of  the  plaintiff,  the 
court  allowed  the  discontinuance.  Veane  v. 
Wodkigh 'dS 

See  ICANDAMua:  Postpohxiodit. 


PRESCRIPTION. 

1.  The  doctrine  of  prescription,  under  the  civil 
law,  does  not  apply  to  an  tuUielumU.  IA»' 
ingtian  v.  Siary •SSI 

See  AjmoHRisia. 

PROBATE  OF  WILL. 
See  Will. 

PUBUC  GRANTS. 

1.  Public  grants  are  to  be  construed  strictly ; 
in  the  case  of  the  United  States  v.  Arredondo, 
6  Pet  786,  the  leading  cases  on  this  subject, 
are  collected  together  by  the  learned  judge, 
who  delivered  the  opiniou  of  the  court ;  and 
the  principle  reoognlaed,  that  in  grants  by 
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IIm  poblio,  nothing  paaseB  bj  implication. 
CAar^  A»«er  Britigt  v.  H^arren  .8Hcfy«..«420 

S.  Ko  good  reason  can  be  assigned  for  Introduc- 
ing a  new  and  adveive  rule  of  construction, 
in  faTor  of  corporations  ;  while  the  rules  of 
oonstruction  known  to  the  English  common 
law  are  adopted,  and  adhered  to  in  every 
other  case,  without  exception Id, 

8.  The  legislature  of  Massachusetts  incorpor- 
ated a  company  to  make  a  bridge  over 
Charles  river,  from  Gharlestown  to  Boston, 
giving  the  company  a  right  to  take  tolls  for 
a  number  of  years ;  the  grant  contained  no 
exclusive  privilege  over  the  waters  of  the 
river,  above  or  below  the  bridge ;  no  right  to 
erect  another  bridge,  or  to  prevent  other  per- 
sons from  erecting  one ;  no  engagement  from 
the  state,  that  another  should  not  be  erected ; 
and  no  undertaking,  not  to  sanction  competi- 
tion, nor  to  make  improvements  that  would 
diminish  the  amount  of  its  income.  Upon 
all  these  subjects,  the  charter  was  silent ;  and 
nothing  was  said  in  it,  about  a  line  of  travel, 
in  which  they  were  to  have  exclusive  privi- 
leges; no  words  were  used,  from  which  an 
intention  to  grant  any  of  these  rights  could 
be  inferred :  Hdd^  if  the  plaintiffs  were 
entitled  to  exclusive  privileges,  they  must  be 
implied  simply  from  the  nature  of  the  grant ; 
and  cannot  be  inferred  from  the  words  by 
which  the  grant  is  made Id, 

4.  Amid  the  multitude  of  cases  which  have  oc- 
curred, and  have  been  daily  occurring,  for  the 
last  forty  or  fifty  years,  this  is  the  first  in- 
stance in  which  such  an  implied  contract  has 
been  contended  for ;  and  this  court  is  called 
upon  to  infer  it,  from  an  ordinary  act  of 
incorporation,  containing  nothing  more  than 
the  usnal  stipulations  and  provisions  to  be 
found  in  every  such  law ;  the  absence  of  any 
snoh  controversy,  where  there  must  have 
been  so  many  occasions  to  give  rise  to  it, 
proves,  that  neither  states,  nor  individuals, 
nor  corporations,  ever  imagined  that  such  a 
contract  could  be  implied  from  snch  charters; 
it  shows,  that  the  men  who  voted  for  these 
laws,  never  imagined  that  they  were  forming 
such  a  contract ;  and  if  it  is  maintained,  that 
they  have  made  it,  it  must  b«  by  a  legal  fic- 
tion, in  opposition  to  the  truth  of  the  fact, 
and  the  obvious ,  intention  of  the  pvty  The 
court  cannot  deal  thus  with  the  rights  reserved 
to  the  states ;  and  by  legal  intendments  and 
mere  technical  reasoning,  take  away  from 
them  any  portion  of  that  power  over  their 
own  internal  police  and  improvement,  whiob 
is  so  necessary  to  their  well-being  and  pros- 
perity.. .  Id, 

5.  Let  it  once  be  understood,  that  such  charters 
carry  with  them  these  implied  contracts,  and 
give  this  unknown  and  undefined  property  In 
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a  line  of  travelling ;  it  will  SQon  be  foaod, 
that  the  old  turnpike  corporations  will  awake 
from  their  sleep,  and  will  call  on  this  court 
to  put  down  the  improvements  which  have 
taken  their  place ;  the  millions  of  property 
which  have  been  ii^?astefl  ii^.  railroads  and 
canals,  upon  lines  of  travel  which  Itad  been 
before  occupied  by  turnpike  corporations, 
will  be  put  in  jtepardy ;  we  shall  be  thrown 
back  to  the  improvements  of  the  last  Ojeptory ; 
and  obliged  to  stand  stilly  until  the  claims  of 
the  old  turnpike  corporations  shall  be  sa|i5- 
fied,  and  they  ehall  consent  to  permit, the 
states  to  avail  themselves  o|  the  lights,  of 
modem  science,  and  to  partake  of  the  bene- 
fit of  theses  improvementi,  which  are  ^pw 
adding  to  the  wealth  and.  prosperity,  and  the 
convenience  and  comfort,  of  every  other  pa^ 
of  the  civilized  world 'Id. 

PUNCTUATION. 

1.  Punctuation  is  a  most  fallible,  standard  by 
which  to  interpret  a  writing;  it  may  be. 
resorted  to,  when  all  other  means  fail ;  but 
the  court  will  first  take  the.instrument.by  its 
four  comers,  in  order  to  ascertain  its  myean- 
ing ;  if  that  bo  apparent,  on  judicially  inspect- 
ing  it,  the  punctuation  will  not  be  suffered  to 
change  it.   Bwing  v,  Burwet, ^1 

BESCISSION. 

1.  If  a  Uf^-esUte  in  land  be  sold,  and  at  tlw 
time  of  the  sale,  the  estate  is  tenninattd 
by  the  death  of  the  person  in  whom  tke 
right  vested,  a  court  of  equity  woold  res- 
cind the  purehase;  if  a  horse  be  sold, 
believed  to  be  alive  by  both  parties,  bot 
actually  dead  at  the  time  of  the  sale,  tbe 
purchaser  would  not  be  compelled  lo  pay 
the  conskleration.    AOm  v.  Hmmtumd,  .«i8 

Sen  CoMVBi^^i. 

RBBIDraCB. 

I.  The  raaidrace  of  a,party  to  a.s^jy^j^amptjier 
distriot  of  a  stM^in  which  a.  suit  i4,brought, 
does  not  e^iempt  himL  from  the  junsdictign 
of  a  court  of  tbe  Unf ^d  ^lUteA..  esM^li^hfd 
in  the  state ;  the  diviiiion.  of  a.stm^i|)^,.tfro 
or  more  districts,  caQnQ.t.a9ect.tV*.. jnfis-^ 
diption  of  tbn  ooor^  on  a<?f»un)t  of  citiz^H^h,ip ; 
if  found  in  the  district  hi  wblch  h^  is^^, 
thd  courts hi|p  jnrlsdiotj^  I^^di^i^cf^y, 
WM ♦M 

RULES  OF.  Tpp.S?P;EgB||R  COURT. 

1.  The  2d  rule  of  this  ooart  for  the  regulation 
of  eqiil^  praotioe  in  tbe  clnmil  oottrtty  in 
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understood  bj  this  court  to  applj  to  matters 
applicable  to  the  merits,  and  not  to  mere 
pleas  to  the  jarisdiction  ;  and  especially  to 
those  founded  on  any  personal  disability,  or 
personal  character  of  the  party  suing  ;  or  to 
any  pleas  merely  in  abatement  The  rule 
does  not  allow  a  defendant,  instead  of  filing 
a  formal  demurrer,  or  a  plea,  to  insist  on  any 
special  matter  in  his  answer ;  and  have  also 
the  benefit  thereof,  as  if  he  had  pleaded  the 
same  matter,  or  had  demurred  to  the  bill ;  in 
this  respect,  the  rule  is  merely  afllrmative  of 
the  general  rule  of  the  court  of  chancery  ; 
in  which,  matters  in  abatement,  and  to  the 
jurisdiction,  being  preliminary  in  their  nature, 
must  be  taken  advantage  of  by  plea,  and 
cannot  be  taken  advantage  of,  in  a  general 
answer,  which  necessarily  admits  the  right 
and  capacity  of  the  party  to  sue.   LivinffUon 

r.auny •351 

See  BuLi,  No.  44,  p.  5. 

STATES. 

1.  A  state  has  the  same  undeniable  and  unlimit- 
ed jurisdiction  over  all  persons  and  things 
within  its  territorial  limits,  as  any  foreign 
nation ;  when  that  jurisdiction  is  not  sur- 
rendered or  restrained  by  the  constitution  of 
the  United  States.     New  York  v.  i/t/n.  *102 

2.  It  is  not  only  the  right,  but  the  bounden  and 
solemn  duty,  of  a  state,  to  advance  the  safety, 
happiness  and  properity  of  its  people ;  and 
to  provide  for  its  general  welfare,  by  any 
and  every  act  of  legislation  which  it  may 
deem  to  be  conducive  to  these  ends ;  where 
the  powers  over  the  particular  object,  or  the 
manner  of  its  exercise,  are  not  surrendered, 
or  restrained,  by  the  constitution  of  the  United 
States Id, 

8.  All  those  powers  which  relate  to  mere  muni- 
cipal regulation,  or  which  may  more  properly 
be  called  internal  police,  are  not  surrendered 
or  restrained ;  and  consequently,  in  relation 
to  these,  the  authority  of  a  state  is  com|dete, 

unqualified  and  exclusive Id. 

See  Surra  AOAiNsr  ▲  State. 

STATUTE  OF  LIMITATIONa 

1.  An  adverse  possession  for  twenty- one  years, 
under  claim  or  color  of  title,  merely  void,  is 
a  bar  to  a  reoovery  under  an  elder  title  by 
deed ;  although  the  adverse  holder  may  have 
had  notice  of  the  deed.  Swing  v.  Bur- 
Mil Ml 

SUITS  AGAIK8T  A  STATE. 

1.  Ko  sovereign  stata  is  a  liable  to  be  sued 
without  her  consent;  under  the  articles  of 


confederation,  a  state  could  be  sued  only  hi 
cases  of  boundary ;  it  is  believed,  that  there 
is  no  case  where  a  suit  has  been  brought,  at 
any  time,  on  a  bill  of  credit,  against  a  state, 
and  it  is  certain,  that  no  suit  could  have 
been  maintained  on  this  ground,  prior  to  the 
constitution.  Britooe  v.  Bank  of  the  Com- 
monwealth of  Kenhteky *27] 

SUPREME  OOURT. 

1.  The  supreme  court  of  the  United  States  nas 
no  power,  under  the  26th  action  of  the  judi- 
ciary act  of  1789,  to  revise  the  decree  of  a 
state  court,  where  no  question  was  raised  or 
decided  in  the  state  court,  upon  the  validity 
or  construction  of  an  act  of  congress,  or 
upon  the  authority  exercised  under  it,  but  on 
a  state  law  only.    MeBride  v.  Hoey •  167 

TENANTS  IN  COMMON. 

I.  In  the  state  of  Tennessee,  the  uniform  prac- 
tice has  been,  for  tenanta  in  common  in 
ejectment,  to  declare  on  a  joint  demise,  and 
to  recover  a  part,  or  the  whole,  of  the  prem- 
ises declared  for,  according  to  the  evidence 
adduced.    Poole  y,  FUeger *185 

TENNESSEE  AND  KENTUCKY. 

1.  Construction  of  the  compact  of  1820,  be- 
tween the  states  of  Tennessee  and  Kentucky, 
relative  to  the  boundary  between  those 
states.  F^nUe  T,  Fieeffer "IBS 

VENDOR. 

1.  A  vendor  is  bound  to  know  that  he  actually 
has  what  he  professes  to  sell;  and  even 
though  the  subject  of  the  contract  be  known 
to  both  parties  to  be  liable  to  a  contingency, 
which  may  destroy  it  immediately  ;  yet  if  the 
contingency  has  already  happened,  it  will 
be  void.    Allen  v.  Hammond *63 

YIRGINU  LAND-TITLEa 

I.  Construction  of  the  compact  between  the 
states  of  Yirgfaiia  and  Pennsylvania,  of  1780, 
relative  to  the  title  to  lands,  situated  in  the 
territory,  the  right  to  which  was  fixed  by 
the  compact  between  those  states.  MarUut 
r.Silk •I 

WILL. 

1.  Where  a  will,  devising  lands,  made  In  one 
state,  is  registered  in  another  state,  in  which 
the  lands  lie,  the  registration  has  relation 
backwards  ;  and  it  is  wholly  immaterial 
whether  the  same  was  made  before  or 
after  the  commencement  of  a  suit    Boole  v. 

Fte^er •ISS 
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